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G)urt  of  Appeals  of  the  District  of  G)lumbia 


No.  4709. 

Myer  Cohen,  Trustee,  Appellant, 

vs. 

W.u.TER  Stilson  Hutchins,  et  al., 

and 

No.  4710. 

Chart.es  II.  Merilt.at,  Trustee,  et  al..  Appellants, 

vs. 

Myer  Cohen,  Trustee. 


a  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  44950. 

Charles  H.  Merillat,  Trustee,  and  Walter  S.  Hutchins, 

Plaintiffs. 

vs. 

Myer  Cohen,  Trustee ;  William  J.  Dante,  Mildred  R.  Penn, 
Rose  K.  Hutchins,  and  Thomas  M.  Gittings,  Trustee, 
Defendants. 

United  States  of  America, 

District  of  Columbia^  ss: 

Be  it  remembered.  That  in  the  Supreme  Court  of  the 
District  of  Columbia,  at  the  City  of  Washington,  in  said 
District,  at  the  times  hereinafter  mentioned,  the  following 

1— 4709a 
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papers  wei-e  filed  and  proceedin.i's  l.ad,  in  tlie  afiove-entitled 
cause,  to  wit: 

1  Filed  Nov.  19,  1925. 

In  the  Supreme  Court  of  the  District  of  Colnmhia,  Holding 

an  Equity  Court. 

Equity.  Xo.  44950. 

Charles  II.  ^Ierillat,  Trustee,  and  Walter  S.  Hutchins, 

Plaintiffs, 


vs. 

jMyer  Cohen,  Trustee;  William  J.  Dante,  Hildred  K.  Penn, 
Rose  K.  Hutchins,  and  Thomas  ^I.  Gittings,  Trustee, 
Defendants. 


Plaintiffs'  Bill  of  Complaint  for  an  Accounting  and 

Removal  of  Trustee. 

The  plaintiffs  respectfully  re]iresent  to  the  (V)urt: 

I.  They  are  citizens  of  the  United  States,  and  residents  of 
the  District  of  Columbia;  the  plaintiff  Charles  H.  Herillat 
sues  as  one  of  the  trustees  of  the  estate  of  Stilson  Hutchins, 
deceased,  as  more  fully  hereinafter  set  out,  and  the  plain¬ 
tiff  Walter  S.  Hutchins  sues  in  his  own  right. 

IT.  The  defendants  are  all  citizens  of  the  United  States, 
and  all  residents  of  the  District  of  (V)luml)ia  exce])t  the  de¬ 
fendant  Mildred  R.  Penn,  who  is  a  resident  of  the  State  of 
Massachusetts.  The  defendant  Mver  Cohen  is  sued 
2  as  one  of  the  trustees  of  the  estate  of  Stilson  Hutch¬ 
ins,  deceased,  and  acting  as  such  at  the  time  of  the 
liai)pening  of  the  grievances  against  him  hereinafter  set 
forth.  The  defendant  AVilliam  J.  Dante  is  sued  in  his  own 
right  and  as  agent  of  the  trustees  of  the  estate  of  Stilson 
Hutchins,  deceased,  at  the  time  of  the  ha])pening  of  certain 
of  the  grievances  hereinafter  set  forth.  In  order  that  all 
persons  in  interest  in  the  subject-matter  of  this  cause  may 
be  parties  hereto,  the  defendants  Mildred  R.  Penn  and  Rose 
K.  Hutchins  are  sued  in  their  own  right,  and  the  defend¬ 
ant  Thomas  ^I.  Gittings  as  one  of  the  trustees  of  the  estate 
of  Stilson  Hutchins,  deceased. 
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IIT.  ^.riio  phiiutJiT 'VVnlt(‘r  S.  Hiitcliius  and  the  defendant 
Mildred  K.  Penn  are  the  son  and  granddangliter,  respec¬ 
tively,  and  the  defendant  Rose  K.  Hutchins  the  widow,  of 
Stilson  Hutchins,  deceased,  and  each  is  entitled  to  an  un¬ 
divided  one-fourth  interest  in  the  estate  of  said  Stilson 
Hutchins,  and  the  defendant  ^lildred  R.  Penn,  in  addition, 
is  entitled  to  another  undivided  one-fourth  interest  in  said 


estate  derived  by  devise  and  bequest  from  her  deceased 
uncle,  Lee  Hutchins,  a  son  of  said  Stilson  Hutchins,  de¬ 
ceased.  Said  Lee  Hutchins  died  November  5,  1924. 


IV.  Said  Stilson 


Hutchins  died  in  the  District  of  Co¬ 


lumbia  on  the  twenty-first  day  of  April,  1912,  leaving  a 
large  estate,  consisting  of  personalty  and  of  real  estate, 
situated  mostly  in  the  District  of  Columbia,  of  the  gross 
value  of  approximately  five  and  one-half  million  dollars, 
being  encumbered  to  a  consideral)le  extent,  l)oth 
o  as  to  personalty  and  as  to  real  estate,  and  of  the 
net  value  of  ai)i)roximately  four  million  dollars. 
The  defendant  Dante  had  long  been  a  confidential  employee 
of  said  Stilson  Hutchins,  and  at  the  time  of  said  Hutchins’s 


death  was  acting  as  trustee  of  practically  all  of  said  estate, 
under  a  deed  in  trust  executed  in  the  lifetime  of  said 


Hutchins. 


Said  Stilson  Hutchins,  deceased,  left  three  i)aper  writ¬ 
ings,  each  purporting  to  be  his  last  will  and  testament.  A 
prolonged  contest  arose  in  court  over  the  validity  of  cer¬ 
tain  of  the  aforesaid  paper  writings,  and  pending  a  settle¬ 
ment  thereof  the  estate  of  said  Stilson  Hutchins  was  man¬ 


aged  by  the  defendant  Dante  as  collector  of  the  personalty 
and  trustee  of  the  real  estate.  Thereafter,  when  said  will 
contest  was  settled,  as  hereinafter  set  forth,  one  of  the 
terms  and  conditions  of  said  settlement,  insisted  on  by  the 
defendant  Cohen,  was  that  said  Dante  should  be  employed 
until  June  1,  1925,  as  agent  of  the  trustees  under  the  settle¬ 
ment  agreement,  at  a  salary  of  $10,000.00  a  year.  During 
said  period,  and  until  the  death  of  said  Lee  Hutcbiiis,  said 
Dante  acted  as  agent  for  said  Lee  Hutchins  under  a  power 
of  attornev  from  him. 

V.  A  part  of  the  real  property  belonging  to  the  estate  of 
said  Stilson  Hutchins,  deceased,  consisted  of  two  large  and 
highly  valuable  apartment  houses,  known  respectively  as 
the  Highlands  and  the  Westmoreland  apartments.  In  the 
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spring  of  1924,  wliile  negotiations  for  the  settlement 

4  of  said  controversy  over  the  will  of  Stilson  Hutchins, 
deceased,  were  pending,  proi)ositions,  hereinafter 

more  particularly  set  forth,  for  the  sale  of  said  Highlands 
and  Westmoreland  apartment  houses  were  received,  and 
formed  part  and  parcel  of  said  negotiations,  and  the  sale 
of  said  property  was  an  absolute  and  essential  condition  of 
anv  settlement  of  said  will  controversy.  The  defendant 
Rose  K.  Hutchins  insisted  that  in  any  settlement  of  said 
will  controversy  it  slionld  he  understood  and  agreed,  and 
when  said  settlement  was  reached  it  was  ])art  and  i)arcel 
thereof,  that  an  offer  which  liad  been  made  for  said  a])art- 
ment  houses  should  he  accepted,  and  that  the  ])roceeds  of 
the  equity  of  the  Stilson  Hutchins  estate  therein,  undimin¬ 
ished  by  application  of  any  part  of  the  resi)ective  distribu¬ 
tive  shares  in  said  proceeds  to  repayment  of  any  amounts 
borrowed  by  any  of  the  j)arties  to  said  settlement  from  the 
Hutchins  estate,  should  be  distributed  in  accordance  with 
the  terms  of  the  settlement. 

In  the  negotiations  for  the  settlement  of  said  will  con¬ 
test,  and  the  contemporaneous  negotiations  for  the  sale  of 
the  Highlands  and  Westmoreland  apartments,  the  ])laintiff 
Walter  8.  Hutchins  was  represented  by  the  plaintitf  Meril- 
lat,  who  had  been  his  counsel  throughout  said  contest;  said 
Lee  Hutchins  and  the  defendant  Mildred  K.  Penn  bv  the 
defendant  (\)hen,  who  had  been  their  counsel  throughout 
said  contest,  and  the  defendant  Rose  K.  Hutchins  by  the 
defendant  Thomas  ^I.  Gittings,  son  of  the  counsel,  then  de¬ 
ceased,  who  had  rei)resented  her  throughout  said  con¬ 
test. 

5  As  a  result  of  said  negotiations,  a  settlement  of 
said  will  contest  was  reached  in,  to  wit,  the  month  of 

]\Iay,  1924,  and  reduced  to  written  form,  duly  signed  by  all 
parties  in  interest,  on,  to  wit,  the  sixteenth  day  of  ]\lay, 
1924,  to  take  effect  as  of  the  thirty-first  day  of  May,  1924, 
wherein  it  is  provided,  so  far  as  here  material  to  he  stated, 
that  all  opposition  to  the  probate  of  a  certain  will  of  said 
Stilson  Hutchins,  deceased,  dated  May  27,  1908,  should  be 
withdrawn;  that  each  of  the  four  parties  in  interest,  widow, 
children  and  grand-child  of  said  decedent,  should  receive 
one-fourth  of  said  estate,  less  repayment  of  moneys  bor- 
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rowed  from  the  estate;  tlut  the  defeiidaiil  Dante,  in  addition 
to  the  amounts  theretofore  paid  him,  should  receive  $31,- 
000.00  as  the  balance  in  full  for  comi)ensation  for  all  serv¬ 
ices  to  that  date  rendered  by  him  as  collector  and  trustee, 
and  that  he  should  be  employed  for  one  year  from  May  31, 
1924,  at  $10,000.00  a  year,  as  agent  of  the  trustees  appointed 
under  said  settlement  agreement;  that  title  to  the  estate 
should  be  vested  by  deeds,  to  be  signed  by  all  ])arties  in 
interest,  in  three  trustees,  who  were  also  by  agreement  to 
act  as  administrators  of  the  estate  of  Stilson  Hutchins,  de¬ 
ceased,  namely,  the  defendant  Gittings  selected  b}^  the  de¬ 
fendant  Rose  K.  Hutchins,  the  defendant  Cohen  selected 
by  Lee  Hutchins  and  the  defendant  Mildred  R.  Penn,  and 
the  plaintitf  Merillat  selected  by  the  plaintiff  AValter  S. 
Hutchins;  each  trustee  to  be  removable  at  the  will  of  the 
party  selecting  such  trustee,  and  to  be  paid  for  services  as 
administrator  and  trustee  by  the  party  selecting  him. 
Deeds  were  duly  executed  and  delivered  by  all  iiarties  in 
interest,  whereby  title  to  the  entire  estate  was  vested 
()  in  said  three  trustees;  and  thereafter,  in,  to  wit,  the 
month  of  May,  1924,  said  Gittings,  Merillat  and  Cohen 
duly  qualitied  as  administrators  of  the  personal  estate  of 
said  Stilson  Hutchins,  deceased,  and  entered  upon  their 
duties  as  such  administrators  and  as  trustees  of  the  real 
estate  and  of  the  personal  estate;  it  being  then  and  thei’eto- 
fore  understood  and  agreed  by  said  trustees  and  the  par¬ 
ties  whom  they  represented  that  said  trustees,  as  such, 
would  contract  to  sell  to  one  Harry  Wardman,  one  Thomas 
P.  Bones  and  one  James  1).  Hobbs  said  Highlands  and 
Westmoreland  Apartment  houses,  on  the  basis  ])ro])osed 
by  them  during  negotiations  for  the  settlement  of  said  con¬ 
troversy,  as  hereinafter  more  particularly  set  out.  True 
copies  of  the  agreement  of  compromise  and  of  the  deeds 
executed  pursuant  thereto  are  attached  hereto,  marked  re¬ 
spectively  Plaintiffs’  Exhibits  “A,”  ‘‘B”  and  “C,’’  mid 
I)rayed  to  be  read  as  a  part  hereof  as  if  incorporated  herein. 

VI.  During  said  negotiations  for  the  setth‘ment  <^f  said 
will  contest,  the  parties  in  interest  in  the  estate  of  said 
Stilson  Hutchins,  deceased,  including  the  principals  and  the 
attorneys  representing  and  acting  for  them,  had  before 
them  two  propositions  for  the  sale  by  the  estate  of  said 
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Ilig-lilaiicls  and  Westmoreland  apartment  liouses,  namely, 
said  offer  of  Wardman,  Bones  and  Hobbs,  submitted, 
through  the  defendant  Dante,  by  one  Zach  M.  Knott,  a  real 
estate  salesman  employed  by  Tyler  and  Kutherford,  real 
estate  and  insurance  brokers  in  the  District  of  Columbia,  of 
$1,200,000.00,  and  an  offer  submitted  by  one  Alger- 

7  non  S.  Gardiner,  another  real  estate  broker,  of  $1,- 
250,000.00,  each  of  said  propositions  ])roviding  for 

a  cash  payment  of  $100,000.00,  assumption  of  a  first  trust 
on  each  of  said  properties  aggregating  $346,733.33,  and  the 
balance  payable  in  second-mortgage  notes,  bearing  six  per 
cent  interest.  Each  of  said  propositions  provided  for  the 
payment  of  the  full  regular  customary  commission  of  three 
per  centum  on  the  purchase  price,  and,  as  to  what  is  here 
styled  the  Wardman  offer,  provided  that  one-half  of  said 
commission  should  be  paid  to  the  Wardman  Construction 
Company,  and  one-half  to  said  Zach  M.  Knott.  Objection 
was  made  by  the  plaintiff  Walter  S.  Hutchins  to  the  ])rice 
offered  by  said  Wardman,  Bones  and  Hol)bs,  as  too  low, 
and  to  the  ])ayment  of  a  commission  in  excess  of  $25,()()().()(), 
])ut  said  objections  were  thereafter  withdrawn  by  him,  after 
statements  by  the  defendant  Cohen,  that  unless  full  com¬ 
mission  was  paid  no  sale  could  be  effected. 

In  view  of  the  fact  that  said  Zach  H.  Knott  was  living  in 
the  home  of  the  defendant  Dante,  and  in  order  to  avoid  any 
question  as  to  said  Dante’s  receiving  any  part  of  the  com¬ 
mission,  said  Dante  stated  to  the  trustees  Merillat  and  Git- 
tings,  and  each  of  them,  that  he  urged  the  acceptance  of  the 
Wardman  otTer  as  to  the  best  interests  of  the  estate,  and 
that  no  part  of  the  commission  paid  would  reach  him,  said 
Dante;  and  the  defendant  Cohen,  who  was  in  close  nersonal 
association  with  said  Dante,  assured  his  co-trustees  that 
lie,  said  Cohen,  was  satisfied  that  no  part  of  said  commis¬ 
sion  would  go  to  said  Dante,  and  that  he,  said  Cohen,  was 
urging  the  acceptance  of  the  Wardman  offer,  instead 

8  of  the  said  offer  submitted  by  Gardiner  as  aforesaid, 
because  the  second  trust  notes  bearing  tlie  endorse¬ 
ment  and  guarantee  of  said  Wardman,  Bones  and  Hoblis 
would  be  marketable  and  thoroughly  secure,  while  notes 
made  under  said  other  offer  would  not  have  so  high  a  rating. 

After  a  series  of  conferences  of  the  said  Gittings,  Meril¬ 
lat  and  Cohen,  and  consultations  by  them  with  their  prin- 
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cipals,  and  after  the  execution  and  delivery  of  said  deeds 
vesting  title  in  the  three  trustees,  and  the  acceptance  by 
said  trustees  of  the  trusts  in  them  reposed  and  of  the  title 
to  both  real  estate  and  personal  property  of  said  estate,  as 
aforesaid,  said  trustees  entered  into  and  executed  a  contract 
with  said  Wardman,  Bones  and  Hobbs,  in  accordance  with 
the  foregoing  terms,  conditions  and  commissions,  wherein 
it.  was  provided  that  the  sale  of  the  said  Highlands  and 
Westmoreland  apartment  houses  should  be  closed,  deeds 
delivered  and  the  ])urchase  price  paid,  within  ninety  days 
from  date  of  acceptance.  Copy  of  said  contract  of  sale  is 
attached  hereto,  marked  Plaintiffs’  Exhibit  ‘H),”  and 
prayed  to  be  read  as  a  part  hereof  as  if  incorporated  herein. 

VII.  In,  to  wit,  August,  1024,  deeds  were  passed  between 
said  trustees  as  vendors  and  said  Wardman,  Bones  and 
Hobbs,  vendees,  in  accordance  with  said  contract  of  sale, 
and  the  agreed  cash  purchase  payment  of  approximately 
$100,000.00  (adjustments  made  for  taxes,  etc.)  and  the 
})romissory  notes  representing  the  deferred  purchase 
money  delivcu'cd  to  tlie  trustees,  and  the  cash  payment  by 
them  deposited  in  their  trust  account,  in  the  names  of  Git- 
tings,  Merillat  and  Cohen,  Trustees  of  the  estate  of  Stilson 
Hutchins,  deceased. 

At,  prior  to  and  since  the  payment  af  >resaid,  the 
9  secretarv  to  the  trustees  was  the  head  clerk  in  the  of- 
lice  of  the  defendant  Cohen.  Distribution,  less  the 
aforesaid  three  per  centum  commission,  was  made  of  cash 
and  purchase  money  promissory  notes  to  the  three  trustees, 
there  being  delivered  to  each  trustees  the  distributive  share 
due  to  his  principal  or  principals.  Two  checks,  each  for 
$18,000.00,  drawn  on  the  trustees’  trust  account,  i)ayable 
resi)ectively  to  the  order  of  the  Wardman  Construction 
Company  and  to  the  order  of  said  Zach  M.  Knott,  each  rep¬ 
resenting  one-half  of  the  commission  of  three  per  centum  of 
the  purchase  i)rice  of  said  properties,  were  signed  by  the 
three  trustees,  and  were  left  with  the  defendant  Cohen,  who 
stated  that  he  would  see  that  they  were  delivered  to  the 
payees  named  therein.  At  or  shortly  jirior  to  the  time  of 
the  signing  of  said  checks,  said  trustees  Gittings  and  Meril¬ 
lat  were  informed  by  the  defendant  Cohen  and  the  defend¬ 
ant  Dante  that  said  Zach  M.  Knott  was  employed  by  said 
real  estate  firm  of  Tyler  and  Rutherford,  and  would  have  to 
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divide  his  said  commission  of  $18,000.00  with  said  firm.  At 
no  time  was  any  statement  made  or  intimation  given  by  the 
defendant  Cohen  that  he  or  the  defendant  Dante  would  re¬ 


ceive  or  claim  any  interest  of  any  kind  whatsoever  in  either 
of  said  commission  checks  or  any  part  of  tlie  ])roceeds 
thereof,  and  on  the  contrary  tlironghont  all  the  proceedings, 
and  after  said  proceedings  had  been  closed,  said  co-triistees 
(jittings  and  Merillat  were  led  by  the  defendants  C'ohen  aigl 
Dante  to  believe  that  said  entire  commission  wonld  go  and 
had  gone  to  and  for  the  sole  use  and  benefit  of  the  Wardman 
Construction  Company  and  of  said  Knott  and  said  Tyler 
and  Rutherford,  and  the  plaintiffs  would  not  have  consented 
to  said  sale  or  to  the  payment  of  said  commission, 
10  luul  thev  had  knowletlge  of  anv  claim  of  the  defend- 
ants  Cohen  and  Dante,  or  either  of  them,  to  any  share 
thereof. 


VIII.  Plaintiffs  have  only  recently  learned  that  there 
was  paid  to  the  defendant  Cohen,  with  the  aid  and  coopera¬ 
tion  of  the  defendant  Dante,  the  sum  of  two  thousand  dol¬ 
lars  out  of  the  proceeds  of  the  check  of  $18,000.00  left  with 
the  defendant  Cohen  for  delivery  to  said  Zach  M.  Knott  as 
aforesaid;  and  the  plaintiffs  aver  that  notwithstanding  the 
duty  resting  upon  the  said  defendant  Cohen  to  deliver 
promptly  to  said  Zach  M.  Knott  the  said  check  for  $18,- 
000.00,  signed  by  the  said  trustees  and  left  with  said  Cohen 
by  his  said  co-trustees  for  delivery  to  said  Knott,  as  afore¬ 
said,  he,  the  said  Cohen,  without  the  knowledge  or  consent 
of  his  co-trustees,  withheld  and  refused  to  deliver  said  check 
to  said  Knott,  demanding  that  said  Knott  first  pay  to  him, 
the  said  Cohen,  fifteen  per  cent,  of  said  commission  of  $18,- 
000.00,  and  upon  said  KnotCs  protesting  that  no  part  of  his 
said  commission  could  be  lawfully  demanded  by  said  Cohen, 
said  Cohen,  several  days  thereafter,  finally  delivered  said 
check  to  said  Knott,  upon  said  Knott  ^s  paying  him,  said 
Cohen,  in  compliance  with  his  said  demand,  $1,350.00,  repre¬ 
senting  fifteen  per  cent,  of  said  KnotCs  half  of  said  com¬ 
mission  of  $18,000.00,  and  agreeing  to  ask  a  similar  amount 
for  the  said  Cohen  from  Tyler  and  Rutherford.  And  the 
plaintiffs  aver  that  said  Tyler  and  Rutherford  thereafter 
paid  said  Cohen,  under  protest  and  objection,  the  sum  of 
$650.00,  in  compromise  of  said  Cohen’s  unlawful  demand 
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that  they  also  pay  him  $1,350.00  out  of  their  one-half 

11  of  sa’nl  commission  of  $1  S,()()0.()0.  And  ))laintiffs 
aver  that  between  the  time  of  the  demand  of  the  de¬ 
fendant  Cohen  upon  said  Zach  M.  Knott,  as  aforesaid,  and 
the  said  Knott’s  compliance  therewith  as  aforesaid,  the  de¬ 
fendant  Dante,  without  the  knowledge  or  consent  of  said 
Gittings  and  Merillat,  unlawfully  urged  and  insisted  upon 
the  compliance  by  said  Knott  with  said  demand,  and  coerced 
the  said  Knott  into  compliance  therewith. 

Plaintid's  are  advised  that  said  Cohen,  by  reason  of  his 
said  trusteeship,  could  not  in  law  or  in  equity  accept  any 
part  of  said  commission,  and  that  they  are  entitled  to  have 
restitution  made  to  the  trust  estate  of  the  sum  or  sums  re- 
ceiv’ed  by  the  said  Cohen  as  aforesaid  out  of  said  commis¬ 
sion. 

And  the  plaintiffs  are  further  advised  that  the  said 
Dante  could  not  lawfully  urge  or  insist  upon  the  compliance 
by  said  Knott  with  the  said  demand  of  saiil  Cohen,  and 
could  not  lawfully  coerce  the  said  Knott  into  compliance 
therewith,  as  he,  the  said  Dante,  then  and  there  was  the 
l)aid  agent  of  said  trustees,  who  were  entitled  to  faithful¬ 
ness,  honesty  and  fidelity  from  him,  and  that  they  are  ad¬ 
vised  and  therefore  aver  that  the  trust  estate  is  entitled 
to  a  repayment  from  said  Dante,  for  a  breach  of  trust  and  of 
his  employment,  of  the  $10,()()0.()0  paid  to  said  Dante  as 
agent  as  aforesaid. 

IX.  Plaintilfs  aver  that  immediately  upon  becoming  pos¬ 
sessed  of  definite  and  clear  evidence  of  the  receipt  by  the  de¬ 
fendant  Cohen  of  part  of  the  Knott  commission  aforesaid, 

and  of  the  withholding  of  the  check  drawn  by  the 

12  trustees  to  the  order  of  said  Knott  for  the  commis¬ 
sion  agreed  to  be  paid  him,  the  jilaintitf  Merillat  in¬ 
formed  the  plaintitT  Hutchins  of  said  facts,  and  also  made 
full  discovery  thereof  to  his  co-lruslce  Gittings  and  d(*- 
manded  a  statement  from  said  Cohen  with  reference  thereto. 
Plaintiffs  are  informed  and  therefore  aver  that  the  defend¬ 
ant  Gittings  also  made  demand  upon  the  defendants  Cohen 
and  Dante  for  restitution.  In  answer  to  said  demands,  the 
defendants  Cohen  and  Dante,  contrary,  as  plaintiffs  aver, 
to  the  facts,  denied  that  they  had  received  any  part  of  the 
commission  ])aid  by  the  trustees  to  said  Knott. 

X.  Plaintiffs  aver  that  in  addition  to  the  llighlands- 
Westmoreland  sale  aforesaid,  the  trustees  have  sold  other 
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parts  of  the  real  estate  of  the  said  Stilsoii  Iluteliiiis  estate, 
to  an  ainount  exceeding  $1,100,000.00;  and  they  aver  that 
since  the  disclosure  of  the  matter  of  the  unlawful  receipt 
by  the  defendant  Cohen  of  ])art  of  the  Ilighlands-Westmore- 
land  commission,  from  said  Zach  M.  Knott  and  said  Tyler 
and  Kutherford,  the  plaintitfs  and  the  defendant  (littings. 
Trustee,  believe  that  the  defendants  Cohen  and  Dante,  or 
some  person  or  persons  for  them,  have  unlawfully  received 
part  of  the  commissions  paid  to  brokers  in  certain  other 
sales  of  part  of  the  Hutchins  estate  which  have  been  made, 
or  other  remuneration  therefrom,  and  plaintiffs  are  advised 
and  aver  that  thev  are  entitled  to  a  full  discoverv  and  dis- 
closure  from  the  defendants  Cohen  and  Dante  as  to 
13  whether  they  or  either  of  them,  or  any  one  for  them, 
have  or  has  received  anything  of  value  in  connection 
with  or  arising  directlv  or  indirectlv  out  of  anv  sales  made 
of  any  part  or  parts  of  the  aforesaid  trust  estate,  including 
the  Highlands  and  Westmoreland  apartment  houses. 

XI.  Plaintiffs  further  aver  that  among  the  pieces  of  real 
estate  heretofore  sold  as  aforesaid  was  Ihe  property  known 
as  Convention  Hall  or  Northern  Liberty  Market,  situated 
on  Fifth  Street,  Northwest,  extending  from  K  to  L  Streets. 
They  further  aver  that  negotiations  for  the  purchase  of 
said  real  estate  were  opened  direct  with  the  ])laintiff  Mer- 
illat  bv  one  John  S.  Blick  and  some  of  Ids  associates,  and 
that  after  certain  conferences  brought  about  liy  said  Merillat 
between  the  proposed  purchasers  and  tlie  trustees  Oittings, 
Merillat  and  Cohen,  an  agreement  on  a  price  of  $27r),0()().()0 
for  said  property  was  reached,  and  a  written  option  given 
said  Blick  and  his  associates,  whereby  said  trustees  agreed, 
in  case  of  a  deposit  of  $5,000.00  on  the  purcliase  ])rice  made 
within  seven  days,  to  sell  said  Convention  Hall  property  for 
$275,000.00  to  a  corporation  to  be  organized,  said  ])urchase 
price  being  payable  $25,000.00  in  cash  and  $25,000.00  ])er 
year  for  ten  years,  with  usual  adjustment  and  title  ])rovi- 
sions.  A  true  copy  of  said  option  agreement  is  attached 
hereto,  marked  Plaintiffs’  Kxhibit  “Convention  Hall  A-1,” 
and  prayed  to  be  read  as  a  ])art  hereof  as  if  incorjiorated 
herein. 


And  the  plaintiffs  further  aver  that  said  deposit  of 
$5,000.00  was  made,  and  a  written  contract  in  accordance 
with  the  option  and  the  minutes  of  the  trustees  was  signed 
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by  the  trustees  Gittiii^s  and  Merillat,  a^i*reeil  to  by  the  at¬ 
torney  for  the  pureliasers  and  turned  over  to  said  at- 

14  tornev  C.  Ciiester  (^avwood,  and  bv  him  delivered  at 
the  othee  of  the  defendant  Cohen,  with  a  re<|uest  for 

the  si.i*:nature  of  said  Cohen;  tliat  siibseciueiit ly  idaintiffs 
were  informed,  and  they  aver,  on  information  and  belief, 
that  after  the  delivery  of  said  contract  to  said  Cohen  for 
Ids  signature  as  aforesaid,  said  Cohen  declined  to  execute 
said  contract  unless  a  provision  was  inserted  therein  that 
insurance  on  said  pro])erty  should  be  written  by  the  tirm  of 
insurance  agents  of  which  said  (\)hen  was  and  is  a  member, 
and  that  the  amount  of  said  insurance  should  be  not  less 
than  the  sum  of  $200,()0().0()  for  the  full  term  of  ten  years  or 
so  long  as  any  ])art  of  the  ])urchase  price  remained  un])aid, 
notwithstanding  insurance  in  the  sum  of  H^2()0,0()0.00  was  un¬ 
necessary  for  the  protection  of  the  estate,  as  curtails  were 
recpdred  to  be  made  annually,  and  continued  insurance  in 
said  sum  could  inure  only  to  the  benefit  of  defendant 
Cohen’s  j)rivate  interests  and  not  to  the  benelit  of  the  trust 
estate,  and  thereby  endangered  the  consummation  of  a  sale 
admittedly  advantageous  to  the  trust  estate.  Thereupon 
the  plaintitf  trustee,  with  the  approval  of  his  co-trustee 
Gittings,  informed  the  purchasers  that  he  and  said  Gittings 
did  not  join  in  such  demand  made  by  the  defendant  Cohen, 
and,  while  it  was  immaterial  to  them  who  wrote  the  in¬ 
surance,  that  they,  said  Merillat  and  said  Gittings,  deemed 
said  Cohen’s  demand  for  $200,000.00  insurance  for  the  full 
term  of  ten  years,  when  the  unpaid  balance  of  the  purchase 
])rice  of  said  property  was,  under  the  teians  of  said  contract 
of  sale,  reduced  $25,000.00  per  year,  as  wholly  unreasonable 
and  unnecessary  for  tlie  protc'ction  of  the  trust  (‘state. 
Thereafter  said  (’ay wood  informed  said  Colu'ii  of  the  ])osi- 
tion  of  the  trustees  Merillat  and  Gittings,  and  that  his 
clients  wonld  stand  on  th(‘  (►plion  agr(‘(‘m(‘iit  and 

15  would  pi*e])are  a  deed  for  signal ni'e,  wliic'h  de{‘d  the 
trustees  Merillat  and  (littings  had  infoiaiu'd  him 

would  h(‘  (‘X(‘cut(‘d  bv  tlnnn. 

Thereafter  said  insurance  matter  was  adjusted  between 
said  purchasers  and  said  Cohen,  with  a  provision  for  an 
annual  reduction  in  the  amount  of  said  insurance,  the  terms 
of  said  adjustment  being  unknown  at  that  time  to  the  trus¬ 
tees  Merillat  and  Gittings,  and  on,  to  wit,  June  50,  1025, 
said  sale  was  closed. 
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Plaintiffs  further  av'er  tliat  after  the  consummation  of 
said  sale,  as  aforesaid,  they  first  learned  that  in  said  ad¬ 
justment  of  said  insurance  matter  the  defendant  Cohen 
unlawfully  exacted  from  said  purchaser  corporation  an 
agreement  that  said  corporation  should  place  through  the 
said  firm  of  insurance  agents  of  which  the  defendant  Cohen 
was  and  is  a  member  the  $200,000.00  fire  insurance  required 
under  the  terms  of  the  deed  of  trust  securing  the  deferred 
purchase  money  on  said  property,  and  any  other  and  further 
insurance  which  said  corporation  might  require,  and  that 
said  defendant  Cohen  thereby  unlawfully  derived  a  profit 
to  himself  and  to  the  said  firm  of  insurance  agents  of  which 
he  was  and  is  a  member,  out  of  his  aforesaid  relation  as 
trustee  of  said  estate. 

XII.  By  said  contract  of  sale  for  the  Highlands  and 
Westmoreland  apartments,  referred  to  in  the  sixth  para¬ 
graph  hereof,  it  was  provided,  among  other  things,  that 
the  purchasers  should  assume  the  existing  first  trusts  ag¬ 
gregating  $346,733.33,  should  pay  in  cash  and  within  six 
months  $153,266.67,  and  that  the  balance,  aggregating  $700,- 
000.00,  should  be  represented  by  the  joint  and  several  prom¬ 
issory  notes  of  the  purchasers,  secured  by  second  deed  of 
trust  on  the  real  estate  sold  with  interest  at  the  rate 
16  of  six  per  cent,  per  annum,  said  notes  payable  within 
ten  years  from  date  of  execution  of  the  deed  of  trust, 
with  provisions  for  i)eriodical  curtailemnt  of  said  indebted¬ 
ness.  Said  promissory  notes  were  considered  by  said 
trustees  to  be  thoroughlvsecure  and  readilv  marketable,  and 
such  security  and  marketability  were  repeatedly  urged  upon 
the  trustees  Gittings  and  IVIerillat  by  the  defendant  Cohen, 
as  hereinbefore  stated,  as  a  reason  for  aceepting  the  said 
Wardman  offer  rather  than  the  other  ofter  then  under  con¬ 
sideration,  as  set  out  in  the  sixth  paragraph  hereof. 

Said  contract  of  sale  also  contained  a  provision,  which 
was  carried  into  force  and  effect  in  the  sale  as  made  and 


recorded  by  transfer  of  deeds  pursuant  thereto,  whereby, 
in  the  event  of  consent  of  the  holdei's  of  the  notes  securi‘d 
by  existing  deeds  of  trust,  the  property  might  be  refinanced 
by  the  purchasers,  the  new  notes  for  the  deferred  purchase 
money  to  be  signed  by  all  three  of  the  purchasers,  and  the 
new  deed  of  trust  given  to  secure  the  refinancing,  and  the 
trustees  thereunder,  to  be  approved  by  the  vendors. 
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l"])oii  tlu‘  eonsummcitioii  of  said  sale,  and  tlio  distribu¬ 
tion  of  the  cash  payment  and  promissory  notes  constituting 
the  purchase  price  tliereof,  as  set  out  in  the  seventh  para¬ 
graph  liereof,  there  was  delivered  to  the  defendant  Cohen, 
as  the  trustee  representing  the  defendant  Mildred  R.  Penn, 
among  other  things,  $175,000.00  in  second  trust  notes,  her 
proportionate  share  of  said  $700,000.00  in  promissory  notes, 
and  there  was  also  delivered  to  said  defendant  Cohen,  as 
executor  with  the  defendant  Dante  of  the  estate  of  Lee 


Hutchins,  deceased,  a  further  $175,000.00  in  said  second 
trust  notes,  representing  the  proportionate  share  of  said 
$700,000.00  second  trust  notes  belonging  to  said  Mildred 
R.  Penn  as  devisee  of  said  Lee  lintchins,  deceased. 
17  I^laintiffs  hav(‘  been  informed  and  they  believe, 

and  upon  information  and  belief  they  aver,  that  the 
defendant  Cohen,  with  the  necessary  cooperation  of  the 


(hdendant  Daide,  aftei*  the  afor(‘said  ])romissory  notes  for 


$350,000.00  came  into  his  hands,  proceeded  to  offer  them 


for  sale  to  said  M"ai*dman,  Bones  and  Hobbs,  at  a  discount 


of  five  ])er  cent  only,  a  ])i‘ice  which  said  (\)hen  well  knew 
or  should  have  known  would  not  be  accepted,  though  plain¬ 
tiffs  are  informed  and  believe,  and  upon  information  and 
belief  aver,  that  said  Wardman,  Bones  and  Hobbs,  had 
said  notes  been  offered  to  them  at  ten  ])er  cent,  off,  would 
have  purchased  said  notes  from  said  Cohen  at  said  dis¬ 
count,  the  fair  and  prevailing  discount  for  the  conversion 
into  cash  of  well-secured  long-time  paper.  Upon  informa¬ 
tion  and  belief  plaintiffs  further  aver  that  said  notes  were 
not  so  offei-ed  to  said  AVardmaii,  Bones  and  Hobbs,  but 
upon  their  declining  to  acquire  said  notes  at  a  discount  of 
five  per  cent.,  as  aforesaid,  said  Cohen  sold  said  notes  to  a 
client  of  his,  at  a  discount  greater  than  the  fair  and  prevail¬ 
ing  discount  for  the  conversion  into  cash  of  well-secured 
long-time  paper,  and  thereby  caused  a  substantial  loss  to 
the  beneficiary  whom  he  represented. 


Plaintiffs  further  aver  that  the  purchasers  of  said  High¬ 
lands  and  Westmoreland  properties,  under  the  provisions 
of  the  contract  in  relation  thereto,  have  endeavored  and 


are  still  endeavoring  to  efl’ect  a  refinancing  of  said  trust, 
and  as  a  ])art  of  said  refinancing,  in  July,  1925,  they  offered 
a  cash  payment  on  the  aforesaid  second  trust  notes,  coupled 
with  such  rearrangement  of  the  second  trust  obligations 
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that  tlivro  would  bo  plaeod  ahead  of  said  second  trust 

18  as  at  present  existing  on  said  real  estate  a  larger 
])rior  oi*  first  trust  than  the  existing  first  trust  of 

$346,733.33.  The  trustees  (Jittiiigs  and  Merillat  refused  to 
consent  to  said  ])roy)osed  refinancing,  on  the  ground  that 
it  was  not  to  the  best  interests  of  the  beneficiaries  of  said 
trust  estate,  but  the  plaintiffs  on  information  and  belief 
aver  that  the  defendant  Cohen,  having  sold  at  a  substantial 
discount  th(‘  $3r){),()0().()()  of  said  second  trust  notes,  the  prop¬ 
erty  of  the  beneficiary  whom  he  reyiivsented,  was  willing 
to  consent  to  said  proposed  refinancing,  thereby  embar¬ 
rassing  the  trustees  in  securing  a  refinancing  of  said  in¬ 
debtedness  advantageous  to  the  beneficiaries  of  said  trust 
estate. 

XIII.  Plaintiffs  further  aver  that  approximately  $2,500,- 
000.00  worth  of  real  estate  is  still  vested  in  said  trustees  of 
said  estate,  for  the  puryiose  of  sale,  including  more  than 
15,000  sfiuare  feet  situated  at  Fourteenth  and  G  Streets, 
Northwest,  valued  at  more  than  $1,500,00.00,  parcel  known 
as  the  Builders’  Pixchange,  and  parcel  known  as  Mount 
Vernon  Apartment  House,  in  the  District  of  Columbia,  of 
great  value,  and  land  near  Kansas  City,  Missouri,  valued 
at  more  than  $100,000.00,  and  other  scattered  pieces  of 
real  estate  aggreggating  in  value  approximately  $200,- 
000.00;  and  they  further  aver  that  the  best  and  most  dili¬ 
gent  efforts  and  cooperation  of  responsible  real  estate 
brokers  are  essential  to  a  fair  dis])osal  of  said  real  estate, 
and  that  such  efforts  and  cooperation  can  be  had  to  the 
fullest  extent  only  if  said  responsible  real  estate  brokers 
are  assurred  of  fair  dealing  with  them  on  the  j)art  of  the 
trustees  so  that  said  brokers  may  receive  in  full 

19  what  thev  earn  as  a  result  of  sales  fairlv  effected; 
and  the  plaintiffs  aver  that  the  illegal  exactions  and 

acts  of  the  defendant  Cohen,  as  hereinbefore  set  out,  in 
relation  to  the  payment  to  him  of  a  part  of  the  commission 
on  the  sale  of  the  Highlands- Westmoreland  a])artments, 
and  in  relation  to  the  demand  for  excessive  insurance  in 
connection  with  the  sale  of  the  Convention  Hall  property, 
tend  to  frustrate  and  embarrass,  and  have  frustrated  and 
embarrassed,  such  efforts  and  cooperation,  to  the  detriment 
of  said  trust  estate. 

Plaintiffs  further  state  that  it  will  be  necessary  for  the 
trustees  in  the  future  to  handle  negotiations  for  the  re- 
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financing’  of  the  indebtedness  secured  on  the  Iligldands- 
AVestmoi’eland  property,  as  liereiid)efore  set  out,  and  pos¬ 
sibly  to  liandle  negotiations  for  the  refinancing  of  indebted¬ 
ness  secured  on  otlier  of  the  aforementioned  properties  of 
said  estate;  and  that  the  dealings  of  said  defendant  Cohen 
with  said  Mildred  R.  Penn’s  share  of  the  promissory  notes 
representing  part  of  the  proceeds  of  sale  of  the  Highlands- 
Westmoreland  property,  as  hereinbefore  set  out,  have  em- 
barrasesd  and  will  continue  to  embarrass  the  trustees  in 
the  refinancing,  to  the  best  interests  of  the  estate,  of  the 
indebtedness  secured  on  said  property. 

Plaintiffs  further  aver  that  the  due  execution  of  said 
trust  reejuires  the  concurrence  of  action  of  all  of  said 
trustees,  with  the  exercise  of  a  sound  business  judgment 
and  discretion  and  the  utmost  integrity  and  fidelity  to  the 
interests  of  the  trust  estate  and  the  beneficiaries  thereof, 
and  that  the  actions  and  (‘onduct  of  said  defendant  Cohen,  as 
hereinbefore  set  out,  in  relation  to  said  trust  estate  and  in 
relation  to  the  share  therein  of  the  beneficiary  whom  he 
represents,  have  been  such  as  to  cause  ])laintiffs  to 
20  lose  confidence  in  his  integrity  and  to  believe  that 
he  is  not  a  fit  and  proper  person  to  occupy  the 
liduciary  ])osition  whi(*h  he  now  holds  in  connection  with 
said  trust  estate,  and  that  his  continuance  in  said  office 
would  be  detrimental  to  the  execution  of  said  trust. 

XIV.  Plaintiffs  aver  that  by  reason  of  the  haiipening  of 
the  grievances  hereinbefore  set  out  and  complained  of, 
thev  are  entitled  to  have  refunded  to  said  trust  estate  all 
jjrofits,  moneys  and  other  ])roperty  unlawfully  received  by 
the  defendant  Cohen,  directly  or  indirectly,  from  transac¬ 
tions  growing  out  of  the  sale  of  any  part  of  said  trust  estate; 
and  that  by  reason  of  the  breach  of  trust  by  the  defendant  • 
Dante,  as  aforesaid,  said  trust  estate  is  entitled  to  have 
refunded  to  it  by  said  Dante  the  sum  of  $10,000.00  paid  to 
said  Dante  as  agent  as  aforesaid,  as  well  as  such  part,  if 
anv,  as  said  Dante  or  anv  member  of  his  familv  mav  have 
received  out  of  the  aforesaid  sum  of  $2,000.00  paid  by  said 
Zach  M.  Knott  and  said  Tyler  and  Rutherford  to  said  de¬ 
fendant  Cohen,  plaintiffs  on  information  given  them  be¬ 
lieving  and  averring  that  said  Dante  or  a  member  of  the 
family  of  said  Dante  received  part  of  the  aforesaid  sum 
of  $2,000.00;  and  plaintiffs  aver  that  said  trust  estate  will 
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snlTer  irreparal)le  injury  by  tlie  continuance  of  said  Colien 
as  one  of  tlie  trustees  of  said  estate,  and  that  they  are 
remediless  save  by  tlie  aid  of  this  court. 

XV.  Plaintiffs  further  aver  that  the  defendant  Dante  is 
no  longer  agent  of  said  trustees,  his  term  of  service  under 
said  settlement  agreement  having  expired,  and  said  trustees 
^Fei'illat  and  (Jittings  having  refused  to  further  employ 
said  Dante  as  agent  at  a  reduced  salary,  although 
21  urged  so  to  do  by  the  defendant  Cohen. 

XVI.  Plaintiffs  further  aver  that  in  and  bv  said 
settlement  agreement  it  was  provided  that  a  lump  sum  of 
$10,875.00  and  the  further  sum  of  $100.00  per  month  during 
her  life-time  should  be  paid  by  the  estate  to  Miss  Abby 
Somerby,  of  Atlantic  City,  Xew  Jersey,  a  half-sister  of 
said  Stilson  Hutchins,  deceased,  which  provision  has  been 
made,  and  the  plaintiffs  therefore  aver  that  said  Abby 
Somerby  has  no  concern  with  or  pecuniary  or  other  interest 
in  this  suit,  and  is  not  a  necessary  party  to  these  pro¬ 
ceedings 

'Wherefore,  the  premises  considered,  plaintiffs  pray: 

1.  That  process  of  subpoena  may  issue  against  Myer 
Cohen,  Trustee,  'William  J.  Dante,  Mildred  R.  Penn,  Rose 
K.  Hutchins,  and  'fhomas  M.  (Jittings,  Trustees,  named  as 
defendants  herein,  commanding  them  and  each  of  them  to 
appear  and  answer  the  exigencies  of  this  bill. 

2.  That  the  defendants  Myer  Cohen,  Trustee,  and  'Will¬ 
iam  J.  Dante,  and  each  of  them,  be  compelled  to  discover 
and  set  forth  under  oath  what  sum  or  sums  of  monev  or 
other  thing  of  value  they  or  either  of  them  may  have  re¬ 
ceived,  directly  or  indirectly,  from  transactions  growing 
out  of  the  sale  of  any  ])art  of  said  trust  estate,  other  than 

.  the  compensation  due  them  under  said  settlement  agree¬ 
ment. 


22  3.  That  the  defendant  ^[yer  Cohen  be  re(iuired  and 

compelled  to  pay  into  the  trust  estate  the  sum  of 
$2,000.00,  with  interest  thereon,  received  by  him  in  the 
matter  of  the  sale  of  the  Highlands  and  Westmoreland 
apartment  houses,  as  in  the  eighth  paragraph  hereof  set 
out,  and  that  the  defendant  William  J.  Dante  be  required 
and  compelled  to  pay  into  the  trust  estate  such  sum  as  he 
or  any  member  of  his  family  mav  have  received  of  said 
$2,000.00. 
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4.  That  the  defendant  William  J.  Dante  be  required  and 
compelled  to  restore  to  said  trust  estate  the  sum  of  $10,* 
000.00  paid  him  as  agent  of  the  trustees  and  of  said  trust 
estate  since  June  1,  1924. 

5.  That  the  defendants  Mver  Cohen  and  William  J. 
Dante,  and  each  of  them,  be  required  and  compelled  to  pay 
into  the  trust  estate  any  and  all  other  sums,  with  interest 
thereon,  received  by  them,  or  either  of  them,  directly  or 
indirectly,  from  the  sale  of  any  of  the  property  of  the  estate 
of  said  Stilson  Hutchins,  deceased,  other  than  the  com¬ 
pensation  due  them  under  said  settlement  agreement. 

6.  That  the  defendant  Myer  Cohen  be  held  disqualified 
to  further  a(*t  at  one  of  the  trustees  of  the  estate  of  Stilson 
Hutchins,  deceased,  under  said  settlement  agreement,  and 
that  he  be  removed  as  such  trustee. 

7.  That  the  defendants  Mver  Cohen  and  William  J. 
Dante,  and  each  of  them,  be  required  to  answer  the  inter¬ 
rogatories  attached  to  this  bill  of  complaint. 

8.  And  for  such  other  and  further  relief  as  the  na- 
2.3  ture  of  the  case  may  require  and  as  to  the  Court  may 
seem  meet  and  proper. 

CHARLES  H.  MERILLAT. 
WALTER  S.  HUTCHINS. 

JOHN  E.  LASKEY, 

Attorrieif  for  Plaintiffs. 

Distiuct  of  (^)LUMBIa,  ,s\9; 

Charles  H.  Merillat  and  Walter  S.  Hutchins,  being  first 
duly  sworn,  upon  oath  depose  and  say: 

That  they  are  the  plaintitfs  in  the  above-entitled  cause; 
that  they  have  read  the  foregoing  bill  of  complaint  by  them 
signed  and  know  the  contents  thereof ;  that  the  matters  and 
things  therein  stated  as  of  their  own  knowledge  are  true, 
and  those  stated  as  upon  information  and  belief  they  be¬ 
lieve  to  be  true. 

CTIARLES  11.  MERILLAT. 

WALTER  S.  lIUTCdllNS. 

Subscribed  and  sworn  to  before  me  this  19th  day  of  No¬ 
vember,  A.  D.  1925. 

1  NOTARIAL  SEAL.] 


2— 4709a 


MABEL  E.  ASHLEY, 

Notary  Public  D.  C. 
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Interrogatories  PropoiiiKted  to  the  Defendant  Mger 
24  Cohen,  Trustee,  and  to  the  Defendant  Wdliani  J. 

Dante,  Separately. 


1.  Did  you  or  did  any  inonibor  of  the  family  of  the  defend¬ 
ant  William  J.  Dante,  receive  any  i)art  of  the  commission, 
or  proceeds  of  the  commission,  on  the  1 1 ii»hlands- Westmore¬ 
land  sale,  check  for  payment  of  which  was  made  ])ayahle  to 
the  order  of  Zach  M.  Knott,  and,  if  so,  how  nincli ! 

2.  On  what  date  was  the  check  for  $18,000.00,  payable  to 
Zach  M.  Knott,  delivered  to  him? 

3.  Had  Zach  AI.  Knott  requested  delivery  of  said  check  to 
him  prior  to  the  date  of  its  delivery  to  him,  and,  if  so,  when 
had  he  so  requested  delivery  f 

4.  If  said  Zach  M.  Knott  had  requested  delivery  of  said 
check  to  him  prior  to  the  date  of  its  delivery,  why  was  said 
check  not  delivered  to  him  when  its  deliverv  was  first  re- 
quested? 

5.  Did  you,  or  any  one  for  you  or  any  one  connected  with 
your  office,  request  or  receive  of  the  office  of  Harry  Ward- 
man,  or  of  any  one  connected  with  Harry  Wardman  or  the 
Wardman  Construction  Company,  any  part  of  the  commis¬ 
sion  of  $18,000.00  paid  to  the  Wardman  Construction  Com¬ 
pany  in  connection  with  the  Highlands-Westmoreland  sale? 

6.  If  so,  how  much  did  you  receive,  or  such  other  person 
or  persons,  request  or  receive? 

7.  Did  you,  or  any  one  for  you  or  any  one  connected  with 
your  office,  receive  any  part  of  the  commission  paid  to  the 
broker  negotiating  the  sale  of  the  property  known  as  the 
Palisades  of  the  Potomac,  forming  part  of  the  Hutchins  es¬ 
tate,  or  anything  of  value  fi’om  such  broker  or  any 

25  one  connected  with  him? 


8.  If  so,  what  did  you,  or  such  other  person  or  per¬ 
sons,  so  receive? 

9.  Did  you,  or  any  one  for  you  or  any  one  connected  with 
your  office,  receive  any  part  of  the  commission  paid  to  the 
broker  negotiating  the  sale  of  the  property  known  as  the 


Warder  Building,  or  anything  of  value  from  such  broker 


or  any  one  connected  with  him? 


10.  If  so,  what  did  you,  or  such  person  or  persons,  so  re¬ 


ceive  ? 
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11.  Did  you,  directly  or  indirectly,  receive  from  any  pur¬ 
chaser,  broker  or  agent  participating  in  the  sale  of  any  of 
the  property  of  the  estate  of  Stilson  Hutchins,  deceased,  any 
money  or  property  of  any  sort  ? 

12.  If  so,  what  did  you  so  receive,  and  from  whom  and  for 
what  did  you  receive  it  ? 

13.  Did  William  J.  Dante,  or  any  member  of  his  family, 
receive  any  part  of  the  check,  or  proceeds  of  the  check,  for 
$1,350.00  given  by  Zach  M.  Knott,  payable  to  the  order  of 
Myer  Cohen,  in  connection  with  the  Highlands-Westmore- 
land  sale  \ 

14.  Did  William  J.  Dante,  or  any  member  of  his  family, 
receive  any  part  of  the  check,  or  proceeds  of  the  check,  for 
$050.00  given  by  Tyler  and  Rutherford,  payable  to  the  order 
of  Myer  Cohen,  in  connection  with  the  Highlands-West- 

moreland  sale? 

20  15.  Did  you  offer  for  sale,  or  sell,  or  participate  in 

the  sale  of,  the  $350,000.00  of  second  trust  notes,  or 
any  part  thereof,  the  share  of  Mildred  K.  Penn  in  the  notes 
secured  on  the  Highland-Westmoreland  property? 

10.  If  you  did,  to  whom  did  you  first  offer  said  notes  for 
sale,  and  at  what  price;  and  to  whom,  and  when,  and  at 
what  price,  did  you  sell  said  notes,  or  any  part  thereof? 

17.  Did  you  receive,  directly  or  indirectly,  any  remuner¬ 
ation,  compensation  or  benefit  from  the  sale  of  the  said 
$350,0()0.0()  of  second  trust  notes,  or  any  part  thereof,  se¬ 
cured  on  the  Highland-Westmoreland  property? 

18.  If  so,  what  did  you  so  receive,  and  from  whom  and 

for  what  did  vou  receive  it? 

% 

27  Plaintiffs'  Exhibit  “A.” 

This  agreement  made  this  16th  day  of  May,  1924  between 
Rose  Keeling  Hutchins,  widow,  and  devisee  and  legatee  in 
all  papers  purporting  to  be  the  last  wills  of  Stilson  Hutch¬ 
ins,  deceased;  IMildred  Rogers  Penn,  one  of  the  heirs-at- 
law  and  next-of-kin,  and  devisee  and  legatee  of  said  Stilson 
Hutchins  under  said  alleged  AVills,  and  Ramon  A.  Penn,  her 
husband;  Walter  Stilson  Hutchins,  one  of  the  heirs-at-law 
and  next-of-kin  and  legatees  and  devisees  of  said  Stilson 
Hutchins  under  said  alleged  Wills,  and  Ethel  Purcell 
Hutchins,  his  wife;  and  Lee  Hutchins,  bachelor,  one  of  the 
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heirs-at-law  and  next-of-kin  and  legatees  and  devisees  of 
said  Stilson  llutcliins  under  said  alleged  wills,  and  Abby 
Somerby,  half  sister  and  one  of  the  legatees  and  devisees 
of  said  Stilson  Hutchins, — the  said  parties  collectively  be¬ 
ing  the  widow  and  all  of  the  heirs-at-law,  next-of-kin  and 
legatees  and  devisees  of  said  Stilson  Hutchins — each  and 
every  of  them  contracting  with  and  among  themselves  in 
every  capacity  in  which  they  or  any  of  them  have,  has  or 
can  claim  to  have  any  interest,  present  or  contingent,  in 
any  property,  real  and  personal,  of  said  Stilson  Hutchins, 
agree  as  follows : 

1.  All  opposition  to  the  probate  of  the  last  Will  and  Tes¬ 
tament  of  said  Stilson  Hutchins  dated  Hay  27,  IbOS,  now 
pending  for  probate  in  the  Supreme  Court  of  the  District 
of  Columbia,  holding  a  Probate  (knirt,  shall  be  withdrawn 
and  the  said  parties  shall,  by  written  consent  filed  in  sai<l 
proceeding  consent  to  the  entry  of  a  judgment  by  said 

Court  admitting  said  paper  to  probate  and  record  as 
28  the  last  Will  and  Testament  of  Stilson  Hutchins, 
deceased. 

2.  The  parties  named  as  Executrix  and  Executors,  re¬ 
spectively  under  said  Will  shall  all  and  severally  file  in 
said  proceeding  their  several  renunciations  of  the  office  of 
Executor  and  of  the  right  to  act  as  Administrator  of  said 
Estate. 

3.  All  claims  of  creditors  against  said  estate,  including 
those  made  through  transactions  of  Mrs.  Rose  Keeling 
Hutchins,  in  the  life-time  of  Stilson  Hutchins,  which  have 
not  been  paid  and  of  which  the  Collector  of  the  Estate  has 
had  notice,  except  liens  on  real  estate,  shall  be  paid  by  the 
Administrators  hereinafter  provided  for  out  of  the  per¬ 
sonal  estate,  as  soon  as  possible. 

4.  All  costs,  expenses  and  attorneys  fees  paid  or  incurred 
in  defending  the  Will  of  October  26,  1910,  to  be  paid  and 
charged  against  the  corpus  of  the  estate. 

5.  The  fee  of  ten  thousand  dollars  ($10,000)  to  George  P. 
Hoover  and  of  fifteen  thousand  dollars  ($15,000)  to  Thomas 
Morton  Gittings  for  services  rendered  at  the  instance  of 
Rose  Keeling  Hutchins,  as  Executrix  named  in  said  will  of 
May  27,  1908,  for  the  probate  of  the  said  Will  to  be  paid  by 
the  Administrators  out  of  the  corpus  of  said  Estate  and  to 
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be  in  full  of  all  claims  by  or  through  her  for  any  matters  in 
connection  with  said  prol)ate  or  said  Estate. 

6.  All  pictures  claimed  in  the  two  replevin  suits  filed  by 
said  Collector  to  be  surrendered  to  him  as  part  of  the  per¬ 
sonal  estate  of  Stilson  Hutchins,  except  the  portrait  of  Dr. 
Keeling,  the  father  of  Rose  Keeling  Hutchins,  which  por¬ 
trait  is  admitted  to  be  her  sole  property  and  to  be  returned 
to  her. 

21)  7.  All  property,  real  and  personal  given  or  con¬ 

veyed  to  Rose  Keeling  Hutchins,  Walter  S.  Hutchins 
or  Lee  Hutchins  hv  act  of  Stilson  Hutchins  in  his  life-time 
to  be  retained  by  donees  or  grantees  without  question,  as 
their  own,  except  the  real  estate  known  as  the  Palisades  of 
the  Potomac  assessed  as  Square  1374  Lots  1-2-3  Square 
1384  Lots  1-2-3-4-5-6  Square  1385  Lots  1  to  19,  both  inclu¬ 
sive,  Square  1386  Lots  1  to  8,  both  inclusive  Square  1389 
Lots  1  to  21,  both  inclusive.  Square  1300  Lots  1  to  6  and  19 
to  24,  inclusive.  Square  1399  Lot  9  Square  1424  Lots  1  and  2 
Square  1432  Lots  2-3-4-5  Square  1433  Lots  1-6-7-8-9  Square 
1435  Lots  1  to  11,  both  inclusive.  Square  East  of  1435  All 
Square  1439  Lots  800  and  803  Square  1446  Lots  1-2-3-4 
Square  1447  Lots  1  to  6,  both  inclusive.  Square  1446  Lots 
1  to  6,  both  inclusive.  Parcel  containing  4.60  acres  more  or 
less,  conveyed  to  Lee  Hutchins,  which  he  does  not  claim 
and  never  has  claimed  as  his  own  and  which  he  agrees  to 
convey  to  the  trustees  hereinafter  named. 

8.  Premises  No.  1308  16th  Street,  N.  W.,  Washington, 
D.  C.,  being  part  of  Lot  No.  4,  in  Square  118,  shall  be  con¬ 
veyed  by  the  trustees  hereinafter  named  to  Walter  S. 
Hutchins,  in  fee  free  and  clear  of  encumbrance,  said  Walter 
S.  Hutchins  to  be  released  from  any  and  all  claim  for  rent 
of  said  premises  from  the  beginning  of  his  occupancy 
thereof,  but  to  be  chargeable  with  the  taxes  and  insurance 
paid  thereon  from  April  30,  1912. 

9.  The  sum  of  $75.00  a  month  from  April  21,  1912,  to  the 

date  of  this  agreement,  to  be  paid  to  Miss  Abby 
30  Somerby,  in  a  lump  sum  of  ten  thousand  eight  hun¬ 
dred  and  seventy-five  dollars  ($10,875),  and  in  addi¬ 
tion  thereto  provision  to  be  made  for  payment  to  her  of 
one  hundred  dollars  ($100)  a  month  hereafter  during  her 
life-time,  the  corpus  of  the  amount  to  be  hereafter  set  aside 
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for  that  })urpose,  to  revert  to  the  parties  in  interest,  their 
appointees  by  will  or  personal  representativ^es,  in  propor¬ 
tion  to  their  sev^eral  interests. 


10.  There  shall  be  paid  to  William  J.  Dante  in  full  and 
final  settlement  for  all  services,  claims  and  demands  in  con¬ 
nection  with  the  Estate  of  Stilson  Hutchins  as  Collector, 
Trustee,  or  otherwise  however,  from  the  beginning  of  the 
world  to  the  thirty-first  day  of  ^lay,  1924,  the  sum  of  thirty- 
one  thousand  dollars  ($31,000.)  to  be  charged  against  and 
paid  from  the  corpus  of  the  Estate  and  not  against  the  in¬ 
come,  said  sum  to  be  paid  to  him  in  January,  1925.  The 
further  sum  of  nine  thousand  dollars  ($9,000.)  heretofore 
drawn  by  him  shall  also  be  charged  against  the  corpus. 


11.  The  validity  of  all  existing  liens,  by  vvmy  of  i)ledge  of 


personal  estate,  or  deed  of  trust  against  real  estate  of  Stil¬ 


son  Hutchins  is  admitted. 


12.  All  court  costs  in  all  proceedings  now  pending,  and 
which  are  hereby  agreed  to  be  dismissed,  to  be  paid  out  of 
the  Estate. 


13.  Interest  upon  all  indebtedness  payable  out  of  the  Es¬ 
tate  and  income  taxes  and  other  taxes  to  be  provided  for 
and  paid  out  of  the  Estate. 

14.  In  the  case  of  the  several  loans  made  to  Rose  Keeling 
Hutchins,  Walter  S.  Hutchins  and  Lee  Hutchins,  under  or¬ 
ders  of  the  E(piity  Court  in  Equity  Cause  30,188,  no  pay¬ 
ment  shall  be  recpiired  of  any  of  said  i)arties,  but  each 

31  shall  have  charged  against  their  respective  shares 
the  amount  of  said  loans,  with  interest  to  the  date  of 
this  agreement  and  the  notes  given  by  the  respective  parties 
shall  be  cancelled  and  returned  to  them  and  the  deeds  of 


trust  securing  the  same  be  released. 

15.  Each  party  to  pay  for  services  of  their  respective  at¬ 
torneys  except  as  hereinbefore  mentioned. 

In  consideration  of  the  foregoing  and  hereinafter  con¬ 
tained  provisions  of  this  agreement  which  the  parties  hereto 
have  entered  into  in  compromise  and  amicable  settlement 
of  all  matters  of  difference  between  or  among  them  or  any 
of  them,  they  agree  that  the  division  of  the  Estate  of  said 
Stilson  Hutchins  shall  be  as  follows :  One-fourth  thereof 


to  Rose  Keeling  Hutchins,  absolutely  and  in  fee  sinijile  ac¬ 
cording  to  the  nature  of  the  property;  one-fourth  thereof 
to  Mildred  Rogers  Penn,  absolutely  and  in  fee  simple,  ac- 
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cording  to  the  nature  of  the  property;  one-fourth  thereof 
to  Walter  Stilson  Hutchins,  absolutely  and  in  fee  simple,  ac¬ 
cording  to  the  nature  of  the  property;  and  one-fourth 
thereof  to  Lee  Hutchins,  absolutely  and  in  fee  simple,  ac¬ 
cording  to  the  nature  of  the  property,  as  owners  and  tenants 
in  common. 

To  the  end  that  this  agreement  may  be  carried  into  effect 
all  the  parties  hereto  agree  as  follows: 

A.  That  all  the  parties  hereto  shall  and  will  unite  in  and 
execute  and  acknowledge  and  deliver  a  deed  of  transfer  and 
sale  of  all  interests,  right,  title  and  estate  which  they  or  any 
of  them  have  or  has  or  may  claim  to  have,  in  any  capacity 

howsoever  in  and  to  any  and  all  of  the  personal  es- 
32  tate  of  Stilson  Hutchins,  deceased,  and  thereby  trans¬ 
fer  and  set  over  the  same  unto  three  trustees,  to-wit, 
Thomas  Morton  Gittings,  selected  by  Rose  Keeling  Hutch¬ 
ins,  Charles  H.  Merillat,  selected  by  Walter  S.  Hutchins, 
and  ^lyer  Cohen,  selected  by  Mildred  Rogers  Penn  and  Lee 
Hutchins. 

B.  That  all  the  parties  hereto  shall  and  will  unite  in  and 
execute  and  acknowledge  and  deliver  in  quadruplicate,  a 
deed  in  fee  sim])le,  thereby  (*onveying  all  interest,  right  and 
estate  which  they  or  any  of  them  have  or  has  or  may  claim 
to  have  in  any  capacity  howsoever  in  and  to  any  real  estate, 
wheresoever  situated  and  bv  whomsoever  the  record  title 
may  be  held,  being  any  part  of  the  real  estate  of  Stilson 
Hutchins  or  in  which  he  had  any  interest  or  estate,  legal 
or  equitable,  to  three  trustees,  to-wit,  Thomas  Morton  Git¬ 
tings,  selected  by  Rose  Keeling  Hutchins,  Charles  H.  Meril¬ 
lat,  selected  by  Walter  Stilson  Hutchins,  and  Myer  Cohen, 
selected  by  said  Mildred  Rogers  Penn  and  Lee  Hutchins, 
the  full  terms  and  tenor  of  said  deeds  of  ])ersonal  and  real 
property  being  set  forth  in  said  deeds  executed  contempora¬ 
neously  herewith. 

C.  It  is  further  agreed  that  said  William  J.  Dante,  hold¬ 
ing  title  in  his  own  name  to  certain  property  in  secret  trust 
for  Stilson  Hutchins  and  M.  Ardelia  Dante  his  wife,  and 
William  J.  Dante,  as  trustee  of  real  estate  of  Stilson  Hutch¬ 
ins  shall  forthwith  transfer  and  convey  to  said  trustees  by 
deed  duly  executed  and  acknowledged,  all  right,  title  and  in¬ 
terest  which  he  may  or  claim  to  have  in  any  of  said  real  es¬ 
tate  and,  after  approval  of  his  accounts  as  Collector  of  said 
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Estate  he  shall  turn  over  to  said  trustees  as  Administrators, 
the  net  residue  of  the  personal  estate,  to  be  held  hy 
33  said  trustees  under  the  terms  and  conditions  set 
forth  in  said  deed  to  them  of  said  i)ersonal  estate.  In 
evidence  of  his  agreement  to  convey,  transfer  and  set  over 
such  real  and  personal  property,  he  executes  this  agree¬ 
ment. 

All  adjustments  hereunder  to  be  as  of  and  including  May 
31,  1924. 

In  testimony  whereof,  the  said  parties  have  hereunto  set 
their  hands  and  seals. 

Witness : 

ROSE  KEELING  HUTCHINS.  Lseal.J 

W.  OLIVER  MURRAY. 

MILDRED  ROGERS  PENN.  [seal.1 

LAWRENCE  E.  GREEN. 

RAMON  A.  PENN.  [seal.] 

LAWRENCT]  E.  GREEN. 

AVALTER  STILSON  HUTCHINS,  [seal.] 
W.  OLIVER  MURRAY. 

p]THEL  PURCELL  HUTCHINS.  [seal.1 

W.  OLI\M]R  MURRAY. 

LEE  HUTCHINS.  [seal.] 

W.  OLIVER  MURRAY. 

ABBY  SOMERBY.  [seal.] 

(^HARLES  S.  MOORE. 

WILLIAM  J.  DANTE.  [seal.] 

W.  OLIVER  MURRAY. 

M.  ARDELIA  DANTE.  [seal.] 

W.  OLIVER  MURRAY. 

WILLIAM  J.  DANTE,  Trustee.  [seal.] 

W.  OLIVER  MURRAY. 


[seal.  I 
[seal.] 
[seal.] 
[seal.] 
[seal.] 
[seal.] 


34  Plaintiff  ^s  Exhibit  B. 

This  indenture,  made  this  16th  day  of  May,  1924,  by  and 
between  Rose  Keeling  Hutchins,  widow  of  Stilson  Hutch¬ 
ins,  late  of  Washington,  District  of  (’olumbia;  Mildr(‘(l 
Rogers  Penn,  born  Rogers,  of  Boston,  Massachusetts, 
grand-daughter  of  said  Stilson  Hutchins,  and  Ramon  A. 
Penn,  her  husband;  Walter  Stilson  Hutchins,  of  Washing¬ 
ton,  in  the  District  of  Columbia,  son  of  said  Stilson  Hutch- 
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ins,  and  Ethel  J^ireell  lluleliins,  his  wife;  Lee  Hutchins, 
of  Washington,  1).  (\,  l)achelor,  son  of  said  Stilson  Hutch¬ 
ins,  Al)l)y  Somerhy,  of  Atlantic  City,  New  Jersey,  half- 
sister  of  said  Stilson  Hutchins;  and  William  J.  Dante  hold¬ 
ing  title  in  his  own  name  to  certain  property  herein  de¬ 
scribed,  but  in  secret  trust  for  Stilson  Hutchins,  and  M. 
Ardelia  Dante,  his  wife,  and  William  J.  Dante,  as  Trustee 
under  a  certain  deed  bearing  date  March  7,  1910,  and  ex¬ 
ecuted  by  Stilson  Hutchins  and  Rose  Keeling  Hutchins,  his 
wife,  and  duly  recorded  in  Liber  3302,  folio  436  et  seq.  of 
the  Land  Records  for  the  District  of  Columbia,  the  said 
Rose  Keeling  /Aitchins,  Mildred  Rogers  Penn,  Walter  Stil¬ 
son  Hutchins  and  Lee  Hutchins  herein  acting  in  their  sev¬ 
eral  respective  capacities  as  widow  and  heirs-at-law  of  said 
Stilson  Hutchins,  and  as  his  next  of  kin,  and,  together  with 
said  Abby  Somerby,  acting  herein  as  all  the  legatees  and 
devisees  named  in  the  will  of  Stilson  Hutchins,  dated  May 
27,  1908,  and  in  all  capacities  in  which  they  may  take 
thereunder,  whether  for  life,  in  fee,  by  survivorship  or  by 
way  of  remainder,  whether  vested  or  contingent,  or  other¬ 


wise  however,  and  the  said  William  J.  Dante,  Trustee  as 
aforesad,  and  William  J.  Dante  and  M.  Ardelia  Dante,  his 
wife,  parties  of  the  tirst  part,  and  Thomas  Morton 
35  (Jit tings,  Charles  H.  Merillat  and  Myer  (^ohen,  parties 
of  the  second  part,  Witnesseth  ; 

That,  in  consideration  of  a  certain  agreement  dated  the 
3>lst  day  of  May,  1924,  executed  by  all  the  ])arties  hereto 
of  the  first  part  and  of  the  sum  of  ten  dollars  to  them  in 
hand  paid,  said  parties  of  the  first  part  have  granted, 
bargained  and  sold,  enfeoffed,  released  and  conveyed,  and 
do,  by  these  presents,  grant  bargain  and  sell,  enfeoff,  re¬ 
lease  and  convey,  unto  the  parties  of  the  second  part  and 
their  successors  in  the  trust  hereinafter  set  forth,  or  any 
substituted  trustee  hereunder,  all  the  following  described 
real  estate,  situated  in  the  District  of  Columbia,  to-wit: 

1.  Original  lot  numbered  Ten  (10)  and  the  North  Twenty 
feet  front  by  the  full  depth  of  original  lot  numbered  Nine 
(9)  in  Square  numbered  Two  hundred  and  eighty-eight 
(288)  known  as  Builders  Exchange. 

2.  All  of  Original  lots  numbered  Fourteen  (14),  Fifteen 
(15)  and  Sixteen  (16)  in  Square  numbered  Two  hundred 
and  twenty-four  (224). 
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3.  All  of  Original  lots  niimlK'iT'd  Ten  (10)  and  Eleven 
(11)  and  the  North  Twenty-five  (25)  feet  front  by  full 
depth  of  Forty-nine  (40)  feet,  Eight  (8)  inches  of  Original 
lot  numbered  Twelve  (12)  in  Square  numbered  four  hun¬ 
dred  and  six  (406)  known  as  Le  Droit  Building. 

4.  The  South  Twenty-five  (25)  feet  front  on  Eighth  Street 
by  the  full  depth  of  Original  Lot  numbered  Twelve  (12) 
in  square  numbered  Four  hundred  and  six  (406). 

5.  All  of  lots  numbered  One  hundred  and  thirty-three* 
(133)  to  One  Hundred  and  foi*ty-one  (141)  both  inclusive, 

in  E.  Francis  Biggs’  Subdivision  of  part  of  Sejuare 
36  numbered  Five  hundred  and  fifteen  (515)  as  per  plat 
recorded  in  Liber  No.  20  folio  147  of  the  Records 
of  the  Office  of  the  Survevor  of  the  District  of  Columbia 
known  as  the  Armory  Building. 

6.  Part  of  Original  Lots  Seven  (7)  and  Eight  (8)  in 
Square  Four  hundred  and  six  (406),  being  and  intended  to 
be  all  the  property  described  in  two  Deeds  recorded  respec¬ 
tively  in  Liber  No.  1155  folio  471  and  Liber  No.  1150  folio 
491  respectively,  of  the  Land  Records  of  the  District  of 
Columbia  known  as  the  Warder  Building. 

7.  All  that  part  of  Lot  numbered  seven  (7)  in  S<]uare 
numbered  Three  hundred  and  seventy-eight  (378)  contained 
within  the  following  metes  and  bounds.  Beginning  for  the 
same  at  the  southeast  corner  of  said  lot  and  running  thence 
West  on  D  Street  Twenty-one  (21)  feet,  one  (1)  inch;  thence 
North  Forty  (40)  feet;  thence  West  P^orty  (40)  feet  to  tin* 
West  line  of  said  lot;  thence*  North  Thirty-five  (35)  feet; 
thence  Plast  P\)rty  (40)  fe(*t  ;  thence  North  Twenty-live*  (25) 
feet  Six  and  one-half  (6U>)  inches  to  rear  line;  thence  Plast 
Twenty-one  feet  one  (1)  inch  and  thence  South  on  Plast  line 
of  said  Lot  One  hundred  (100)  feet  Six  and  one-half  (6'/o) 
inches  to  the  beginning.  Also  All  that  ])art  of  lot  numbered 
Thirty-seven  (37)  of  Vainuni  and  McCalla’s  subdivision 
of  part  of  original  lot  Seven  (7)  in  Square  numbered  Three 
hundred  and  seventy-eight  (378)  recorded  in  Liber  R.  L. 
lloxie  of  the  records  of  the  Surveyor’s  Office  of  the  District 
of  Columbia  at  folio  244  of  the  records — June  13,  1876; 
(\)mmencing  at  the  Southwesterly  corner  of  said  sub-divi¬ 
sion  lot  Thirty-seven  (37)  and  running  thence  Plasterly 
Seventeen  (17)  feet  nine  (9)  inches,  more  or  less,  along 
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D  Street,  X.  W.,  witli  a  uniform  depth  of  Forty  (40) 
feet,  being-  all  of  said  subdivision  lot  Thirty-seven 
(.‘)7)  exeej)t  that  portion  conveyed  by  Varnum  to  J. 
M.  Met^alla,  Trustee,  by  Deed  dated  on  the  tirst  day  of  Feb¬ 
ruary,  A.  I).  1877,  All  of  lot  Thirty-eight  (o8)  and  the  East 
Two  (2)  feet  Three  (2)  inches  front  by  dei)th  of  lot  Thirty- 
seven  (M7)  in  J.  ^IcFalla  and  others.  Trustees’  subdivi¬ 
sion  of  i)art  of  S(iuai‘e  Three  hundred  and  seventy-eight 
(.‘>78)  as  per  plat  recorded  in  Inber  K.  L.  II.  folio  244  of  the 
Records  of  the  Oflice  of  the  Surveyor  of  the  District  of 
Columbia  known  as  the  Hutchins  Building. 

8.  Jjot  “E”  in  John  (\  Ilarkness  and  Edmund  Hanley’s 
Subdivision  of  part  of  Square  Three  Hundred  and  seventy- 
three  (J7.‘l),  as  i)er  plat  recorded  in  Liber  N.  K.  folios  214 
and  217)  of  the  Records  of  the  Office  of  the  Surveyor  of  the 
District  of  Columbia. 

Also  Lot  Thirty-two  (J2)  in  William  J.  Dante’s  Sub¬ 
division  of  lots  in  Square  three  hundred  and  seventy-three 
(373)  as  per  plat  recorded  in  Liber  No.  26  fob  168  of  the 
records  aforesaid. 

b.  Lot  numbered  One  hundred  and  fifty-five  (155)  in  John 
Sherman  and  John  L.  Weaver  Trustees’  subdivision  of  lots 
in  Presbrey  and  others’  subdivision  of  part  of  “WIDOW’S 
MITE”  as  said  first  named  subdivision  is  recorded  in  Liber 
County  X"o.  14  folio  84  of  the  Surveyor’s  Office  Records  of 
the  District  of  Columbia.  Also  the  East  Thirty  (30)  feet 
front  on  California  Avenue  by  the  full  depth  of  Lot  Six 
(6)  in  William  M.  and  William  AV.  Corcoran’s  subdivision 
of  parts  of  the  tract  of  land  known  as  “THE  AVI  DOW’S 
AlITE,”  now  called  “AVashington  Heights”,  as  per  plat 
attached  to  deed  recorded  in  Liber  897  folio  71  of  the  Land 
Records  of  the  District  of  (^olumbia;  subject  to  the 
38  agreement  fixing  the  building  line  13  feet  South  of 
the  South  line  of  California  Avenue  as  shown  on  plat 
recorded  in  Liber  County  No.  15  folio  28  of  the  Records 
of  the  Office  of  the  Surveyor  of  the  District  of  Columbia. 

10.  Lot  numbered  One  hundred  and  seventy-nine  (179)  in 
Harrv  L.  Rust  and  Edgar  S.  Kennedv’s  Subdivision  of 
Lots  ill  (’orcoran’s  subdivision  of  the  tract  of  land  called 
“THE  AVIDOAA^S  AHTE, ”  as  ])er  plat  of  said  first  men¬ 
tioned  subdivision  recorded  in  Liber  (’ounty  No.  19  folio 
165  of  the  Records  of  the  Office  of  the  Surveyor  of  the  Dis¬ 
trict  of  Columbia.  Subject  to  agreement  fixing  the  build- 
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ing  line  Thirteen  (13)  feet  South  of  the  South  line  of  Cali¬ 
fornia  Avenue,  as  shown  on  plat  recorded  in  Liber  County 
No.  15  folio  28  of  the  aforesaid  Surveyor’s  Office  records. 

11.  Lot  numbered  nine  (9)  in  Wm.  M.  and  Wm.  W. 
Corcoran’s  subdivision  of  part  of  tract  of  land  called  “Wid¬ 
ow’s  Mite”  now  known  as  “  Washington  Heights,”  a  copy 
of  which  subdivision  is  attached  to  deed  recorded  in  Liber 
697  folio  71  of  the  Land  Records  of  the  District  of  Co¬ 
lumbia. 

12.  The  West  half  of  Lot  Sixty-seven  and  all  of  Lot 
Sixty-eight,  in  LeRoy  Tuttle,  et  al.  subdivision  of  part 
of  the  tract  of  land  known  as  “The  Widow’s  Mite,”  as  per 
plat  recorded  in  Liber  County  No.  6,  folio  65  of  the  Records 
of  the  Office  of  the  Surveyor  of  the  District  of  Columbia, 
Subject  to  the  covenant  that  no  building  shall  be  erected 
within  20  feet  of  the  South  or  front  line  of  said  lots,  said 
covenants  to  run  with  the  land. 

13.  The  western  part  of  Square  numbered  Five  hundred 
and  fifteen  (515)  and  fronting  one  hundred  and  eighty-one 
(181)  feet  on  K  Street  North,  one  hundred  and  eighty-one 

feet  on  L  Street  North,  and  three  hundred  and  twenty- 
39  three  and  ten-twelfths  (.323-10  12)  feet  on  Fifth 
Street  West,  except  so  much  of  the  said  Western  part 
as  is  laid  out  as  a  public  alley,  known  as  Convention  Hall. 

14.  All  of  lot  numbered  one  hundred  and  thirty-two  (132) 
in  E.  Francis  Riggs’  subdivision  of  part  of  Square  num¬ 
bered  Five  hundred  and  fifteen  (515),  as  per  plat  recorded 
in  Liber  20  Folio  147  of  the  records  of  the  Office  of  the  Sur¬ 
veyor  of  the  District  of  Columbia. 

15.  Part  of  Smallwood’s  subdivision  of  “Whitehaven  and 
St.  Phillip  and  Jacob”  described  by  metes  and  bounds  as 
follows:  Beginning  on  the  easterly  side  of  the  Conduit 
Road  at  a  point  measured  South  22°  03‘  East,  80  feet  from  a 
stone  marked  “W.  A.  126”  ])lanted  on  said  easterly  side  of 
the  Conduit  Road,  and  running  thence  South  22°  03'  East, 
72  feet;  thence  North  57°  41'  East,  87.12  feet;  thence  North 
39°  02'  West,  79.06  feet ;  and  thence  South  50°  58'  W.  65.50 
feet  to  the  place  of  beginning. 

16.  Stable  in  rear  of  1439  Rhode  Island  Avenue,  N.  W., 
(designated  for  taxation  purposes  as  being  Lot  810,  Scpiare 
210. 

17.  The  Foxhall  Road  property  situated  about  one-half 
mile  West  of  Georgetown  known  as  the  “Green  Springs” 
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being  a  part  of  the  old  Columbia  Boundary  property  and 
described  bv  metes  and  bounds  in  a  certain  Trustees  deed 
recorded  at  Liber  2293,  at  Polio  359  et  seq.,  of  the  Land 
Records  of  the  District  of  Columbia. 

18.  Palisades  of  the  Potomac  property  described  for  tax¬ 
ation  purposes  as  Square  1374  Lots  1-2-3  Square  1384  Lots 
1-2-3-4-5-6  Square  1385  Lots  1  to  19,  both  inclusive.  Square 
1386  Lots  1  to  8,  both  inclusive.  Square  1389  Lots  1  to  21, 
both  inclusive  1390  Lots  1  to  6  and  19  to  24,  inclusive, 

40  Square  1399  Lot  9  Square  1424  Lots  1  and  2  Square 
1432  —  2-3-4-5  Square  1433  Lots  1-6-7-8-9  Scjuare  1435 

Lots  1  to  11,  both  inclusive.  Square  East  of  1435  All  Square 
1439  Lots  800  and  803  Square  1446  Lots  1-2-3-4  Square  1447 
Lots  1  to  6  both  inclusive  Square  1448  Lots  1  to  6,  both  in¬ 
clusive  and  Parcel  18/9  containing  4.60  acres  more  or  less, 
and  also  all  other  real  estate  wheresoever  situated,  of  which 
the  said  Stilson  Hutchins  died  seized  or  in  which  he  had  any 
right,  title,  or  interest,  legal  or  equitable  either  by  way  of 
express  trust,  implied  trust  or  resulting  trust,  disclosed  or 
undisclosed,  and  in  whosesoever  name  the  legal  title  thereto 
may  have  been  or  is  now  invested,  including  herein  speci- 
fiedly  the  following: 

The  following  described  lots,  tracts  or  parcels  of  land, 
lying,  being  and  situate  in  the  County  of  Jackson,  and 
State  of  Missouri,  to  wit :  All  the  East  half  of  the  North¬ 
west  Quarter  of  Section  Four  (4)  Township  Forty-nine 
(49)  Range  Thirty-two  (32)  excepting  the  right  of  way  of 
the  Missouri  Pacific  Railroad,  and  the  land  lying  South  and 
West  thereof;  also  part  of  the  northeast  quarter  of  said 
Section  Four  (4)  described  as  follows:  Commencing 
Thirty-one  and  52/100  (31  52/100)  poles  South  of  the 
Northwest  corner  of  said  Northeast  quarter;  thence  South 
Ninety-four  and  56/100  (94  56/100)  poles;  thence  East 
Fifty  and  48/100  (50  48/100)  poles  thence  North  Ninety- 
four  and  56/100  (94  56/100)  poles;  thence  West  P^ifty  and 
48/100  (50  48/100)  poles  to  the  place  of  beginning. 

Excepting  the  right  of  way  of  the  Kansas  City  and  Inde¬ 
pendence  Air  Line  Railroad,  and  all  other  rights  of  way  of 
railroads.  Streets  and  Roads  that  are  paramount  to 

41  the  title  now  held  by  said  grantor. 

The  tracts  hereby  conveyed  containing  in  the  ag¬ 
gregate  about  One  Hundred  (100)  acres,  be  the  same  more 
or  less. 
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Also  all  that  part  of  the  east  half  of  the  Northwest  quar¬ 
ter  Section  Four  (4)  in  Township  Forty-nine  (49)  of  range 
Thirty-two  (32)  lying  Southwest  of  the  right  of  way  of  the 
Missouri  Pacific  Railway  Company. 

To  have  and  to  hold  the  same  unto  and  to  the  use  of  said 
jairties  of  the  second  part  and  any  successor  or  substituted 
trustee  hereunder,  in  fee  simple,  in  and  upon  the  trusts 
hereinafter  set  forth,  that  is  to  say; 

1.  In  trust,  nevertheless,  for  the  use  and  benetit  of  the 
.said  Rose  Keeling  Hutchins,  luu*  heirs  and  assigns  and  dev¬ 
isees,  of  an  undivided  one-fourth  thereof;  and  of  the  said 
Mildred  Rogers  Penn,  her  heirs  and  assigns  and  devisees, 
of  an  undivided  one-fourth  thereof;  and  of  the  said  Walter 
Stilson  Hutchins,  his  heirs  and  assigns  and  devisees  of  an 
undivided  one-fourth  thereof;  and  of  the  said  Lee  Hutchins, 
his  heirs  and  assigns  and  devisees,  of  an  undivided  one- 
fourth  thereof. 

2.  In  trust  to  take  and  have  possession  of  the  same,  and 
the  rents,  issues  and  profits  thereof  to  receive  and  apply 
as  hereinafter  stated  and  with  power  to  subdivide  any  un¬ 
divided  lands  into  squares  and  lots  or  to  dedicate  streets, 
ways,  or  alleys  therein. 

3.  To  lease,  at  suft'erance  or  for  a  term  of  years  to  sell 
and  convey  the  same  in  fee  simple,  for  cash  or  upon  de¬ 
ferred  payment,  and  the  purchase  money  or  rental  to  receive 
and  to  acquit  any  purchaser  or  tenant  thereof,  and  without 
obligation  on  the  part  of  any  tenant  or  purchaser  to  see  to 
the  application  of  the  rent  or  purchase  money. 

4.  Giving  to  said  trustees  and  to  any  successor  or 
42  substituted  trustees  hereunder,  the  full  power  and 
authority  to  renew  or  extend  the  time  of  payment  of 
any  indebtedness  secured  by  any  form  of  lien  or  encum¬ 
brance  upon  any  of  said  real  estate  and  also,  to  execute  a 
lien  upon  any  of  said  real  estate,  by  way  of  mortgage  or  deed 
of  trust,  without  obligation  on  the  lender  to  see  to  the  ap¬ 
plication  of  the  money  borrowed,  with  power  to  convey  to 
the  mortgage(‘  or  trustees  thereunder,  with  ])ower  in  such 
mortgagee  or  trustee  to  sell  and  convey  the  same  in  fee  sim¬ 
ple,  in  the  event  of  default  in  payment  of  any  indebtedness 
thereby  secured,  any  such  lien  mortgage  or  deed  of  trust 
to  be  in  such  form  and  upon  such  terms  as  the  trustees  at 
the  time  being  shall  approve. 
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5.  To  pay  all  taxes  local  State  and  Federal  when  due, 
premiums  upon  fire  insurance  storm  insurance  and  indem¬ 
nity  insurance  against  liability  for  accidents  resulting  from 
use  of  property  or  torts  of  employees,  necessary  repairs  to 
property,  the  expense  of  operating  the  same,  the  compen¬ 


sation  of  William  J.  Dante,  agent  of  said  trustees  for  cur¬ 


rent  services  rendered  to  trustees  in  the  collection  of  rents 


or  other  income,  care  of  property,  supervision  of  repairs 
and  the  like. 


6.  To  distribute  severally  to  the  said  Rose  Keeling  Hutch¬ 
ins,  Mildred  Rogers  Penn,  Walter  S.  Hutchins,  and  Lee 
Hutchins,  their  respective  heirs,  assigns  or  devisees,  quar¬ 
terly  during  the  continuance  of  this  trust,  one-fourth  part 
to  each,  of  the  net  income  from  said  real  estate  remaining 
after  pajunent  of  the  expenses  set  forth  in  paragraph  five 
hereof. 


7.  The  said  trustees  shall  proceed,  with  all  reasonable 
speed  consistent  with  prudent  management  and  avoidance 
of  loss,  to  sell,  all  of  the  said  real  estate  and  to  distribute 
the  net  proceeds  of  such  sales  to  and  among  the  said 
43  Rose  Keeling  Hutchins,  Mildred  Rogers  Penn,  Wal¬ 
ter  S.  Hutchins  and  Lee  Hutchins,  their  respective 
heirs,  assigns  and  devisees,  in  equal  one-fourth  parts  and  in 
the  exercise  of  such  power  of  sale,  the  trustees  may  with 
the  consent,  in  writing  of  all  of  the  above  named  four  ben¬ 
eficiaries,  sell  and  convey  to  any  one  of  them,  any  part  of 
said  real  estate  at  the  valuation  agreed  upon  by  said  parties, 
without  payment  therefor,  charging  such  value  against  the 
one-fourth  distributive  share  of  the  grantee  thereof,  in  the 
whole  of  said  real  estate. 


8.  Said  trustees  shall  have  and  are  hereby  given  power 
and  authority,  to  institute  and  prosecute,  defend  or  com¬ 
promise  any  suits  at  law  or  in  equity  for  the  preservation 
of  said  pro])erty  or  for  the  collection  of  any  moneys  due 
in  respect  thereof. 

9.  All  the  acts  herein  authorized  to  be  done  by  the  said 
trustees  shall  require  for  their  validity  the  concurrence 
therein  bv  all  of  said  trustees. 

10.  Whereas,  the  said  Thomas  iMorton  Gittings,  trustee 
herein  has  been  designated  and  appointed  by  Rose  Keeling 
Hutchins,  the  said  Charles  H.  Merillat,  trustee  herein,  has 
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been  designated  and  api)(>inted  by  Walter  Stilson  Huteh- 
ins,  and  the  said  ^Fyer  rolien,  trustee  herein  has  l)een 
designated  and  appointed  by  Mildred  Kogers  Penn  and  Lee 
Hutchins,  as  their  respective  re])resentatives  in  the  trust 
it  is  now  convenanted  and  agreed  among  all  the  parties  to 
this  deed,  that  in  the  evcnit  of  the  deatli,  disa))ility,  resigna¬ 
tion  or  other  removal  of  any  one  of  said  trustees,  the  i)arty 
designating  such  trustee,  her  or  his  heirs  and  assigns  re¬ 
tains  and  has  full  power  to  nominate  and  a])])oint 
44  by  instrument  in  writing,  signed  and  sealed  and 
(Inly  acknowledged,  a  successor  to  or  substitute  for 
such  trustee,  who  shall  not  be  a  beneticiai-y  hereunder, 
who,  when  so  nominated,  and  ap])ointed,  shall  be  vested 
with  all  the  powers,  rights,  duties,  titles,  interest  and 
estate  possessed  by  the  trustee  hereunder,  in  whos(‘ 

room  and  stead  such  successor  or  substituted  trustee  mav 

• 

be  appointed.  And  it  is  further  covenanted  and  agreiMl 
among  all  the  parties  hereto  that  any  beneficiary  here¬ 
under,  her  oi*  his  heirs,  assigns  or  devisees,  shall  have  tin* 
right  to  remove  the  trustee  by  her,  him  or  them  desig¬ 
nated  and  appointed,  such  removal  to  be  evidenced  by  the 
nomination  and  appointment  of  a  new  trustee  in  the  man¬ 
ner  above  specified. 

11.  Should  anv  beneficiarv  hereunder  receive  in  distri- 

••  • 

bution  her  or  his  full  one-fourth  distributive  share  of  said 


real  estate,  before  the  final  distribution  of  the  entire  estate, 
the  trustee  representing  the  said  beneficiary  shall,  there¬ 
upon,  release  and  convey  all  right,  title  and  interest  under 
this  trust  to  the  remaining  trustees,  who  shall  hold  the 
estate  upon  the  same  trusts  herein  set  forth  for  the  bene¬ 
fit  of  the  remaining  beneficiaries,  according  to  their  re¬ 
spective  shares  therein. 

12.  The  compensation  of  each  trustee  shall  be  paid 
wholly  by  the  beneficiary  whom  he  represents,  and  not  out 
of  the  estate  hereby  conveyed. 

The  parties  of  the  first  part  covenant  and  agree,  to  and 

with  each  other,  and  with  the  jiarties  of  the  s(‘cond  ])art, 

that  thev  will  execute  and  deliver  all  such  further  deeds 
« 

or  assurances  in  law,  which  may  be  requisite  to  carry  out 
the  purposes  of  this  deed. 
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♦  /c) 


Ill  Testimony  AVliereof,  the  parties  of  the  first 
45  aikl  second  parts,  liave  hereunto  set  their  hands  and 

seals,  ill  quadruplicate  original,  this  IGth  day  of 
May,  1924. 

Witness  : 

KOSK  KEELING  HUTCHINS. 

W.  OLIVEK  .MURRAY. 

.MILDRED  ROGERS  PENN. 

LAAVRENCd^:  E.  GREEN. 

RA.MON  A.  PENN. 

LAAVRENtd^:  E.  GREEN. 

AVALTER  STILSON  HUTCHINS. 

AY.  OLIAHIR  AlURRAY^ 

ETHEL  PURCM^ILL  HUTCHINS. 

AY.  OLIYER  .AIURRAY. 

LEE  HUTCHINS. 

AY.  OLIVER  AIURRAY. 

ABBY  SOMERBY. 

CHARLES  S.  AIOORE. 

AYILLIA.Al  J.  DANTE. 

AY.  OLIVER  AIURRAY. 

AI.  ARDELIA  DANTE. 

AY.  OLIVER  AIURRAY. 

AYILLIAAI  J.  DANTE,  Trustee. 

AY.  OLIVER  AIURRAY. 

District  of  Columbia,  To  wit : 

I,  AY.  Oliver  Alurray,  a  Notary  Public  in  and  for  the 
District  of  Columbia,  do  hereby  certify  that  Rose  Keeling 
Hutchins,  widow  of  Stilson  Hutchins,  AA^alter  S.  Hutchins, 
and  Ethel  Purcell  Hutcliins,  his  wife,  Lee  Hutchins,  bach¬ 
elor,  AYilliam  J.  Dante  and  AL  Ardelia  Dante,  his  wife, 
parties  to  a  certain  Deed  bearing  date  on  the  IGth  day  of 
Alay,  1924  and  hereto  annexed,  personally  appeared  before 
me  in  said  District,  the  said  Rose  Keeling  Hutchins,  AA^al- 
ter  S.  Hutchins,  and  Ethel  Purcell  Hutchins,  his  wife,  Lee 
Hutchins,  AYilliam  J.  Dante,  and  AI.  Ardelia  Dante,  his 
wife,  being  personally  well  known  to  me  as  the  persons 
who  executed  the  said  Deed,  and  acknowledged  the  same 
to  be  their  act  and  deed. 

3 — 4709a 


[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 

[seal.] 
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Given  under  mv  hand  and  seal  this  IGth  dav  of  Mav, 
1924. 


[notarial  seal.] 


AV.  OLIVET?  AIURKAY, 

Notary  Public,  D.  C. 


46  City  of  Boston, 

Comity  of  Suffolk, 

Commomvealth  of  Massachusetts: 


L  Lawrence  E.  Green  a  Notarv  Public  in  and  for  the  Com- 

7 

moiiwealth  of  Massachusetts,  do  hereby  certify  that  Mil¬ 
dred  Roger  Penn  and  Ramon  A.  Penn,  her  husband,  parties 
to  a  certain  Deed  bearing  date  on  the  IGth  day  of  May  1924 
and  hereto  annexed,  personally  appeared  before  me  in  said 
City  of  Boston,  the  said  Alildred  Rogers  Penn  and  Ramon 
A.  Penn,  her  husband,  being  personally  well  known  to  me  as 
the  persons  who  executed  the  said  Deed,  and  acknowledged 
the  same  to  be  their  act  and  deed. 

Given  under  mv  hand  and  seal  this  17th  day  of  Mav,  1924. 
[notarial  seal.]  LAWRENCE  E.  GREEN, 

Notary  Public. 

Commission  expires  Nov.  23,  1928. 


Atlantic  City, 

(U) mi ty  o f  A tl an t ic. 

State  of  New  Jersey: 

I,  Charles  S.  Moore,  a  notary  public  in  and  for  the  afore¬ 
said  County  of  Atlantic  do  hereby  certify  that  Abby  Som- 
erby,  party  to  certain  deed  bearing  date  on  the  IGth  day  of 
May,  1924  and  hereto  annexed,  personally  appeared  before 
me  at  Atlantic  City,  N.  J.  the  said  Abby  Somerby  being 
personally  well  known  to  me  as  the  person  who  executed 
the  said  Deed  and  acknowledged  the  same  to  be  her  act  and 
deed. 

Given  under  my  hand  and  seal  this  19th  day  of  May,  1924. 
[notarial  seal.]  CHARLES  S.  MOORE, 

Notary  Public. 

47  Plaintiffs^  Exhirit  “C.” 

This  indenture  made  this  16th  day  of  May,  1924  by  and 
between  Rose  Keeling  Hutchins,  widow  of  Stilson  Hutchins, 
late  of  Washington,  District  of  Columbia;  Mildred  Rogers 
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Penn,  born  Rogers,  of  Boston,  ^[assacliusetts,  grand-daugli- 
ter  of  said  Stilson  Hutchins,  and  Ramon  A.  Penn,  her  hus¬ 
band;  Walter  Stilson  Hutchins,  of  Washington,  in  the  Dis¬ 
trict  of  Columbia,  son  of  said  Stilson  Hutchins,  and  Ethel 
Purcell  Hutchins,  his  wife;  Lee  Hutchins,  of  Washington, 
D.  C.,  bachelor,  son  of  said  Stilson  Hutchins ;  and  William  J. 
Dante,  Collector  of  the  Estate  of  Stilson  Hutchins,  de¬ 
ceased,  appointed  by  the  Supreme  Court  of  the  District  of 
Columbia,  the  said  Rose  Keeling  Hutchins,  Alildred  Rogers 
Penn,  Walter  Stilson  Hutchins  and  Lee  Hutchins  herein 
acting  in  their  several  respective  capacities  as  widow  and 
heirs-at-law  of  said  Stilson  Hutchins  and  as  his  next-of-kin, 
and,  together  with  said  Abby  Somerby,  acting  herein  as  all 
the  legatees  and  devisees  named  in  the  Will  of  Stilson 
Hutchins,  dated  May  27, 1908,  and  in  all  capacities  in  which 
they  may  take  thereunder,  whether  for  life,  in  fee,  by  sur¬ 
vivorship  or  by  way  of  remainder,  whether  vested  or  con¬ 
tingent,  or  otherwise  howsoever,  and  the  said  William  J. 
Dante,  as  Collector  as  aforesaid,  parties  of  the  first  part, 
and  Thomas  ^Forton  Gittings,  Charles  IT.  ^lerillat  and 
Myer  Cohen,  parties  of  the  second  part,  witnesseth: 

Whereas,  an  agreement  for  compromise  and  amicable 
settlement  of  all  matters  of  dispute  among  the  widow  and 
all  the  next-of-kin,  heirs-at-law,  devisees  and  legatees  under 
the  Will  of  Stilson  Hutchins  dated  May  27,  1908,  has 
48  been  agreed  upon  as  is  evidenced  by  an  agreement  in 
writing  signed  by  them,  dated  May  — ,  1924,  and  a 
certain  Deed  has  been  executed  by  them  conveying  all  their 
interest  in  the  real  estate  of  Stilson  Hutchins  to  three  trus¬ 
tees  named  therein,  copies  of  which  agreement  and  deed 
are  hereto  attached; 

Now  therefore,  this  agreement  witnesseth: 

1.  That  said  William  J.  Dante,  Collector  of  said  estate, 
appointed  by  the  Supreme  Court  of  the  District  of  Co¬ 
lumbia,  shall  forthwith  file  his  final  account  as  such  col¬ 
lector,  in  which  account  he  shall  waive  all  commissions  or 
other  compensation,  and  he  shall  transfer  all  the  net  bal¬ 
ance  of  the  personal  estate  to  the  Administrators  in  said 
deed  mentioned. 

2.  That  the  administrators  shall  state  their  final  account 
in  which  they  shall  waive  all  claim  for  commissions  and 
counsel  fees  as  soon  as  may  be  and  turn  over  the  net  balance 
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of  personal  estate  to  said  trustees  in  said  deed  who  sliall 
liold  all  the  ])ersonal  estate  turned  over  to  tliem  by  said 
Administrators,  in  and  upon  the  same  trusts  for  the  bene- 
ticiaries  named  in  said  deed,  as  are  in  said  deed  set  forth, 
and  apidy  the  same  in  conformity  with  the  terms  set  out  in 
said  agreement  of  settlement. 

3.  That  said  trustees  shall  distribute  all  personalty 
among  the  said  beneficiaries,  one-fourth  thereof  to  each; 
Provided,  that  stocks  and  bonds  shall  be  distributed  in 
specie,  one-fourth  to  each,  if  such  stocks  and  bonds  be 
suscejitible  of  equal  specific  division  into  fourths;  if  not, 
the  same  shall  be  sold  by  the  trustees  to  the  best  advantage 
and  the  proceeds  distributed. 

4.  That  said  beneficiaries  retain  the  same  rights  of  ap¬ 
pointing  a  substituted  trustee  as  is  in  said  deed  provided, 

and  that  the  compensation  of  each  trustee  shall  be 
49  paid  by  the  beneficiary  who  designates  him. 


In  testimony  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals,  this  16th  day  of  May, 
1924. 

ROSE  KEELING  HUTCHINS.  [seal.] 

Witness : 

W.  OLIVER  :\IURRAy. 

MILDRED  ROGERS  PENN.  [seal.] 

LAM'IHLNCE  E.  GREEN. 

RAMON  A.  PENN.  [seal.] 

LAWRENCT.  E.  GREEN. 

WALTER  STILSON  HUTCHINS,  [seal.] 

AV.  OLIVER  MURRAY. 

ETHEL  PURCELL  HUTCHINS.  [seat..] 

W.  OLIVER  MURRAY. 

LEE  HUTCHINS.  [seal.] 

AY.  OLIVER  :\IURRAY. 

ABBY  SO:\IERBY.  [seal.] 

CHARLES  S.  :\IOORE. 

WILLIAM  J.  DANTE,  [seal.] 

Collector. 

AV.  OLIVER  .MURRAY. 
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50  Plaintiffs^  Exhibit  “D.” 

Contract  for  sale  and  purchase  of  real  estate  made  this 
24th  day  of  ^lay,  1024,  between  Thomas  ^lorton  Oittin<?s, 
Charles  H.  Merillat  and  Myer  Cohen,  Trustees  under  a 
certain  Deed  from  Kose  Keeling  Ilntchins  and  others, 
bearing  date  on  the  lOth  day  of  May,  1924,  hereinafter 
called  the  vendors  and  Harry  Wardman,  Thomas  P. 
Bones  and  James  D.  Hobbs,  hereinafter  called  the  jiiir- 
chasers. 

1.  The  vendors  agree  to  sell  to  the  purchasers  and  the 
purchasers  agree  to  purchase  from  the  vendors  the  follow¬ 
ing  described  real  estate  situated  in  the  District  of  Colum¬ 
bia :  Lots  155,  179,  (S12  and  9  in  8(iuare  2530,  containing 
approximately  51,069  square  feet  of  land,  with  improve¬ 
ments  thereon  consisting  of  The  Highland  Apartment  and 
The  Westmoreland  Apartment,  located  on  Connecticut  Ave¬ 
nue  and  California  Street,  Northwest. 

2.  The  total  ])urchase  price  of  the  property  is  One  Million 
Two  Hundred  Thousand  Dollars  ($1,200,000),  to  be  paid 
in  the  manner  following: 

(a)  The  purchasers  are  to  assume  and  hereby  agree  to 
pay  the  encumbrances  now  secured  by  Deeds  of  Trust  on 
said  properties  as  follows: 

One  Hundred  and  Fifty  Thousand  Dollars  ($150,000) 
secured  upon  said  Lot  179,  being  the  Westmoreland 

51  Apartment;  One  Hundred  and  Ninety  Thousand 
Dollars  ($190,000),  secured  upon  said  Lots  155  and 

812,  being  The  Highland  Apartment;  Six  Thousand  Seven 
Hundred  and  Thirty-three  and  33/100  Dollars  ($6,733.33), 
secured  upon  Lot  9 — together  with  all  interest  accruing 
thereon  from  and  after  the  closing  of  this  sale,  and  to  ob¬ 
serve  and  perform  all  the  covenants,  agreements  and  stipu¬ 
lations  in  the  said  deeds  of  trust,  and  on  the  part  of  the 
grantors  therein  to  be  paid,  observed  and  performed.  The 
whole  amount  of  the  principal  of  said  secured  indebtedness, 
to-wit.  Three  Hundred  and  Forty-six  Thousand,  Seven  Hun¬ 
dred  and  Thirty-three  and  33/100  Dollars  ($346,733.33)  so 
assumed  and  to  be  paid  by  the  purchasers  to  be  credited 
upon  and  to  be  part  of  the  said  purchase  price  of  Twelve 
Hundred  Thousand  Dollars  ($1,200,000). 
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(It)  One  Thousand  Dollars  (^rl,dO())  to  bo  paid  on  the 
sigTiing  of  tliis  agToement,  receipt  whereof  is  liereby 
acknowledged,  and  to  he  credited  ui)on  the  balance  of  said 
purchase  price. 

(r)  Xinety-nine  Thousand  Dollars  ($l)h,(K)())  u])on  de¬ 
livery  of  the  Deed  of  Conveyance,  upon  the  balance  of  said 
purchase  price. 

(d)  The  balance  of  the  purchase  price.  Seven  Hundred 
Fifty-three  Thousand  Two  Hundred  and  Sixty-six  and 
()7/100  Dollars  ($753,266.67)  to  be  payable  as  follows: 
Fifty-thi’(‘e  Tiioiisand  Two  Hundred  and  Sixty-six  and 
67/100  Dollars  ($53,266.67)  to  be  paid  on  or  before 

52  six  months  after  the  date  of  the  Deed  of  Conveyance 

% 

to  the  purchasers;  Twenty-five  Thousand  Dollars 
($25,000)  on  or  before  two  years  from  the  date  of  said 
(Conveyance,  and  the  entire  net  balance  to  be  paid  on  or 
liefore  ten  vears  from  the  date  of  said  Deed  of  (hinvevaiice. 
Provided,  that  not  less  than  Tweiity-hve  Thousand  Dollars 
($25,000)  thereof  shall  be  jiaid  in  each  and  (‘very  yeai*  after 
the  expiration  of  two  years  from  the  date  of  said  D(‘ed  of 

(’onvevaiice. 

•  • 

(c)  All  of  said  deferred  payments  shall  bear  interest  at 
the  rate  of  six  (6)  per  centum  per  annum  until  paid.  Said 
interest  upon  the  entire  deferred  purchase  money  to  be  ])aid 
semi-annually.  The  whole  of  said  deferred  ])urchase  money 
shall  be  secured  by  the  joint  and  several  promissory  notes 
of  the  purchasers  and  by  a  Deed  of  Trust,  in  form  and  as  to 
trustees  to  be  approved  by  the  vendors,  upon  the  real  estate 
sold  and  be  the  first  lien  upon  the  property  next  after  the 
existing  encumbrances  of  $346,733.33,  now  on  the  same. 

(/)  The  said  indebtedness  shall  be  divid(‘d  into  thirty- 
two  notes  as  follows:  P^or  the  Fifty-three  Thousand,  Two 
hundred  and  Sixty-six  and  67/100  Dollars  ($53,266.67),  four 
notes  for  Thirteen  Thousand  Three  Hundred  and  Sixteen 
and  66/100  Dollars  ($13,316.66)  each,  and  for  the 

53  balance  twenty-eight  notes  for  Twenty-five  Thousand 
Dollars  ($25,000)  each — all  of  said  notes  to  be  made 

payable  to  the  order  of  the  vendors  in  their  capacity  as 
trustees  as  aforesaid. 


3.  The  vendors  shall  convey  the  property  to  the  pur¬ 
chasers  as  tenants  in  common,  and  also  all  the  furniture  and 
equipment  therein  not  the  property  of  tenants  in  the  build- 
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iiigs.  The  Deed  of  Trust  given  to  secure  deferred  purchase 
money  shall  not  embrace  the  i)ortal)le  furniture  and  equip¬ 
ment  of  the  buildings. 

Both  of  said  Deeds  shall  contain  covenants  running  with 
the  land  restricting  the  right  of  the  grantees,  their  heirs 
and  assigns,  against  building  any  structure  upon  Lot  9, 
on  the  West  side  of  the  Westmoreland  while  any  part  of 
the  deferred  purchase  money  remains  unpaid. 

4.  The  purchasers  shall  have  the  right  to  provide  separate 
heating  plants  for  the  two  buildings  in  place  of  the  one  now 
ill  operation,  and  to  make  structural  clianges  in  the  build¬ 
ings  which  shall  not  impair  the  value  thereof. 

5.  Should  the  purchasers  elect  to  instal-  separate  heating 
plants  in  the  two  buildings,  at  any  time  after  the  payment 
of  the  Fifty-three  Thousand,  Two  Hundred  and  Sixty-six 

and  67/100  Dollars  ($53,266.67)  of  the  deferred  pur- 

54  chase  money,  then  said  purchasers  or  their  assigns 
shall  have  the  right  to  substitute  for  the  Deed  of 

Trust  securing  the  balance  of  such  deferred  purchase  money 
two  separate  Deeds  of  Trust,  one  to  secure  Two  Hundred 
and  Forty-live  Thousand  Dollars  ($245,000)  on  Lots  9  and 
179,  and  one  for  Four  Hundred  and  Fiftv-tive  Thousand 
Dollars  ($455,000)  on  Lots  155  and  812,  should  the  entire 
Seven  Hundred  Thousand  Dollars  ($7()0,0()())  of  deferred 
purchase  price  be  still  unpaid,  or  in  the  same  ratio,  should 
any  part  of  the  same  be  then  paid,  and  to  substitute  for 
each  of  the  existing  notes  of  Twenty-five  Thousand  Dollars 
($25,000)  two  notes  of  Twelve  Thousand  Five  Hundred 
Dollars  ($12,500)  each,  payable  on  or  before  the  expira¬ 
tion  of  the  unexpired  portion  of  the  ten  years  fixed  for  the 
payment  of  said  original  notes;  Provided,  that  at  least  one 
of  said  notes  for  Twelve  Thousand  Five  Hundred  Dollars 
($12,500)  secured  by  each  of  said  new  Deeds  of  Trust  or 
Twenty-five  Thousand  Dollars  ($25,000)  in  all,  shall  be  paid 
annually. 

6.  It  is  further  agreed  that  at  any  time  before  the  existing 
liens  for  Three  Hundred  and  Forty-six  Thousand,  Sev^en 
Hundred  and  Thirty-three  and  33/100  Dollars  ($346,733.33) 
mature,  the  purchasers,  if  the  holders  of  the  notes  secured 

by  the  existing  Deeds  of  Trust  will  consent,  may  ex- 

55  ecute  new  joint  and  several  notes  for  the  entire 
amount  then  due  for  the  said  existing  liens  and  the 
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amount  then  remaining  due  for  the  deferred  purchase 
money,  to  be  secured  by  a  first  lien  upon  all  the  real  estate 
hereby  agreed  to  be  sold  and  conveyed.  Provided,  that  the 
new  notes  to  be  given  for  the  existing  lien  of  Three  hundred 
and  Forty-six  Thousand,  Seven  Hundred  and  Thirty-three 
and  33  100  Dollars  ($346,733.33)  shall  mature  in  not  more 
than  three  vears  from  date,  and  at  least  one  vear  before 
the  notes  for  deferred  purchase  money,  last  maturing  shall 
fall  due,  and  that  said  notes  for  the  existing  liens  shall  have 
priority  of  payment  over  those  given  for  the  deferr(id  ])ur- 
chase  money.  Provided,  further,  that  the  said  new  notes 
for  deferred  purchase  money  shall  be  in  the  same  amounts, 
payable  at  the  same  time,  and  in  same  form,  as  those  for 
which  they  are  substituted,  and  shall  be  signed  by  all  three 
of  the  said  purchasers,  and  that  the  Deed  of  Trust  given 
to  secure  the  same  and  the  trustees  thereunder  shall  be 
approved  by  the  vendors. 

7.  It  is  furthermore  understood  and  agreed  that  all  con¬ 
tracts  for  the  installation  of  any  mechanical  equipment, 
re])airs,  furnishings  or  equipment  of  any  kind,  which  may 
have  been  entered  into  prior  to  the  date  of  this  contract  of 
sale  shall  be  fulfilled  by  the  vendors  at  their  own  ex])ense 
and  that  the  property  shall  be  delivered  free  and 
36  clear  of  all  liens  except  those  mentioned  herein. 

8.  The  purchasers  are  required  to  make  full  settle¬ 
ment  in  accordance  with  the  terms  hereof  within  ninety 
days  from  the  date  of  acceptance. 

9.  The  title  to  be  good  of  record  and  in  fact.  In  case  legal 
or  other  action  is  necessary  to  perfect  title,  such  action 
must  be  promptly  taken  by  the  vendors  at  their  own  ex¬ 
pense;  the  time  herein  specified  for  full  settlement  will 
hereby  be  extended  for  a  period  that  is  reasonably  neces¬ 
sary  to  perfect  title. 

10.  Examination  of  title  and  conveyancing  at  the  cost  of 
purchasers.  In  case  of  inability  to  perfect  title,  the  ven¬ 
dors  hereby  agree  to  pay  title  company  charges  for  ex¬ 
amination  of  title. 

11.  Kents,  insurance,  taxes,  water  rents  and  interest  on 
the  Deeds  of  Trust  to  be  adjusted  to  date  of  transfer.  An 
inventory  of  all  supplies  and  food  stuffs,  coal  and  other 
articles  used  in  the  operation  of  said  proi)erties  shall  be 
taken  as  of  the  date  of  transfer  and  paid  for  by  the  pur- 
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chasers.  All  fixed  operaling-  expenses  shall  he  calculated 
to  date  of  transfer. 

12.  The  vendors  a^rc(‘  to  pay  llu*  siiin  of  44iirly-six  Thoiu 
sand  Dollars  ($o(),000)  jointly  to  Z.  M.  Knott  ami  the  AVard- 
maii  Construction  Comjiany  as  compensation  for  services 
rendered  in  negotiating  this  sale,  provided  this  sale 
57  he  consummated  and  the  cash  juirchase  money  of 
One  Hundred  Thousand  Dollars  ($100, ()()())  he  ])aid 
and  the  notes  and  Deed  of  Trust  securin'::  d(‘ferred  ])ur- 
chase  monev  he  given. 

TIIOAIAS  AlOKTOX  CITTIXGS, 

Trustee. 

CHAS.  II.  AlP'.RILLAT, 

Trustee. 


AIVER  COHEX, 

Trustee. 
HARRY  AVARDAIAX. 
THOA1A8  P.  BOXES. 
JAMES  D.  HOBBS. 
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Plaintiffs’  Exhibit  “Convex  rioN  Hai.l  A-1”. 


Estate  of  Stilson  Hutchins. 


Trustees:  Thomas  Alorton  Gittings,  482  Louisiana  Ave.  X. 
Charles  H.  Alerillat,  Maryland  Building;  Myer 
(\)hen,  518-524  \Voodwai*d  Building. 


AVashington,  D.  C.,  Alay  22,  1925. 


Mr.  Albert  D.  Gardner,  AVashington,  D.  C. 
Dear  AIr.  Gardner: 


On  hehalf  of  yourself  and  Mr.  Blick,  the  Truste(‘s  of  the 
Estate  of  Stilson  Hutchins  hereliy  give  you  the  o])tion  to 
purchase  the  Xorthern  Liberty  Alarket  building  at  the  cor¬ 


ner  of  5th,  K  and  L  Streets,  X^.  AV.,  AVashington,  D.  C.,  for 
the  Slim  of  $275,000,  said  option  to  i‘un  fi*om  this  date  until 
noon  on  Alay  29,  1925. 

It  is  understood  that  you  and  Air.  Blick  represent  a  num¬ 
ber  of  men  who  intend  to  form  a  cor])oration  to  take  over 
the  pi'operty  with  a  view  to  establishing  a  bowling  head- 
(piarters  in  Convention  Plall,  and  that  the  title  to  the  prop- 
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erly  will  ho  taken  over  by  your  corporation  about  to  be 
formed.  If  you  accept  this  option,  you  are  to  deposit  $3, 000 
on  account  of  the  purchase  i)rice  with  us  on  or  before  the 
date  of  the  expiration  of  this  option  and  the  terms  of  sale 
are  agreed  to  be  as  follows: 

Price  of  the  ])roperty  $273,000,  ot'  which  $23,000  cash 
will  be  paid  at  tlie  time  of  closing  (of  which  said  deposit  of 
$3,000  is  a  part),  the  balance  secured  by  first  de(*d  of  trust 
u[)on  said  property,  to  be  payable  at  the  rate  of  $23,000 
annually,  with  interest  at  6%,  payable  quarterly.  The  pur¬ 
chasers  are  to  agree  to  expend  not  less  than  $73,000  in  im¬ 
provements  upon  the  property  within  one  year  from 
39  date  of  purchase,  and  are  to  furnish  the  personal  en¬ 
dorsement  upon  the  notes  of  John  F.  Blick,  Fred 
Spicer,  Frank  E.  Ghiselli,  John  Pappas  and  Albert  1). 
Gardner.  If  the  personal  endorsement  of  these  persons 
can  not  be  secured,  then  the  purchasers  are  to  agree  to  ex- 
j)end  not  less  than  $100,000  upon  the  })roperty  within  the 
said  space  of  one  year. 

It  is  understood  and  agreed  that  there  are  existing  upon 
several  of  the  stalls,  long  term  leases  which  the  purchasers 
are  to  assume,  together  with  all  outstanding  leases  and  en¬ 
gagements  made  for  the  Market  and  for  the  Hall. 

At  this  time  there  is  a  trust  securing  a  balance  of  $21,000 
which  the  sellers  will  remove  at  or  before  the  time  of  closing 
the  sale.  The  sale  to  be  closed  by  July  1,  1923,  unless  fur¬ 
ther  time  is  needed  to  complete  title,  or  deposit  to  be  for¬ 
feited. 

Very  truly  yours, 

(Sig.)  ^  THOMAS  MORTON  GITTINGS, 

C.  11.  MERILLAT, 

MYER  COHEN, 

Trui<tci'i>  ILstatv  of  tytUson  Hutchins. 

60  Separate  Ans'wer  of  the  Defendant  Myer  Cohen, 
Trustee,  to  the  Dill  of  Complaint  in  the  Abore- 
entitled  Suit. 


Filed  December  15,  1923. 

**••*«* 

Answering  the  plaintiffs’  bill  of  complaint  herein  this  de¬ 
fendant  says : 
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1.  lie  admits  the  citizcaisliip  and  residence  of  the  plain- 
tid’s  and  the  allegation  that  the  plaintiff  Merillat  is  a  trus¬ 
tee  of  the  Estate  of  Stilson  llntchins,  deceased,  under  a 
voluntary  agreement  made  hy  the  owners  of  the  properties 
comprising  that  estate. 

2.  Th(‘  citizenship  and  residence  of  the  parties  named  as 
defendants  are  admitted. 

3.  The  allegations  of  the  third  paragraj)!!  of  the  l)ill  are 
admitted. 

4.  The  allegations  of  the  fourth  paragraph  of  plaintiffs’ 
hill  are  admitted  except  that  relating  to  the  value  of  the 
properties  of  the  said  estate,  as  to  which  this  defendant  says 
that  the  said  properties  are  of  large  value  but  he  neither  ad¬ 
mits  nor  denies  that  the  values  alleged  by  the  i)laintiff  are 
correct ;  he  is  advised  that  the  said  allegation  is  immaterial 
but  if  material  he  calls  for  proof  thereof ;  he  denies  the  al¬ 
legation  that  he  insisted  upon  the  employment  of  the  de¬ 
fendant  Dante  but  alleges  that  Lee  Hutchins,  now  deceased, 
desired  the  designation  of  the  said  Dante  as  one  of  the 
three  trustees  of  the  estate  of  his  father  and  upon  objection 
by  the  plaintitY  Hutchins  to  the  appointment  of  Dante  as 
such  trustee  the  said  Lee  Hutchins  insisted  that  in  view  of 
Dante’s  complete  and  detailed  knowledge  of  the  said  prop¬ 
erty,  his  exi)erience  in  the  handling  and  management 
thereof  for  a  long  period  of  years,  and  the  value  that  the 

services  would  be  to  the  owners  thereof,  he  should 
(31  be  employed  by  the  Trustees  as  agent  therefor.  The 
said  Dante  was  employed  as  a  result  of  the  insistence 
of  said  Lee  Hutchins  by  all  of  the  Trustees  and  with  the 
consent  of  all  of  the  parties  in  interest. 

5.  Answering  paragraph  5  this  defendant  says  that  he 
admits  that  among  the  properties  of  said  Estate  there  were 
two  apartment  houses  known  as  the  Highlands  and  West¬ 
moreland;  he  denies  that  in  the  spring  of  1924,  during  nego¬ 
tiations  of  the  settlement  of  the  will  contest  referred  to  in 


the  bill,  there  were  pending  ])ropositions  for  the  sale  of 
said  a])artments,  but  on  the  contrary  avers  that  there  was 
being  considered  only  one  i)ro])osition  for  the  purchase  of 
said  apartment  house-,  namely,  that  which  had  been  sub¬ 
mitted  by  Harry  Wardman,  Thomas  Bones,  and  James  D. 
Hobbs,  and  which  is  hereinafter  referred  to.  Defendant 
admits  that  Rose  K.  Hutchins  insisted  as  one  of  the  con- 
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ditioiis  of  any  settlement  of  said  controversy  that  the  offer 
to  purchase  said  apartments  which  liad  been  submitted  by 
Wardman,  Bones  and  II()b])s  should  ])e  acce])ted  upon  the 
terms  thereof.  This  defendant  also  avers  that  all  of  the 
persons  havin.ii:  any  interest  in  said  property,  namely,  the 
plaintiff  Hutchins,  Mr.  Lee  TIutchins,  since  deceased,  Mrs. 
Mildred  Borers  Penn,  and  ^Irs.  Bose  K.  Hutchins,  actini*: 
for  themselves,  directed  the  acce])tance  of  the  off(‘r  of 
AVardman,  Bones  and  Ho))bs  and  the  sale  of  the  said  a]>art- 
ment  houses  upon  the  terms  of  said  Wai’dman.  The  sale 
of  said  a])artments  and  tlie  terms  of  said  sah‘  were  con¬ 
sidered  by  the  ])arties  in  interest,  and  their  decision  to  ac¬ 
cept  the  same  had  been  reached,  and  the  acceptance  of 
the  aforesaid  offer  had  been  dii-ected,  by  said  ])ai‘ties  in  in¬ 
terest,  before  the  a])pointment  of  any  trustee  or  trustees 
and  before  any  agreement  for  the  settlement  of  said  will 

controversv  had  been  executed  or  finallv  reacli(‘d  bv  said 

•  •  • 

parties.  This  defendant's  relations  to  the  sale  of  the  Hiirh- 
lands  and  Westmoreland  apartment-  did  not  arise  until 
after  his  client,  Lee  Hntchins,  acting*  for  himself  and  ^lil- 
dred  Boji:ers  (now  l^enn)  had  a])proved  the  offer  of  .March 
29, 1924,  and  this  defendant’s  course  thereafter  was  author¬ 
ized  and  approved  by  his  client,  Lee  Hutchcins,  who  was  at 
that  time  and  for  a  lon.i!:  time  had  been  the  r(‘j)resentative 
and  spokesman  of  his  niece,  Mrs.  Penn,  in  all  mattei's  con¬ 
nected  with  the  said  Estate  and  her  interest  therein. 
62  This  defendant  did  represent  ^Ir.  Lee  Hutchins 
and  ^Irs.  Mildred  B.  Penn  in  the  ne.«’otiations  for 
the  settlement  of  the  Stilson  Hutchins  will  contest  under 
like  direction. 


During  the  said  ne.2:otiations  this  defendant  was  in  prac¬ 
tical!  v  dailv  conferences  with  his  client,  Lee  Hutchins. 

Defendant  admits  the  execution  by  the  parties  in  interest 
of  an  a<>:reement  of  compromise  and  settlement  of  the  Stil¬ 
son  Hutchins  will  contest  and  savs  that  the  said  aiyreement 
was  executed  in  the  City  of  'Washin.u'ton,  District  of  (Colum¬ 
bia,  May  16,  1924,  by  ])laintiff  Hutchins,  by  Lee  Hutchins, 
and  Bose  K.  Hutchins;  it  was  executed  by  Mildi'ed  B.  Ihuin 
in  Boston,  Massachusetts,  May  17,  1924,  and  by  Abby 
Somerby  in  Atlantic  City  May  19,  1924.  For  the  terms  of 
said  compromise  and  settlement  this  defendant  refers  to 
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tlio  as  executed  by  the  i)arties,  a  co])y  of  wliicli 

is  annexed  to  plaintiff’s  bill  as  Kxliibit  A  thereto. 

Defendant  admits  that  his  desij^iiation  in  said  agreement 
as  one  of  the  trustees  tliereunder  was  made  upon  the  selec¬ 
tion  of  Lee  Hutchins  and  Mildred  R.  Penn  who  were  the 
owners  of  one-half  of  all  of  the  properties  comprising  the 
Estate  of  Stilson  Hutchins.  This  defendant  further  says 
that  he  was  agreed  upon  as  one  of  the  Trustees  on  or  about 
May  12,  1924,  prior  to  which  time  this  defendant’s  client, 
Lee  Hutchins,  acting  for  himself  and  for  ^Irs.  Penn,  had 
selected,  and  was  insisting  upon  the  designation  of,  William 
J.  Dante  as  one  of  the  three  trustees  of  said  estate.  This 
defendant’s  client  receded  from  his  position  of  insisting 
n])on  the  naming  of  said  Dante  as  one  of  said  trustees  be¬ 
cause  of  the  objection  of  the  ])laintiff  Hutchins  to  the  ap- 
])ointment  of  Dante  and  because  of  the  earnest  advice  given 
by  said  Dante  to  Lee  Hutchins  to  recede  from  his  position 
and  designate  some  one  other  than  said  Dante  as  one  of  the 
trustees  to  be  appointed  under  the  settlement  agreement 
then  under  negotiation;  this  defendant  further  avers  that 
the  said  Dante  took  this  ])osition  in  order  to  prevent  the 
failure  of  the  then  pending  efforts  to  compromise  the  said 
will  controversy,  which  efforts  the  said  Dante  had  per¬ 
sonally  caused  to  be  originated  and  which,  throughout  the 
negotiations,  he  had  been  helpful  in  furthering.  Defendant 
admits  the  execution  and  delivery  of  deeds  copies  of  which 
are  Exhibits  P  and  (’  to  ))lainliffs’  bill  and  the  as- 
sumption  by  this  defendant,  the  defendant  Gittings, 
and  plaintiff  Merillat,  of  their  duties  as  Trustees 
thereunder.  Defendant  denies  that  it  was  then  and  there¬ 


tofore  had  been  agreed  by  said  Trustees,  as  such,  that  they 
would  contract  to  sell  to  Wardman,  Bones  and  Hobbs  the 
Highlands  and  Westmoreland  apartment  houses,  and  avers, 
as  hereinbefore  stated,  that  the  ])laintiff  Hutchins,  ]\Irs. 
Mildred  R.  Penn,  Mrs.  R  ose  K.  Hutchins,  and  Mr.  Lee 
Hutchins  had  themselves,  without  the  intervention  of  or 
concurrence  of  the  Trustee  or  Trustees,  and  before  the  ap¬ 
pointment  or  qualification  of,  or  assumption  of  any  duties 
by,  said  Trustees,  determined  upon,  agreed  to,  and  directed 
the  sale  of  said  apartment  houses  to  Wardman,  Bones  and 
Hobbs.  Formal  contract  for  the  sale  of  said  a]iartment 
houses  entered  into  aftei*  the  appointment  of  said  Trustees 
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^vas  i‘xo(*uio(l  by  them  ^lay  24,  1924,  pursuant  to  tlie  afore¬ 
said  determination,  agreement  and  direction. 

This  defendant  denies  tlie  allegations  of  the  sixth  para- 
gra])h  of  ])la ini  ills’  hill  that  during  the  negotiations  for  the 
settlement  of  I  lie  Stilson  Hutchins  will  contest  the  jiarties 
in  interest,  including  the  ])rinci])als  and  the  attorneys 
re])resenting  and  acting  for  lh(‘m,  had  before  them  two 
pro])ositions  for  the  sale  of  the  Highlands  and  AVest- 
morelainl  a])artment  houses,  as  in  said  })aragraph  al¬ 
leged.  On  infoiTiiation  and  belief  this  defendant  avers 
that  some  lime  ])i‘ior  to  the  21st  day  of  March,  lt)24,  one 
Baskin  had,  thi'ongh  one  (Jardiner,  a  real  estate  bi’oker, 
submitted  an  offer  to  pui’chase  said  apailment  houses 
upon  terms  and  conditions  not  satisfactory  to  all  of 
the  parties  in  intei*est  in  said  Kstate,  and  that  tin*  said 
otfer  had  been  detinitely  and  tinally  rejected  on  Alarch  21, 
1924,  and  was  not  thereafter  renewed  and  was  not  the  sub¬ 
ject  of  any  consideration  during  the  subsequent  negotia¬ 
tions  for  the  settlement  of  the  said  will  contest.  This  de¬ 
fendant  moreover  represents  that  no  negotiations  for  the 
settlement  of  said  will  contest,  resulting  in  the  aforesaid 
settlement  agreement,  were  undertaken  or  inaugurated 
jirior  to  the  11th  day  of  A]u*il,  1924,  which  negotiations 
came  to  an  abrujit  end  that  day. 

This  defendant  avers  that  the  facts  as  regards  the  offer 
of  AVardman,  Bones  and  Hobbs  to  purchase  said  apart¬ 
ment  houses,  negotiations  for  that  sale  and  the  final  con¬ 
summation  tliei-eof,  W(‘re  as  follows: 

()4  On  March  29,  1924,  said  AVardman,  Bones  and 
Hobbs,  through  one  Zach  M.  Knott  and  AVardman 
Construction  Com])any,  a  corj)oi  ation,  submitted  to  AVilliam 
J.  Dante,  then  Trustee  of  the  Estate  of  Stilson  Hutchins 
under  a])pointnient  contained  in  deed  executed  by  the  said 
Stilson  Hutchins  and  under  decree  of  this  (Vmrt  entered  in 
E(piity  (’ause  Xo.  d0,188-,  an  oft'hr  co])y  of  which  is  a])- 
pended  hereto  marked  Exhibit  A  and  made  part  hereof. 
Upon  information  and  belief  this  defendant  avers  that 
prom[)tly  upon  receipt  of  said  otfer  the  said  Trustee,  Dante, 
submitted  the  same  to  all  of  the  parties  in  interest  in  the 
said  Estate  for  their  consideration;  that  said  Dante  was 
informed  by  Lee  Hutchins,  acting  for  himself  and  for  Alil- 
dred  R.  Penn,  and  by  Rose  Keeling  Hutchins,  that  the  said 
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offer  was  acceptable  to  tliem  and  that  they  desired  the  same 
accepted  and  the  said  apartment  houses  sold  pursuant  to 
the  terms  and  conditions  thereof;  that  said  Dante  was  at 
tirst  informed  by  plaintiff  Hutchins  that  the  said  otfer  was 
not  satisfactory  to  him,  tirst,  because  of  the  purchase  price 
therein  stipulated;  and,  second,  because  of  the  amount  of 
the  commission  therein  provided  for;  that  subsequently, 
and  on  or  about  April  2b,  1924,  the  plaintiff  Hutchins  in¬ 
formed  said  Dante  that  the  acceptance  of  said  otfer,  at  the 
price  and  upon  the  conditions  of  payment  therein  set  forth, 
would  be  satisfactory  and  was  authorized  by  him,  the  said 
plaint i If,  ])rovided  tlie  total  real  estate  broker’s  commission 
was  reduced  from  $2(),0()()  to  $2o,()()(),  and  on  said  date  the 
said  Trustee  Dante  conveyed  the  information  of  the  accept¬ 
ance,  under  the  authority  of  all  of  the  parties  mentioned,  of 
the  offer  of  Wardman,  Hones  and  Hobbs,  to  them,  through 
the  said  Hobbs,  ])rovided  the  amount  of  commission  to  be 
})aid  to  the  broker  was  tixed  at  a  total  of  $25,000;  the  said 
Dante,  as  said  trustee,  under  and  in  virtue  of  the  aforesaid 
deed  executed,  in  his  lifetime,  by  Stilson  Hutchins,  and 
under  and  in  virtue  of  the  decree  of  this  Court  in  the  afore¬ 
said  E(piity  cause  No.  30,188-,  on  said  26th  day  of  April, 
1924,  advised  said  Wardman,  Bones  and  Hobbs  that  upon 
the  resubmission  to  him  of  their  proposal  to  i)urchase  said 
a{)artment  houses,  with  the  aforesaid  change  in  the  amount 
of  the  commission,  he,  the  said  Dante,  would,  as  such  Trus¬ 
tee,  execute  agreement  of  acceptance  of  said  offer  and  would 
accept  deposit  to  bind  the  same. 

As  hereinbefore  stated,  prom])tly  ui)on  the  sub- 
65  mission  on  March  29,  1924,  of  the  aforesaid  offer  of 
Wardman,  Bones  and  Hobbs,  the  trustee  Dante  had 
been  informed  of  the  approval  of  the  acceptance  thereof  by 
three  of  the  four  parties  in  interest,  and  this  defendant 
avers  that  prior  to  the  11th  day  of  April,  1924,  and  prior 
to  any  negotiations  for  the  settlement  of  said  will  contest, 
the  defendant  Gittings,  as  attorney  for  the  defendant  Rose 
K.  Hutchins,  addressed  a  letter  to  this  defendant  as  attor¬ 
ney  for  Lee  Hutchins,  and  to  plaintiff  Merillat  as  attorney 
for  jjlaintiff  Hutchins,  suggesting  that  a  ])etition  io  be  filed 
in  this  Court  praying  that  the  said  Trustee  Dante  be  au¬ 
thorized  and  directed  to  accept  the  offer  of  Wardman,  Bones 
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—  ll<>])l»s  and  lo  sell  and  ronvoy  the  said  apai’tinent  lionses 
for  the  i)ri(‘e  and  upon  the  terms  in  that  offer  specilied. 

Til  is  defendant  again  avers  that  all  of  the  parties  in  in¬ 
terest,  before  the  settlement  of  said  will  controversv  and 
the  appointment  of  this  defendant,  the  defendant  Gittings, 
and  })laintiff  Merillat  as  Trustees,  had  determined  and 
agreed  to  ae(*e])t  the  said  Wardman,  Bones  and  Hobbs’ 
offer,  upon  the  terms  and  conditions  thereof,  and  with  the 
payment  of  the  commission  of  $36,000  as  therein  stipulated, 
and,  he  avers,  the  objection  of  the  plaintiff  Hutchins  there¬ 
tofore  expressed  to  the  acce])tance  of  said  offer  was  with¬ 
drawn  by  said  jilaintiff  when  the  defendant  Rose  K. 
Hutchins  insisted  upon  the  acceptance  of  said  otfer  as  a 
condition  precedent  to  the  making  of  any  settlement  agree¬ 
ment.  This  defendant  denies  that  ]daintitf  Hutchins  with¬ 
drew  his  objection  to  the  acceptance  of  the  said  offer  be¬ 
cause  of  anv  information  or  statements  made  bv  this  de- 
fendant  or  upon  the  advice  of  this  defendant;  this  defend¬ 
ant  at  no  time,  in  connection  with  this  or  any  other  matter, 
was  the  adviser  of  plaintiff  Hutchins,  or  offered  him  any 
advice. 

At  the  outset  of  negotiations,  for  the  settlement  of  the 
will  contest,  early  in  May,  Mrs.  Rose  K.  Hutchins,  through 
her  counsel,  Mr.  (Jittings,  submitted  to  the  plaintiff,  ^leril- 
lat,  then  counsel  for  the  plaintiff,  Hutchins,  and  to  the  de¬ 
fendant,  (’ohen,  then  counsel  for  Lee  Hutchins  and  Mildred 
R.  Penn,  a  ty])ewritten  memorandum,  containing  a  series  of 
propositions,  iu  iiaragrajihs  lettei’ed  from  A  to  (),  embody¬ 
ing  terms  of  the  proposed  settlement  of  the  will  contest  to 
which  she  would  agree,  and  u])on  which  she  insisted,  among 
which  ])ropositions,  ])aragra])h  lettered  H,  contains  the  fol¬ 
lowing  : 

“The  Highlands  and  Westmoreland  Sale  (Ward- 
66  man  Offer)  to  be  put  through  at  once  and  division  of 
proceeds  not  necessary  for  payment  of  debts  to  be 
made  upon  conclusion  of  compromise  agreement.’’ 

This  defendant  denies  the  allegation  that  he  assured  his 
co-trustees  that  he  was  satisfied  that  no  i)art  of  the  afore¬ 
said  commission  would  go  to  said  Dante  and  that  he,  said 
Cohen,  was  urging  the  acceptance  of  the  Wardman  otfer, 
instead  of  the  said  offer  submitted  bv  Gardiner  as  afore- 
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said,  because  tlie  second  trust  notes  bearing  the  endorse¬ 
ment  and  guarantee  of  said  Wardman,  Bones  and  Hobbs 
would  be  marketable  and  tliorougiil)^  secured,  while  the 
notes  made  under  said  other  offer  would  not  have  so  high 
a  rate,  and  says  that  the  said  allegation  is  absolutely  and 
entirely  false. 

This  defendant  avers  that  the  truth  is  that  he  at  no  time 
urged  acceptance  of  the  offer  prior  to  the  time  when  by  the 
act  of  the  owners  of  the  real  properties  themselves  it  was 
determined  that  the  Wardman-Bones-Hobbs  offer  should 
be  accepted;  he  further  avers  that  at  no  time  did  he  make 
any  statement  regarding  the  subject  of  Dante’s  participa¬ 
tion  or  non-participation  in  the  said  commission  and  that 
said  subject  was  never  mentioned  to  him  by  plaintiff  Meril- 
lat,  or  any  other  person,  or  discussed  by  him  with  said 
.Merillat  and  Gittings,  or  any  one;  this  defendant  says  that 
he  never  heard  the  question  of  Dante’s  participation  or  non¬ 
participation  in  said  commission  suggested  until  he  read 
it  in  the  aforesaid  false  allegations  of  paragraph  6  of  plain¬ 
tiffs’  bill  in  this  case. 

This  defendant  avers  that  he  at  no  time  urged  the  ac¬ 
ceptance  of  the  said  Wardman,  Bones  and  Hobbs’  offer 
except  insofar  as  he  stated  that  his  client,  Lee  Hutchins, 
was  desirous  that  said  offer  should  be  accepted,  that  posi¬ 
tion  of  said  Lee  Hutchins  being  maintained  from  the  time 
when  the  offer  was  first  submitted  until  its  acceptance  was 
finally  determined  upon  with  full  knowledge  of  all  of  the 
facts,  as  hereinafter  stated,  and  with  his  full  approval  of 
all  of  the  acts  of  this  defendant. 

This  defendant  admits  that  there  was  a  series  of  confer¬ 
ences  but  says  that  the  subject  matter  of  them  was  the  pro¬ 
posed  compromise  settlement  of  the  Stilson  Hutchins  will 
contest  and  not  the  acceptance  or  rejection  of  the  afore¬ 
said  Wardman,  Bones  and  Hobbs’  offer.  Neither  the  plain¬ 
tiff,  Merillat,  as  trustee,  or  otherwise,  nor  the  defendant 
Gittings,  trustee,  nor  the  defendant,  Cohen,  trustee, 
f)7  nor  the  defendant,  Dante,  had  anything  to  do  with 
the  terms  of  said  new  contract  of  sale  of  the  High¬ 
lands  and  Westmoreland,  and  there  were  no  negotiations 
by  them  or  any  one  of  them,  with  respect  thereto,  with 
either  Wardman,  Bones  or  Hobbs.  The  terms  of  said  con- 
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tract  originated  with  said  Wardman,  Bones  and  Hobbs  and 
were  fixed,  embodied  in,  and  controlled  by  the  offer  of  said 
Wardman,  Bones  and  Hobbs  of  March  29th,  1924,  without 
any  communication  from  or  to  said  ^lerillat,  Gittings  or 
Cohen,  or  any  one  of  them,  and  submitted  by  Knott  through 
Dante,  to  the  parties  in  interest,  and  accepted  by  Rose 
Keeling  Hutchins,  acting  for  herself,  by  Lee  Hutchins,  act¬ 
ing  for  himself,  and  for  Mildred  Rogers  Penn,  prior  to 
April  11,  1924,  and  consented  to  by  the  plaintiff,  Walter  S. 
Hutchins,  acting  for  himself,  prior  to  ^lay  12,  1924.  De¬ 
fendant  admits  that  subsecpieiit  to  the  execution  of  the  set¬ 
tlement  agreement  the  Trustees  appointed  thereunder  en¬ 
tered  into  and  executed  the  contract  for  the  sale  of  the 
Highlands  and  Westmoreland  apartment  houses,  a  copy  of 
which  is  appended  to  plaintiffs’  bill  as  Kxhibit  D  thereto, 
but  he  says  that  this  action  was  taken  pursuant  to  the  ex¬ 
press  direction  of  Messrs.  Walter  and  Lee  Hutchins,  ^Irs. 
Rose  K.  Hutchins  and  ^Irs.  Mildred  R.  Penn,  given  prior 
to  the  assumption  by  this  defendant  and  said  Merillat  and 
Gittings  of  their  duties  as  Trustees  under  said  settlement 


agreement. 

The  preparation  of  the  documents  comprising  the  settle¬ 
ment  of  the  will  contest  was  not  completed  until  ^lay  12, 
1924,  and  the  documents  were  then  taken  up  and  discussed, 
item  by  item,  by  the  counsel  for  the  parties  in  interest  and 
Walter  S.  Hutchins,  in  })erson.  During  this  consideration, 
it  was  noted  that  the  Wardman  offer  of  starch  29th,  could 
not  be  carried  through  to  completion,  before  the  agree¬ 
ments  and  deed  for  settlement  of  the  will  controversv  had 
been  executed,  because  their  execution  had  to  be  hastened, 
due  to  the  fact  that  Mrs.  Rose  K.  Hutchins  was  to  sail  for 


Europe  on  ^lay  22,  1924.  For  that  reason,  the  contract 
of  sale,  in  pursuance  of  the  Wardman  offer  of  March  29, 
1924,  would  have  to  be  executed  by  the  new  trustees,  to  be 
appointed  under  the  deed  of  settlement  of  the  will  contest, 
instead  of  by  Dante,  the  then  trustee,  holding  legal  title 
to  the  same.  Said  contract  was  thereu]mn  prepared  in 
the  name  of  the  said  three  trustees  and  Wardman,  Bones 
and  Hobbs. 


7.  Answering  paragraph  7,  this  defendant  admits  the 
truth  of  the  allegation  therein  contained  relating  to  the 
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sale  of  said  apartment  houses;  the  coiiveyaiico 
68  thereof ;  the  receipt  and  distribution  of  the  proceeds 
of  said  sale;  the  rendition  of  services  by  a  clerk  in 
his  office  as  secretary  to  the  Trustees,  she  being  chosen 
bv  the  unanimous  action  of  the  Trustees,  which  has  never 
been  revoked  or  questioned;  the  making  of  checks  for  the 
payment  of  the  agreed  real  estate  broker’s  commission, 
and  the  leaving  of  said  checks  with  this  defendant  for  de¬ 
livery,  this  defendant’s  office  having  throughout  the  en¬ 
tire  period  of  said  trusteeship  been  used  as  the  office  of 
said  Trustees  and  the  business  of  the  said  Estate  having 
been  conducted  therein. 

Answering  the  remaining  allegation  of  the  seventh  para¬ 
graph  of  the  plaintiffs’  bill,  this  defendant  denies  that  at 
or  prior  to  the  signing  of  the  said  commission  checks  he 
informed  Gittings  and  ]\rerillat  that  Zach  Knott  was 
employed  by  Tyler  &  Rutherford,  real  estate  company,  and 
would  have  to  divide  his  commission  of  $18,000  with  said 
company,  and  avers  that  at  that  time  he  had  no  knowledge 
that  the  said  Knott  was  under  obligation  to  divide  his  com¬ 
mission  with  said  company,  and  further  avers  that  there 
had  been  no  conversation,  or  occasion  for  conversation,  on 
that  subject  among  this  defendant  and  said  Gittings  and 

Merillat.  Tt  is  true  that  this  defendant  did  not  at  anv 

• 

time  state  that  he  or  Dante  would  receive  or  claim  anv  inter- 
est  in  the  said  commission  for  the  reason  that  no  such  sub¬ 
ject  was  ever  discussed,  and  the  further  reason  that  this 
defendant  never  claimed  or  intended  to  claim  anv  interest 
in  the  said  commission,  and  he  has  no  knowledge  of  any 
claim  to  any  part  thereof  by  said  Dante,  he  never  heard 
any  such  thing  suggested,  and  on  information  and  belief 

now  savs  that  the  said  Dante  never  at  anv  time  claimed 

•  • 

any  interest  in  or  ])art  of  said  commission  and  never  re¬ 
ceived  any  part  thereof,  or  entertained  any  idea  of  receiv¬ 
ing  any  ])art  thereof.  This  defendant  denies  the  allegation 
that  through  all  of  the  proceedings  he  led  Gittings  and 
Merillat  into  any  belief  as  regards  the  use  and  benefit  to 
which  the  entire  commission,  or  any  part  of  a  commission, 
would  go,  and  he  says  that  the  fact  is  that  he  nev(‘r  did, 
and  never  had  any  occasion  to,  make  any  statement  or  rep¬ 
resentation  of  any  kind  to  Gittings  and  ^lerillat,  or  either 
of  them,  on  that  subject.  This  defendant  avers  that  said 
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allegation  of  the  bill  is  absolutely  false.  This  defendant, 
answering  these  insinuations,  in  the  absence  of  allegation, 
that  defendants  (.’ohen  and  Dante  had  a  claim  to  a 
69  share  in  said  commission,  denies  the  same. 

8.  This  defendant  denies  all  of  the  allegations  of 
the  eighth  paragraph  of  plaintiffs’  bill  and  avers  that  the 
truth  respecting  the  facts  misrepresented  therein  is  as  fol¬ 
lows  : 

On  the  28th  day  of  April,  1924,  one  Zach  M.  Knott  called 
at  the  office  of  this  defendant,  to  consult  him  and  enlist  his 


aid;  this  defendant  then  and  for  a  long  time  ])rior  thereto 
having  been,  and  ever  since  being,  an  attorney  at  law  en¬ 
gaged  in  the  practice  of  his  profession  in  the  ( -ity  of  Wash¬ 
ington;  said  Knott  was  accompanied  by  the  defendant  l)au1(‘ 
who  stated  that  as  said  Knott  was  not  well  ac(iuainted  with 
this  defendant,  he,  the  said  Knott,  had  iTMiuested  Dante  to 
accompany  him  to  defendant’s  office  and  recommend  him,  to 
said  Knott,  to  defendant;  the  said  Knott  informed  this  de¬ 
fendant,  in  substance,  that  he  had  been  instrumental  in 
procuring  the  aforesaid  offer  foi*  the  purchase  of  the  High¬ 
lands  and  Westmoreland  apartment  houses  from  Wardman, 
Bones  and  Hobbs,  and  that  if  said  olTer  were  accepted  he 
would  receive  a  large  commission;  that  the  opposition  of 
the  plaintitT  Hutchins  to  paying  the  customary  real  estate 
broker’s  commission  in  this  transaction  had  alone  thus  far 


prevented  the  acceptance  of  that  offer;  that  on  or  about 
April  26,  1924,  the  preceding  Saturday,  Tyler  &  Ruther¬ 
ford  had  learned  from  Dante  that  plaintiff  Hutchins  would 
agree  to  the  acceptance  of  the  aforesaid  offer  provided  the 
real  estate  commission  to  be  paid  was  reduced  from  the 
customary  3  per  cent  of  the  purchase  price,  which  amounted 
to  $36,000,  to  a  flat  figure  of  $25,000;  that  ^Ir.  Charles  G. 
Warden,  of  the  office  of  said  Tyler  &  Rutherford,  without 
consultation  with  or  the  knowledge  of  said  Knott,  had  writ¬ 
ten  a  letter  to  the  said  Wardman,  on  Saturday,  April  26, 
1924,  in  substance  advising  Wardman  that  if  the  |)roposed 
sale  was  consummated  the  office  of  Tvler  &  Rutherford 
would  insist  upon  receiving  $18,000  as  its  share  of  the  com¬ 
mission  even  though  the  total  commission  paid  should  be 
only  $25,000;  that  upon  learning  of  the  writing  of  the  afore¬ 
said  letter  the  said  Knott  became  greatly  distressed  thereat 
and,  fearing  the  loss  of  the  commission  which  he  had  ex- 
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l)ecled  to  earn  on  this  transaction,  he  had  personally  gone 
to  the  oHice  of  said  Wardman  on  the  morning  of  Monday, 
April  28,  1924,  for  the  purpose  of  withdrawing  the  afore¬ 
said  letter  before  the  same  had  been  received  by 
70  Wardman;  that,  however,  upon  his  arrival  at  Ward- 
man’s  othce  he  found  that  Mr.  AVardman  had  per- 
sonallv  received  and  read  Mr.  Warden’s  letter  and  was 
incensed  thereby  and  that  lie,  Wardman,  in  substance  de¬ 
clared  the  transaction  at  an  end  and  informed  Knott  that 


he  did  not  care  to  be  further  bothered  therewith;  the  said 
Knott  further  informed  this  defendant  that  the  said  Ward- 


man  was  obviously  very  angry  and  he,  Knott,  greatly  feared 
that  the  deal  was  at  an  end  to  his  consequent  heavy  loss; 
he  stated  that  he  had  consulted  Mr.  Dante,  who  was  his  very 
intimate  friend  and  in  whose  home  he  resided,  and  upon 
Dante’s  advice  had  come  to  this  defendant’s  office  to  enlist 


his  aid  in  endeavoring  to  prevail  upon  the  said  'Wardman 
to  change  his  attitude,  reconsider  the  matter,  and  stand  by 


his  offer.  This  defendant  informed  said  Knott  that  before 


he  could  undertake  to  act  for  or  re|)resent  him  in  the  mat¬ 
ter  he  felt  it  necessary  to  consult  his  client,  Mr.  Lee 
Hutchins,  for  whom  ho  had  been  counsel  in  all  matters  con¬ 
nected  with  the  Stilson  Hutchins  Hstate;  this  defendant 


stated,  however,  what  he  now  avers  to  be  the  fact,  that  Mr. 
Hutchins  had  not  asked  this  defendant’s  advice  as  regards 
the  acceptance  or  rejection  of  the  Wardman-Bones-Hobbs 
offer  nor  was  this  defendant  rendering  anv  service  to  Mr. 
Hutchins  oi’  to  any  one  else  in  connection  with  that  particu¬ 
lar  matter.  At  the  earnest  insistence  of  Knott,  and  before 
seeing  Mr.  Lee  Hutchins,  this  defendant  on  April  28,  1924, 

called  at  the  office  of  ^Ir.  Harrv  Wardman  and  learned  from 

• 

Mr.  Wardman  that  his  attitude  in  res])ect  to  the  Highlands- 
Westmoreland  transaction  was  as  it  had  been  represented 
to  this  defendant  by  Knott ;  this  defendant  urged  Mr.  Ward- 
man  to  hold  the  matter  ojien  and  not  definiteh"  and  finally 
to  consider  his  offer  as  rejected,  or  withdraw  the  same, 
advising  Mr.  Wardman  that  Knott  had  taken  no  part  in, 
and  had  no  knowledge  of,  the  writing  of  the  aforesaid  War¬ 
den  letter,  and  that,  as  Wardman  well  knew,  the  commission 
which  Knott  anticipated  making  was  a  matter  of  very  sub¬ 
stantial  im])ortance  to  Knott.  On  the  evening  of  April  28, 
1924,  this  defendant  called  u])on  Mr.  Lee  Hutchins  and  in- 


54 


MYER  COUEN,  TR.,  VS.  W.  S.  HUTCHINS  ET  AL. 


formed  him  of  the  matters  hereinbefore  in  this  paragraph 
set  forth  and  he  was  told  by  Mr.  Lee  Hutchins  that  it  was 
entirely  agreeable  to  him  that  this  defendant  should  act  for 
Knott  and  do  all  that  he  could  to  have  the  Wardman  offer 


reinstated;  the  said  Lee  Hutchins  agreed  with  this  defend¬ 
ant  that  there  was  no  adverse  interest  between  his  position 
and  the  position  of  Knott  in  the  said  transaction,  that 
71  on  the  contrary  he,  Lee  Hutchins,  desired  that  the 
offer  should  be  accepted  and  was,  and  had  from  the 
beginning  been,  entirely  willing  that  the  regular  and  cus¬ 
tomary  real  estate  commission  should  be  paid;  Lee  Hutcliins 
in  the  said  conversation  not  only  expressed  his  willingness 
that  this  defendant  should  accept  said  employment  from  the 
said  Knott,  but  expressed  his  hope  that  the  Wardman  offer 
would  be  ultimately  accepted  to  the  end,  among  other  things, 
that  this  defendant  would  thereby  receive  a  fee  for  the  serv¬ 
ices  rendered  and  to  be  rendered  by  him  to  said  Knott. 

On  April  29, 1924,  the  said  Knott  called  on  this  defendant 
again  and  was  informed  that  Lee  Hutchins  had  consented 
to  this  defendant’s  representing  Knott  in  the  matter;  there¬ 
after  and  until  it  was  determined  by  the  parties  in  interest, 
as  hereinbefore  averred,  to  accept  the  Wardman  offer  as 
originally  made,  the  said  Knott  frequently,  and  almost  daily, 
called  on  this  defendant,  seeking  information  as  regards 
the  progress  being  made  in  the  matter  and  urging  this  de¬ 
fendant  to  use  Iiis  best  efforts  on  his,  the  said  Knott’s  be¬ 
half. 

While,  as  hereinbefore  stated,  this  defendant  was  acting 
in  connection  with  the  Hutchins  hastate  only  for  Lee  Hutch¬ 
ins  and  Mildred  R.  Penn,  the  former  of  whom  was  in  all 
matters  the  representative  of  the  latter,  and  while  this  de¬ 
fendant  had  the  consent  and  full  approval  of  his  client,  and 
was  not  at  the  time  acting  as  a  trustee,  nevertheless  this  de¬ 
fendant  also  avers  that  he  at  no  time  recommended,  much 
less  urged,  upon  the  parties  in  interest  in  the  Hutchins  Es¬ 
tate  the  acceptance  of  the  Wardman  offer,  first,  because  his 
own  clients  were  willing,  desirous  and  anxious  to  accept  the 
same;  second,  because  Mrs.  Rose  K.  Hutchins  had  made  any 
settlement  of  the  aforesaid  will  contest  depend  upon  the  ac¬ 
ceptance  of  the  same;  and,  third,  because  this  left  as  the 
only  person  objecting  to  the  transaction,  or  raising  any 
question  respecting  it,  the  plaintiff  Hutchins,  who  at  no  time 
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sought  this  defendant’s  advice  and  to  whom  this  defendant 
at  no  time  gave  or  proffered  any  advice,  and  who  at  the 
time  was  represented  by  the  plaintiff,  Merillat. 

Tliis  defendant,  April  29,  1924,  and  prior  to  the  execution 
of  the  agreement  of  settlement  under  which  he  was  ap¬ 
pointed  trustee,  and  prior  to  his  designation  or  nomination 
to  be  one  of  the  trustees  under  said  agreement,  or  to  any 
knowledge  that  he  would  be  so  named,  again  took  up 
72  with  the  said  Harry  Wardman  the  subject  matter  of 
the  Higlilands-Westmoreland  transaction  and  again 
urged  a  reconsideration  of  his  position  and  a  resubmission 
of  his  offer,  and  after  several  conferences,  was  finally  in¬ 
formed  by  said  Wardman  that  he  and  his  associates  would 
enter  into  a  contract  for  the  purchase  of  the  Highlands 
and  Westmoreland  apartments,  on  terms  substantially  as  set 
forth  in  the  aforesaid  i\Iarch  29,  1924,  offer,  and  upon  the 
basis  of  the  j)ayment  of  a  commission  of  $86,000,  provided, 
but  only  i)rovided,  this  defendant  could  bring  to  him,  the 
said  Wardman,  a  contract  of  purchase  and  sale  with  his, 
this  defendant’s,  assurance  that  the  transaction  would  be 
consummated  without  further  trouble  or  objections. 

After  the  consummation  of  the  sale  of  said  apartment 
houses,  and  on  the  15th  day  of  August,  check  in  the  sum 
of  $18,000  to  the  order  of  said  Knott,  representing  one-half 
of  the  commission,  to  be  paid  to  him,  was  drawn  and  signed 
by  the  trustees,  who  at  that  time,  and  since  late  in  the  pre¬ 
vious  May,  had  been  acting  as  such,  and  who  had  carried  on 
the  details  of  consummating  the  transaction  which  had  orig¬ 
inally  been  presented  to  the  four  owners  of  the  Hutchins 
Estate  properties  and  been  by  them  accepted;  the  details  of 
the  matters  referred  to  in  the  first  paragraph  of  paragraph 
7  of  i)laiiitiffs’  bill  had  recpiired  all  of  the  day  of  August  15, 
1924. 

On  the  morning  of  August  16,  1924,  the  said  Knott  called 
at  defendant’s  office  and  was  advised  by  this  defendant  that 
he  had  in  his  possession  check  to  the  order  of  the  said  Knott 
for  $18,01)0  and  was  further  told  that  the  time  had  now  ar¬ 
rived  to  agree  upon  the  fee  to  be  paid  by  him  to  this  de¬ 
fendant  for  the  services  which  at  his  request  had  been  ren¬ 
dered  for  him.  The  said  Knott  asked  this  defendant  the 
amount  of  his  fee  and  was  informed  that  this  defendant 
suggested  the  sum  of  twenty-seven  hundred  dollars  ($2700) 
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as  proper  compensation;  thereupon  the  said  Knott  stated 
that  the  sum  of  $18,000  which  he  would  receive  was  to  be 
divided  equally  with  Tyler  &  Rutherford  and  stated  his  de¬ 
sire  to  consult  with  the  said  company  to  obtain  their  con¬ 
sent  to  share  equally  in  the  payment  of  this  defendant’s  fee, 
stating  that  otherwise  he  might  be  placed  in  the  position 
of  paying  the  entire  fee  out  of  his  half  of  the  $18,000.  The 
said  Knott  suggested  that  in  the  meantime  this  defendant 
keep  in  his  possession  the  aforesaid  check  for  the  com¬ 


mission. 

To  During  part  of  the  summer  of  1024  Lee  Hutchins 
was  in  Europe;  he  returned  to  Washington  August 
15,  1024,  and  on  the  16th  of  that  month  this  defendant  saw 
him  and  advised  him  of  the  closing  of  the  Highlands- West¬ 
moreland  transaction  and  of  the  amount  of  defendant’s  fee 
for  services  rendered  Knott  and  was  informed  by  said 
Hutchins  that  he  considered  the  fee  asked  well  earned  and 
reasonable. 

On  August  18,  1024,  Mr.  R.  Bruce  Warden,  Secretary- 
Treasurer  of  said  Tyler  &  Rutherford,  called  at  this  de¬ 
fendant’s  office  and  informed  defendant  that  Tyler  &  Ruth¬ 
erford  had  not  been  informed  bv  Knott  that  the  latter  had 
employed  defendant  in  the  Highlands- Westmoreland  matter 
until  the  afternoon  of  Saturday,  August  16,  1024,  and  re¬ 
quested  of  defendant  a  statement  respecting  the  matter 
and  was  informed  in  substance  of  the  facts  as  hereinbefore 
set  out.  On  the  next  day,  August  10,  1024,  the  said  Knott 
called  at  this  defendant’s  office,  received  the  aforesaid  check 
for  $18,000  and  stated  to  defendant,  in  substance,  that  he 
felt  that  Tyler  &  Rutherford  should  pay  one-half  of  the 
fee  for  defendant’s  services,  as  they  were  benetited  thereby, 
and  asked  him  if  it  would  be  satisfactory  for  him,  Knott, 
to  pay  defendant  the  sum  of  $1,350  to  the  end  that  there¬ 
after  the  remainder  of  this  defendant’s  fee  might  be  paid 
by  Tyler  &  Rutherford;  saying,  again,  that  he  feared  that  if 
he  paid  the  entire  amount  they  would  let  the  matter  re¬ 
main  in  that  condition  and  not  share  the  expense  of  de¬ 
fendant’s  services  with  him.  This  defendant  informed  said 
Knott  that  the  suggestion  was  entirely  satisfactory  to  him 
and  on  said  date  Knott  gave  him  his  personal  check  to  the 
order  of  defendant  in  the  sum  of  $1,350.  Thereafter,  Au¬ 
gust  22,  1924,  this  defendant  left  Washington  to  spend  his 
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Slimmer  vaealioii  in  Maine,  aiid  while  there  was  informed 
hy  a  letter  from  Dante  that  as  he,  Dante,  had  upon  some 
previous  oeeasion  suii;L;(‘stiHl  tin*  sum  of  $2,()0()  in  payment 
(d*  defendant's  fee,  h(‘,  Warden,  was  desirous  of  settlini!: 
the  fee  upon  that  basis;  that  Dante,  feelini*-  sure  that  this 
defendant  would  ai*]*(‘e  to  anv  arrani*ement  he  could  make 
in  the  jiremises,  su<»i»ested  the  jiayment  of  the  difference 
between  the  j}^l,or)()  which  had  been  paid,  as  aforesaid,  and 
the  Slim  of  statini;-  that  he,  Dante,  would  recommend 

to  defendant  a  reduction  of  his  fee  to  the  latter  amount; 
that  tliermipon  Tyler  ik  Kutherford  had  sent  to  Dante,  for 
t i-aiismission  to  this  defendant,  that  company's  check 
74  to  order  of  this  defendant  in  the  sum  of  $()50  to¬ 
ilet  her  with  a  letter  addressed  to  defendant  reading’ 
as  follows: 

“We  are  handing  you  herewith  our  check  for  ^(JbO  in 
settlement  of  your  fee  in  the  Highlands  Westmoreland  sale, 
the  sum  of  having  been  paid  you  by  Mr.  Knott,  mak¬ 

ing  an  aggregate  of  $*J,()()()  which  sum  we  trust  will  be  ac- 
(*eptabh‘  to  yon  as  your  full  fi*e  in  the  matter" 

This  defendant  acknowledged  the  receipt  of  the  afore¬ 
said  payment,  advising  of  his  approval  of  the  settlement 
of  his  fei‘  as  made  by  Dante,  subject  to  his,  defendant's,  a])- 
])roval.  In  this  connection  the  said  Dante  was  acting  as 
this  defendant’s  friend,  as  well  as  the  friend  of  the  said 
Knott,  and  Dante  had  no  other  connection  with  or  interest 
in  this  matter. 

h.  This  defendant  is  not  informi'd  as  to  what  statements 
or  repr(*sentation  plaintiff  Merillat  made  to  the  plaintiff 
JIutchiiis  or  to  the  defendant  rxittings,  but  he  avers  that  the 
first  communication  on  the  subject  of  this  defendant’s  trans¬ 
action  with  the  said  Knott  which  he  received  from  ])laiii- 
tiff  Merillat  was  in  the  shape  of  a  telegram  dated  July  17), 
11)127),  which  said  plaintiff  addressed  to  this  defendant  at 
Atlantic  (hty,  Xew  Jersey,  reading  as  follows: 

“Knott  states  you  and  Dante  held  up  his  commission 
check  on  Highlands  AVestmoreland  sale  and  demanded  and 
received  $12,000  of  that  commission.  Did  you  and  Dante 
receive  such  or  anv  other  sum.  T  demand  immediate  satis- 
factorv  written  explanation. 

CHAKLE8  11.  MEKILLAT’’; 
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to  which  this  defendant  imnu‘diat^‘ly  rei)lied  l)y  telegraph 
as  follows: 

‘‘Atlantic  Citv,  Jnlv  15,  1925. 

C.  H.  Merillat, 

Maryland  Bldg., 

Washington,  D.  C.: 

Unless  you  refrain  from  sending  me  insolent  and  libelous 
telegrams  you  will  get  into  trouble.  Statements  and  in¬ 
sinuations  in  telegram  false.  I  refer  von  to  mv  attorney 
Wm.  G.  Johnson  who  knows  all  facts. 

MV  UR  (H)IIEX.” 

Thereafter  there  followed  tlie  following  coi*res])()ndence, 
the  letters  written  bv  William  G.  Johnson  being  written  at 
the  request  of  this  defendant  and  on  his  behalf : 

“July  K),  1925. 

!Mr.  Myer  Cohen, 

Ritz-Carlton  Hotel, 

Atlantic  C^ity,  N.  J. 

Dear  Sir: 

Your  telegram  of  tin*  15th  inst.  received.  I  shall 
75  proceed  in  accordance  with  the  facts  as  I  develop 
them  and  mv  dutv  in  Ibe  premises  unmoved  bv  von 
or  anv  of  vour  suggestions.  Von  are  with  me  and  Mr. 
(fittings  trustees  of  the  Hutchins  Hstate  and  as  my  co-trus- 

tee  1  am  entitled  to  have  from  von  direct  and  in  writing 

•  *  ^ 

the  facts. 

I,  therefore,  recpiest  of  you  an  immediate  answ(U'  to  tin* 
following  interrogatories : 

1.  Did  you  or  Mr.  Dante,  either  or  both,  receive  any  jiarl 
of  the  commission  ])aid  by  check  to  Zach  Knott  for  the  sale 
of  the  Highlands  and  AVestmoreland  to  Harry  Wardman 
and  associates? 

2.  If  so,  how  mucb  did  von  or  Dante  or  either  of  von  re- 
ceive  of  such  commission  .’ 

‘I.  If  you  did  receive  any  part  of  such  commission  did  you 
divide  anv  of  it  with  William  J.  Dante? 

4.  If  you  or  Dante  did  receive  any  ])art  of  said  commis¬ 
sion  what  was  the  consideration  for  and  the  reason  for  the 
payment  of  such  part  of  the  commission  to  you  or  to  ^Ir. 
Dante  ? 
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Jt  is  your  duly  to  iiiaki'  a  full  and  (‘omploto  slateiiieiil  in 
the  matter,  charges  having  been  made  that  you  did  receive 
])art  of  this  commission  and  1  call  on  you  to  make  answer 
ill  writing.  If  there  is  aiivthing  von  desire  to  add  to  an- 
swers  to  the  (piestions  propounded,  1  should  he  glad  to  hear 

from  vou. 

* 

If  vou  do  not  make  full  disclosure,  I  must  assume  the 
entire  truth  of  the  statements  made  me  and  act  accordingly. 

Yours  verv  trulv, 

%  • 


(\  II.  MKKILLAT.” 


“Washington,  I).  (\,  July  18,  1925. 


Cliarles  11.  Merillat,  Escp, 
Maryland  Building, 
Washington,  D.  C. 

Dear  Sir: 


Mr.  Myer  (kihen  has  sent  me  a  telegram  to  him  dated 
July  15,  1925,  purjiorting  to  have  been  sent  by  you;  also 
cojiy  of  his  telegraphic  re])ly  to  you,  which  telegrams  read 
as  follows: 


7()  ‘W^ashington,  D.  Ck,  July  15,  1925. 

‘  Meyer  Cohen, 

Hitz  Carlton  Hotel, 

Atlantic  City,  X.  J.: 

Miiott  states  you  and  Dante  held  up  his  commission  check 
on  Highlands  Westmoreland  sale  and  demanded  and  re¬ 
ceived  two  thousand  dollars  of  that  commission.  Did  vou 
or  Dante  receive  such  or  aiiv  other  sum.  I  demand  im- 
mediate  satisfactorv  written  exjilanation. 

CHAKLES  H.  MEKILLAT.' 


‘Atlantic  City,  July  15,  1925. 


‘C.  H.  Merillat, 

Maryland  Bldg., 

Washington,  1).  C. : 


Cnless  vou  refrain  fi’om  sending  me  insolent  and  libelous 
telegrams  you  will  get  into  trouble.  Statements  and  in¬ 
sinuations  in  telegram  false.  I  refer  vou  to  mv  attorney 
AVm.  (J.  Johnson  who  knows  all  facts. 

MYER  COHEN.  ^ 
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lie  has  also  sent  me  your  letter  lo  him  dated  July  16,  1925, 
and  has  authorized  me  to  represent  him  holli  in  his  personal 
capacity  and  as  trustee  under  the  deed  from  Kose  Keeling 
Hutchins,  et  ah,  dated  Hay  1(5,  1924. 

Your  telegram  did  not  disclose  in  what  cai)acity  you  as¬ 
sumed  to  ‘demand  immediate  satisfactory  written  explana¬ 
tion,’  though  it  indicates  that  you  were  acting  in  l)ehalf 
of  Mr.  Z.  M.  Knott. 

In  your  letter  of  the  16th  instant,  you  still  fail  to  disclose 
in  whose  behalf  you  are  assuming  to  act,  hut  intimate  that 
you  consider  that  your  position  as  co-trustee  with  Mr. 
Cohen,  in  the  above  mentioned  deed  entitles  vou  to  have 
from  Mr.  C’ohen,  direct  and  in  writing,  answers  to  a  series 
of  questions  which  you  present  in  your  letter. 

I  find  nothing  in  the  deed  which  confers  any  such  in- 
(luisitorial  powers  or  rights  upon  you  and  deny  that  there 
is  anything  in  the  general  law  of  trusteeshi])  which  justi¬ 
fies  anv  such  demands. 

Mr.  Cohen  might,  with  much  more  propriety,  ‘demand’ 
to  be  informed  what,  if  any,  pecuniary  advantage  you  I'e- 
ceived  or  sought  to  receive  by  your  elforts  to  sell  the  Le 
Droit  Building  for  over  $12,000  less  than  could  be  gotten 
for  it,  in  order  to  favor  a  f)articular  broker  and  purchaser 
at  the  expense  of  the  trust  estate,  or  how  much,  if  any, 
pecuniary  advantage  you  derived  from  insisting  that  no 
one  but  Bernstein  l)e  permitted  to  purchase  the  Hutchins 
Building. 

Mr.  Cohen  has  already  informed  you  that  the  insulting 
insinuations  in  your  telegram  were  false,  and  no  further 

reference  to  them  is  necessarv. 

• 

Moreover,  it  a])pears  to  me  that  the  (luestions  pro])ounded 
in  your  letter  are  not  asked  in  good  faith,  but  are  merely 
asked  as  a  vehicle  for  conveying  insulting  insinuations. 
You  told  me,  by  telephone,  when  I  told  you  the  insinuations 
were  untrue  and  recommended  care  on  your  ])art  in  assert¬ 
ing  them,  that  you  had  the  proofs  on  the  subject.  If  you 
have  such  proofs,  why  these  interrogatories? 


Verv  trulv, 


W.  G.  JOHNSON.” 
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“July  20,  1925. 

Air.  William  (i.  Johnson, 

The  Feiidall  Building, 

Washington,  D.  C. 

77  Dear  Sir: 

Your  letter  of  the  18th  inst.  received.  I  have  demanded, 
as  a  trustee  and  not  in  behalf  of  Air.  Z.  AL  Knott,  of  Air. 
Cohen  a  statement  as  to  whether  or  not  he  did  or  did  not 
receive  a  part  of  the  commission  paid  in  tlie  Highlands- 
Westnioreland  sale.  It  is  evident  your  letter  is  designed 
studiedly  to  evade  and  avoid  an  answer  to  my  question  as 
to  whether  Air.  (^ohen  did  receive  part  of  this  commission. 

With  respect  to  the  matter  of  the  Le  Droit  Building,  you 
know  very  well  and  I  now  state  to  you  that  I  had  no  ad¬ 
vantage,  pecuniary  or  otherwise,  whatsoever  to  be  derived 
from  either  the  Le  Droit  Building  sale  or  the  Hutchins 
Building  sale.  In  each  instance,  I  acted  because  good  faith, 
square  dealing  demanded  the  action  taken,  and  you  so 
know. 

You  im])ly  in  your  letter  that  Air.  Cohen  did  not  receive 
anv  commissions  but  vou  are  careful  not  to  so  state.  I 
again  demand  a  direct  answer  to  the  direct  question  as  to 
whether  or  not  Air.  Cohen  did  or  did  not  receive  part  of 
the  commission,  check  for  which  was  drawn  to  the  order  of 
Zach  Knott. 

Yours  trulv, 

CHAS.  H.  AIERILLAT.’^ 

“Washington,  D.  C.,  August  3,  1925. 

Charles  H.  Alerillat,  Esq., 

Alaryland  Building, 

Washington,  D.  C. 

Dear  Sir  : 

Your  letter  of  July  20th  came  duly  to  hand,  but  as  I 
learned  that  you  had  left  the  city,  T  deferred  replying  until 

T  ascerlainod  that  von  had  returned. 

« 

1.  A"ou  are  entirelv  in  error  in  vour  statement  that  mv 
letter  of  July  18th  ‘is  designed  studiedly  to  evade  and  avoid 
an  answer  to  my  (your)  question  as  to  whether  Air.  Cohen 
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did  receive  part  of  this  commission.’  ^ly  letter  was  framed 
upon  the  assumption  that  you  understood  the  meaning  of 
ordinary  Englisli  words.  It  (pioted,  in  i)recise  words,  your 
telegram  to  Mr.  Cohen,  saying  that  Knott  stated  that  Mr. 
Cohen  ‘demanded  and  received  two  thousand  dollars  of 
that  commission’  (in  Highlands-Westmoreland  sale)  and 
also  quoted,  in  i)recise  words,  Mr.  (’ohen’s  telegraphic 
reply,  saying  ‘Statements  and  insinuations  in  telegram 
false.' 

I  consider  this  as  direct  a  denial  of  the  charge  that  Mr. 
Cohen  had  demanded  and  received  })art  of  that  commis¬ 
sion,  as  could  be  asked  by  any  reasonable  person. 

You  chose  not  to  accept  this  as  an  answer,  and  in  a 
letter  dated  duly  Kith,  proceeded  to  cross-examine  Mr. 
Cohen,  in  a  manner  which  was  otfensive,  totally  without 
right,  and  plainly  indicated  that  you  did  fully  understand 
his  telegram  to  be  a  direct  answer,  denying  Knott’s  alleged 
charge,  and  also  indicating  that  you  sought  to  impracJt  its 
truth,  and  not  to  obtain  a  direct  reply. 

2.  Nevertheless,  and  notwithstanding  the  offensive  and 
peremptory  tone  of  your  letter  to  ^Ir.  Cohen,  and  the  utter 
absence  of  any  right  in  you  to  ‘demand’  any  re])ly  from 
him,  Mr.  Cohen  and  I  are  willing  to  assume  that  you  have 
not  comprehended  the  answers  given  you,  and  to 
78  credit  you  with  a  sincere  desire,  as  trustee,  to  he  in¬ 
formed  and  I  therefore  now  state,  in  Mr.  Cohen’s 


behalf  and  by  his  authority: 

(a)  That  ^Ir.  Cohen  did  not  receive  any  part  of  the  com¬ 
mission  paid  in  the  Highlands-Westmoreland  sale. 

(b)  That  he  never  had  any  agreement  to  receive  any 
part  thereof. 

(c)  That  Zach  M.  Knott  was,  prior  to  May  16,  1924,  in¬ 
debted  to  Mr.  Cohen  for  services  rendered  bv  Mr.  Cohen 

* 

to  Knott,  long  prior  to  that  date. 

{(J)  That  ^Ir.  (\)hen’s  hill  was  for  more  than  two  thou¬ 
sand  dollars,  but  was  compromised  for  that  amount. 

(c)  That  it  was  paid  after  the  commission  on  the  High¬ 
lands-Westmoreland  sale  was  paid.  Whether  Knott  paid 
it  out  of  that  $18,000  for  which  sum  he  received  a  check 
without  deduction,  or  out  of  other  funds  which  ^Ir.  Knott 
had  in  hank,  Mr.  Cohen  is  not  advised. 
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(/)  Mr.  Dante  received  no  part  of  the  two  thousand  dol¬ 
lars  ;  he  liad  not  rendered  any  service  and  was  not  entitled 
to  any  part,  and  did  not  ask  for  any. 

At  tlie  time  of  the  rendition  of  the  services  by  Mr.  Cohen, 
and  at  the  time  of  the  accrual  of  the  fee  therefor,  Mr.  Cohen 
was  not  trustee  with  you  or  anyone  else,  in  respect  of  the 
property;  the  sole  trustee  at  the  time  was  Wm.  J.  Dante, 
under  a  deed  of  ^larch  7,  1910. 

Your  informant,  Mr.  Knott,  has  stated,  in  writing,  and 
I  have  had  access  to  the  letter,  that  this  money  was  ex¬ 
torted  from  him,  without  shadow  of  right,  by  Mr.  Dante 
and  Mr.  Cohen.  Both  those  gentlemen  deny  that  state¬ 
ment,  but  if  ^Ir.  Knott’s  statement  were  true,  and  the  state¬ 
ment.?  in  your  letter  to  me  of  July  20,  1925,  that  you  do 
not  represent  ^Ir.  Knott,  be  also  true,  what  business  is  it 
of  yours,  whether  Mr.  Cohen  or  Mr.  Dante,  or  both  per¬ 
petrated  a  tort  upon  Knott  and  wrongfully  extorted  money 
from  him? 

Very  truly  vours, 

W.  G.  JOHNSON.” 

From  the  date  of  the  last  above  quoted  letter  to  Novem¬ 
ber  3,  1925,  neither  this  defendant  nor  the  said  Johnson, 
directly  or  indirectly,  orally  or  in  writing,  heard  anything 
from  plaintiff  Merillat  on  the  subject  of  said  correspond¬ 
ence  although,  in  the  discharge  of  their  duties  as  Trustee, 
this  defendant  and  the  plaintiff  Merillat  and  the  defend¬ 
ant  Gittings  met  on  several  occasions  during  said  interv^al 
of  time.  On  the  said  November  3,  1925,  this  defendant  re¬ 
ceived  from  John  E.  Laskey,  Esquire,  a  letter  purporting 
to  be  written  on  behalf  of  plaintiff  Hutchins,  and  not  in¬ 
dicating  that  it  was  written  on  behalf  of  plaintiff  Merillat, 
which  letter  is  in  words  and  figures  as  follows: 

79  “Washington,  D.  C.,  November  3,  1925. 

^fyer  Cohen,  Esquire, 

Woodward  Building, 

Washington,  D.  C. 

Dear  Mr.  Cohen  : 

Mr.  Walter  S.  Hutchins,  whom  I  represent,  feels  that  it 
was  highly  improper  and  inconsistent  with  your  duties  as 
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one  oi*  the  trustees  under  tlie  settlement  agreement  of  the 
estate  of  Stilson  Hutchins,  deceased,  for  you  to  have  re¬ 
ceived  from  Zach  H.  Knott  and  Tvler  &  Rutherford,  who 
negotiated  the  sale  for  the  Hutchins  estate  of  the  High- 
lands-\Vestmoi*eland  ])r()])erties,  the  sum  of  if2,()()().0(),  undei' 
the  circumstances  of  its  i)avment  to  von,  and  also  for  vou 
to  have  exacted  from  the  purchasers  of  the  Convent  ion  Hall 
proj)erty  the  placing  of  insurance  thereon  with  your  firm. 

With  him  it  is  not  a  matter  of  the  comparatively  small 
amounts  involved,  but  it  is  one  of  jirinciple.  He  has  no 
desire  unnecessarily  to  tile  suit  to  coi’rect  the  improj)i-iety ; 
and  if  there  be  any  disposition  on  your  ])art  to  account  to 
the  estate  for  the  sums  received  from  said  two  sales,  and 
abstain  from  similar  exactions  in  future  sales,  he  will  be 
glad  to  have  word  from  you  to  that  effect,  to  the  end  that 
therebv  litigation  mav  be  avoided. 

Verv  trulv  vours, 

JOHN  E.  LASKEY.’’ 


Thereafter  bv  this  defendant’s  authoritv  Frank  J.  Ho- 

•  • 

gan,  PLsquire,  acting  as  defendant’s  attorney,  stated  to  said 
Laskev  all  of  the  facts  hereinbefore  and  hereinafter  s(‘t 
forth,  and  being  informed  that  despite  said  facts  the  plain¬ 
tiff  Hutchins  had  ordered  him,  the  said  Laskey,  to  file  suit 
against  this  defendant  unless  this  defendant  made  the  pay¬ 
ment  and  the  statements  demanded  in  the  last  above  quoted 
letter,  this  defendant  responded  to  said  Laskey’s  aforesaid 
letter  in  a  letter  in  words  and  figures  as  follows: 


80 

John  E.  Laskey,  Esq., 
Albee  Bldg., 

Washington,  D.  C. 

Dear  Sir  : 


“November  17,  1925. 


T  dulv  received  vour  letter  of  November  3,  1925,  and  I 
had  prepared  to  send  you  an  immediate  reply  but  withheld 
it  at  the  re(picst  of  my  counsel,  Mi’.  Frank  J.  Hogan,  who 
stated  that  he  preferred  to  see  you,  as  he  did  not  believi'  you 
would  suggest  that  your  client  had  any  justification  for 
suit,  or  even  complaint,  if  you  were  correctly  infoi-med  as 
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to  tlie  facts,  vlliicli  lie  stated  he  would  lay  before  you.  This 
he  advises  me  that  he  did  fully  and  without  reserve,  and 
that  von  informed  him  of  no  facts  in  conflict  with  the  state- 
ment  made  to  you  by  him.  If  you  had  different  informa¬ 
tion,  apparently  your  client  did  not  permit  equal  frankness 
bv  von. 

1  am  now  advised  that  you  saw  Mr.  Iloj^an  on  Saturday, 
the  14th,  and  announced  your  decision  to  follow  Mr.  Hutch¬ 
ins’  wishes  and  to  institute  suit  ao*ainst  me.  I  left  AVash- 
in^don  Saturday  noon  and  returned  last  night.  I  take  this 
first  opportunity  to  reply  to  your  letter. 

As  you  have  been  fully  informed  of  the  facts,  I  have  only 
to  replv  to  the  conclusion  of  vour  letter  and  to  sav  that  vour 
assumption  that  I  have  been  guilty  of  any  impropriety  is 
whollv  without  foundation  or  excuse.  The  sug'gestion  that 
T  would  admit  such  a  charge  and  pay  money  to  escape  be¬ 
ing  brought  into  court  attrilnites  to  me  a  degradation  which 
T  was  sure  you  did  not  intend  to  impute  and  which  I  felt 
that  you  would  wish  to  withdraw.  It  seems  that  you  prefer 
to  adhere  to  your  announced  attitude  and,  therefore,  the 
responsibility  for  litigation  is  yours. 

Yours  very  trulv, 

MYER  COHEN.” 


This  defendant  has  no  knowledge  regarding  the  demands 
alleged  in  paragraph  D  of  plaintiffs’  bill  to  have  been  made 
upon  the  defendant  Dante  but,  on  information  and  belief, 
he  avers  that  the  said  Dante  at  no  time  received  any  part 
of  the  commission  paid  the  said  Knott  and  he  avers  that 
there  exist  no  facts  justifying  the  charges  made  by  plain¬ 
tiffs  in  their  bill  that  said  Dante  had  received  any  part  of 
said  commission. 

Answering  the  allegation  that  defendant  Oittings  also 
made  demand  upon  this  defendant  “for  restitution,”  de¬ 
fendant  says  that  the  said  Oittings  under  date  of  July  18, 
1925,  wrote  and  mailed  to  defendant  at  Atlantic  City,  where 
it  was  received  by  him,  the  following  letter: 


5 — 4709a 
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Mr.  ^lyer  Cohen, 

Ritz-Carlton  Hotel, 
Atlantic  City,  X.  J. 


Dear  Sir: 


“July  IS,  1925. 


Information  has  just  come  to  me  that  ^Ir.  Dante 
81  ami  you  compelled  ^Ir.  Zach  Knott  to  divide  part  of 
his  commission  in  the  lTig:hlands-'\Vestmoreland  sale 
with  the  two  ot*  vou.  T  have  conf(‘rred  with  ^Ir.  Merillat 
about  the  situation  and  also  have  in  my  possession  copies 
of  the  recent  correspondence  between  you  and  ^Ir.  Merillat. 
The  proof  seems  convincing-  hut  I  withhold  jud.ument  until 
T  hear  your  side  of  the  matter.  However,  if  such  be  true, 
T  demand,  at  least  that  you  make  immediate  restitution  and 
inform  me  promptly  as  to  your  intended  action. 

Yours  verv  trulv, 

tllOS.  MORTON  CiITTINGS, 
Trustee  Estate  Stilson  Hutchins.’^ 


Upon  my  request  and  on  my  behalf  ^Ir.  William  G.  John¬ 
son  replied  to  the  aforesaid  letter  under  date  of  July  20, 
1925,  as  follows : 

“  Washin<^ton,  1).  C.,  July  20,  1925. 

Thomas  Morton  Gittino-s,  Ksq., 

482  Louisiana  Avenue  N.  W., 

Washino:ton,  D.  C. 

Dear  Sir  : 

Mr.  Mver  Cohen  has  sent  me  vour  letter  addressed  to 
him  at  Atlantic  City,  where  he  is,  as  I  suppose  you  know, 
endeavoring  to  recuperate  from  a  serious  illness  and  is,  as 
far  as  possible  avoiding  all  matters  of  business. 

The  ‘information’  which  vou  state  in  the  first  sentence  of 
your  letter  that  you  have  that  ‘Mr.  Dante  and  you  compelled 
Mr.  Zach  Knott  to  divide  part  of  his  commission  in  the 
Highlands-AVestmoreland  sale  with  the  two  of  vou’  is  false, 
from  whatever  source  derived.  If  you  have  seen  tlie  cor¬ 
respondence  between  Mr.  Merillat  and  Mr.  Cohen,  as  you 
state  that  you  have,  you  know  that  this  ‘information  has 
already  been  branded  as  false. 
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You  further  state  that  ‘the  proof  seems  coiivinciiio:’  but 
omit  to  state  what  the  ‘proof’  is,  so  that  I  am  unable  to 
speak  of  it  specifically,  or  to  jutlg-e  of  its  convinciuo:’  char¬ 
acter.  From  a  lon^  letter  from  ^Ir.  Knott  to  Mr.  Dante 
dated  July  14th,  which  Mr.  Dante  showed  me  on  July  16th, 
I  infer  that  this  whole  tiling  rests  upon  Knott’s  statements, 
which  •Mr.  Dante  assures  me  are  false. 

Even  if  it  were  true,  which  is  specifically  denied  by  ^Fr. 
Cohen  and  ^fr.  Dante,  that  ^Ir.  Dante  and  Mr.  Cohen  ‘com¬ 
pelled  ^Ir.  Zach  Knott  to  divide  part  of  his  commission  in 
the  Hi^^hlands-AVestmoreland  sale’  with  them,  that  was  a 
tort  of  which  ^fr.  Knott  alone  could  complain  and  could  in 
no  wav  enure  to  the  Hutchins  Estate.  Neither  the  Hutch- 
ins  Estate  nor  its  trustees  can  claim  a  share  in  any  money 
wronfrfullv  extorted  from  Mr.  Knott,  bv  anvone. 

As  ]\rr.  ^lerillat  has  alreadv  threatened  to  take  this  mat- 

« 

ter  into  Court,  and  as  you  both  refrain  from  disclosins^  the 
‘convincino  ’  proof  upon  which  you  are  willins^  to  cast  doubt 
upon  Mr.  Colieii’s  integrity,  and  one  of  you,  at  least,  has 
averred  his  purpose  to  institute  adversary  proceeding's 
against  Mr.  Cohen,  I  have  insisted  that  Mr.  Cohen  should 
do  nothing  more  in  response  to  these  anonymous  charges 
than  to  deny  them. 

If  there  is  ever  tirought  to  his  attention  any  specific  state¬ 
ment  of  fact  and  its  source,  it  will  be  time  enougli  then  to 
respond  more  specifically. 

Verv  trulv, 

»  ft  7 


WM.  G.  JOHNSON.” 


Since  the  last  above  quoted  letter  the  said  Gittings 
82  has  made  no  demand  of  any  kind  upon  this  defend¬ 
ant  nor  has  be  ever,  in  writing  or  otherwise,  replied, 
to  the  last  above  quoted  letter. 

10.  This  defendant  admits  that  altogether  aside  from  the 
Westmoreland-Highlands  transaction,  the  Trustees  under 
the  settlement  agreement,  as  such,  have  sold  real  estate  at 
purchase  prices  aggregating  more  than  $1,100,000.  On  in¬ 
formation  and  belief  this  defendant  denies  the  allegation 
that  the  defendant  Gittings  believes  that  defendants  Cohen 
and  Dante,  or  some  person  or  persons  for  them,  have  un¬ 
lawfully  received  part  of  the  commission  paid  to  brokers 
in  other  sales  of  part  of  the  Hutebins  Estate;  this  defend- 
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ant  clonios  tliat  the  plaintiffs,  or  (he  defendant  Gittings, 
have  knowledi»e  of  any  facts  or  any  information  upon  which 
to  found  the  allei>*ed  ])elief,  and  he  invites  attention  to  the 
fact  tliat  in  paragrapli  10  of  their  hill  plaintiffs  merely 
alleg:e  a  belief  and  carefully  refrain  from  averring  that 
they  have  knowledge  of  any  facts,  or  any  information  upon 
which  to  found  the  alleged  belief ;  this  defendant  denies  the 
existence  of  any  facts  u])on  which  the  alleged  belief  coidd 
be  founded  and  demands  that  u])on  the  trial  of  this  case 
plaintiffs  be  required  to  prove  the  foundation  upon  which 
the  allegations  of  the  tenth  ])aragra])h  of  their  bill  were 
made;  this  defendant  says  that  in  addition  to  there  being 
an  utter  lack  of  any  facts  upon  which  to  found  such  a  be¬ 
lief,  he  avers  the  same  to  he  absolutelv  false.  On  informa- 
tion  and  belief  this  defendant  avers  the  ])laintiffs’  allega¬ 
tions  to  he  false  also  as  to  defendant  Dante. 

11.  This  defendant  admits  the  sale  of  the  property  known 
as  Convention  Hall,  or  Xorthern  Liberty  ^larket;  he  admits 
that  an  option  was  given  to  one  Blick  and  his  associates 
and  refers  to  said  option,  a  copy  of  which  is  annexed  to 
plaintitYs’  hill  marked  “Plaintiffs’  Exhibit  ‘Convention  Hall 
A-1  ’  ”  for  the  terms  thereof;  he  is  advised  that  the  allega¬ 
tions  that  the  negotiations  leading  up  to  the  option  and  sale 
of,  said  property  were  opened  direct  by  ])laintiff  ^lerillat, 
and  afl{‘r  certain  coid'erences  brouglit  al)out  by  plaintiff 
^ferillat  are  immaterial,  hut  if  material  he,  on  information 
and  belief,  denies  the  truth  thereof. 

This  defendant  denies  the  allegations  respecting  the  mak¬ 
ing  of  contract  for  the  sale  of  said  (Convention  Hall  prop¬ 
erty  as  contained  in  the  eleventh  ])aragraph  of  plaintitYs’ 
hill  and  avers  that  the  truth  in  that  I’egard  is  as  follows: 


83  Subsecpient  to  the  giving  of  the  aforesaid  option 

the  Trustees  were  informed  that  the  same  would  be 
exercised  and  the  deposit  therein  iTHpiired  was  made;  this 
defendant  being  ill  at  the  time  requested  William  G.  John¬ 
son,  Esq.,  his  attorney,  to  draft  contract  for  said  sale; 
draft  of  said  contract  having  been  prepared,  it  was,  while 
defendant  was  confined  to  his  home,  sent  to  his  co-trustees 
Gittings  and  Herillat,  and  subsecpiently  there  was  de¬ 
livered  to  defendant’s  office,  executed  by  the  said  Gittings 
and  ^ierillat  and  by  the  purchasers,  a  contract  in  form  dif¬ 
ferent  from  that  drafted  by  said  Johnson  and  which  did 
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not,  ill  the  judgment  ol'  this  defendant,  provide  for  the 
adequate  protection  of  tlie  trust  estate,  and  those  interested 
therein,  by  insurance  on  the  said  property,  tlie  purchase 
price  of  said  property  was  to  be  $275,000.,  only  $25,000.  of 
which  was  to  be  paid  in  cash,  the  remainder  of  the  purchase 
price,  $250,000.  of  the  total  of  $275,000.  to  be  represented 
by  notes  secured  solely  and  exclusively  on  the  said  prop¬ 
erty,  the  said  notes  to  be  made  by  a  corporation  formed  to 
take  title  to  said  property,  having  no  other  assets,  and  the 
payment  of  said  purchase  price  to  be  made  at  the  rate  of 
$25,000  a  year;  in  tlie  judgment  of  this  defendant  the  jirin- 
cipal  value  of  the  said  property  is  in  the  improvements 
tliereon  ratlier  than  in  the  land;  the  latter,  in  this  defend¬ 
ant  ’s  judgment,  rejireseiitiiig  less  than  one-third  of  the  total 
sale  price  of  the  jirojierty,  the  value  of  said  land  being  as¬ 
sessed  as  $cS8,()()0.  When  this  defendant  was  able  to  return  to 
his  otlice  he  informed  the  I’epreseiitative  of  the  purchasers, 
C.  (diester  (hiywood,  that  the  purchasers  would  be  reipiired 
to  agi*ee  to  insure  said  property  for  the  sum  of  not  less  than 
$200,000.  until  the  indebtedness  secured  thereon  was  paid ; 
this  defendant  for  many  years  has  been  engaged  in  the 
business  of  placing  insurance,  first  as  a  member  of  the  co¬ 
partnership  engaged  in  that  business  under  the  name  of 
Wolf  &  Cohen,  and  for  some  time  past  under  that  firm 
name,  he  being  the  sole  owner  of  the  business;  for  many 
years  prior  to  the  death  of  the  late  Stilson  Hutchins  all 
fire  insurance  placed  by  him  on  his  property  was  placed  by 
him  through  Wolf  &  Cohen,  phich  practice  was  continued 
by  the  plaintiff  Hutchins,  during  the  latter  years  of  the  life 
of  Stilson  Hutchins,  when  the  said  plaintiff  handled  the 
business  and  alTairs  of  Stilson  Hutchins,  under  a  power  of 
attoi‘n(‘v  giv(‘ii  b\'  Hie  lattei';  bv  Lee  Hutchins  during 
])criods  when  he  acted  for  Stilson  Hutchins  under  ])ower 
of  attorney;  and  by  the  defendant  Dante  under  his  trustee¬ 
ship  of  the  Stilson  Hutchins  properties  beginning 
84  in  the  year  1910;  this  custom  of  having  insurance 
placed  through  the  office  of  Wolf  &  Cohen  was  con¬ 
curred  in,  or  certainly  never  objected  to  by,  any  of  the 
parties  in  interest  during  a  period  of  approximately  thirty 
years  last  past ;  all  insurance  placed  by  this  defendant  and 
his  co-trustees  ^lerillat  and  Gittings  since  the  making  of 
the  aforesaid  settlement  agreement  down  to  the  time  of  the 
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liliiig  of  the  plaiiitilfs’  bill  in  this  suit  has  boon  ])laced  by 
said  Trustees,  acting  unanimously,  through  the  said  office 
of  Wolf  &  Cohen,  ther-by  continuing  the  custom  which  has 
been  in  existence  in  that  regard  in  respect  of  the  Stilson, 
Hutchins  properties  for  the  long  period  of  years  aforesaid. 
From  June,  1024,  up  to  the  time  of  the  sale  of  the  Conven¬ 
tion  Hall  proi)erty  by  said  Estate  the  insurance  thereon 
was  held  by  companies  represented  by  the  said  office  of 
Wolf  &  Cohen  and  a  cancellation  thereof,  upon  the  convey¬ 
ance  of  said  property  to  new  owners,  would,  under  the 
terms  of  the  policies,  be  made  on  a  basis  more  advan¬ 
tageous  to  the  Estate  if  new  insurance  on  the  said  property 
was  placed  with  the  same  companies  than  if  the  property 
was,  after  its  sale,  insured  in  other  companies.  Having 
all  of  the  foregoing  in  mind  this  defendant  informed  the 
said  Caywood  as  aforesaid.  Said  Caywood  invited  this  de¬ 
fendant’s  attention  to  the  fact  that  if  the  annual  payments 
on  the  purchase  price  of  said  property  were  made  at  the 
rate  of  $25,000.  a  year  the  interest  of  the  Estate  in  said 
property  would  grow  less  each  year  and  that,  therefore, 
insurance  in  the  sum  of  $200,000.  over  the  entire  period 
would  not  be  required  to  protect  that  interest,  in  response 

to  which  this  defendant  informed  said  Cavwood  that  bv 

•  • 

the  operation  of  a  co-insurance  clause  required  by  the  in¬ 
surance  companies  in  policies  of  the  kind  which  would  be 
issued  to  protect  the  owners’  interest  in  the  said  property, 

the  reduction  in  the  amount  of  insurance  would  seriouslv 

* 

affect  the  said  protection.  Said  Caywood  then  agreed  that 
he  would  have  appraisements  of  the  building  made,  as  sug¬ 
gested  by  this  defendant,  as  a  result  of  which  the  judgment 
of  this  defendant  was  vindicated  that  $200,000.  fire  insur¬ 
ance  was  necessarv  to  be  carried  under  the  co-insurance 
clause  re(pured.  This  defendant  did  insist  upon  a  definite 
agreement  on  the  subject  of  insurance  for  the  protection 
of  the  Estate  which  he  in  part  represented,  and  the  corpo¬ 
ration  formed  to  purchase  said  property  did  enter  into  an 
agreement  with  the  office  of  Wolf  &  Cohen  providing  for 
the  carrving  of  all  of  the  insurance  on  said  Convention  Hall 
property  until  said  purchase  price  had  been  paid  in  full, 
providing  however  said  Wolf  &  Cohen  would  allow 
85  the  usual  insurance  brokerage  commission  to  a  duly 
licensed  insurance  broker  designated  by  said  com- 
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paiiy.  Under  this  arrniigemeiit  proper  and  ade(inate  in¬ 
surance  protection  for  the  benefit  of  the  parties  interested 
in  the  Estate  of  Stilson  Hutchins  was  secured;  the  selection 
of  proper  companies  with  which  to  place  that  insurance 
was  assured;  tlie  cancellation  of  the  existing  fire  and  lia¬ 
bility  insurance  policies  on  the  property  at  pro  rata  rates, 
by  which  is  meant  on  terms  most  advantageous  to  the  in¬ 
sured  who  desires  to  cancel,  was  obtained;  the  entire  pre¬ 
mium  for  the  insurance  was,  and  will  continue  to  be,  paid 
by  the  corporation  which  purchased  the  property;  no  part 
of  the  premium  or  other  charges  for  said  insurance  came 
or  comes  from  the  Estate  of  Stilson  Hutchins,  the  Trustees 
thereof,  or  any  of  the  parties  interested  therein;  the  de¬ 
fendant’s  co-trustees  knew  of  the  placing  through  defend¬ 
ant’s  insurance  office  of  this  business  and  voiced  no  objec¬ 
tion  thereto,  although  the  transaction  now  complained  of 
took  place  in  June,  1925. 

Defendant  denies  the  allegation  that  he  unlawfully  ex¬ 
acted  any  agreement  from  the  purchasers;  that  he  obtained 
any  profit  in  connection  with  said  insurance  out  of  his  rela¬ 
tions  as  Trustee  of  said  Estate,  or  that  the  P]state  is  en¬ 
titled  in  law  or  in  morals  to  any  part  of  the  insurance 
agency  commission  on  said  business;  and  repeats  that  the 
facts  are  as  hereinabove  set  forth. 

12.  Answering  paragraph  12,  this  defendant  admits  that 
in  substance  the  terms  of  the  contract  for  the  sale  of  the 


Highlands  and  Westmoreland  are  as  therein  set  out;  but 
denies  the  allegation  that  he  urged  upon  the  Trustees  Git- 
tings  and  Merillat  the  acceptance  of  said  AVardman  offer 
and  made  any  representations  to  them  as  regards  the 
security  and  marketability  of  the  second  trust  notes  to  be 
given  as  part  of  the  purchase  price  under  the  terms  of  said 
offer,  and  avers,  as  hereinbefore  stated,  that  no  representa¬ 
tions  or  urgings  were  made  to  the  Trustees  Gittings  and 


Merillat  regarding  the  acceptance  of  said  offer  as  that  ac 


ceptance  was  determined  upon  and  directed  by  the  real 
parties  in  interest  and  not  by  said  Trustees,  and  that  said 


determination  was  made  before  there  was  any  trustees ;  all 
of  which,  this  defendant  avers,  was  and  is  well  known  to 


the  plaintiffs  Alerillat  and  Hutchins,  who  also,  at  the  time 


of  the  verifying  of  their  bill  of  complaint  herein,  knew  the 


falsity  of  the  allegations  of  the 
grai)h  of  their  bill  above  denied. 


said  twelfth  ])ara- 
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Tills  (lefeiulaiit  denies  all  oi’  llie  remainder  ol*  the 
allegations  of  the  twelfth  paragraph  of  i)laintiffs’  bill  and 
says  that  a  true  statement  of  the  transaction  therein  at¬ 
tempted  to  be  set  forth  is,  in  substance,  as  follows: 

Upon  the  consummation  of  the  sale  of  the  Highlands  and 
Westmoreland  apartments  there  were  received  by  the 
Trustees  of  the  P]state  of  Stilson  Hutchins  jironiissory 
notes,  representing  part  of  the  purchase  price,  payalile 
periodically  from  two  to  ten  years  after  date,  aggregating 
the  principal  sum  of  $700,000  and  $53,260.67  additional 
notes,  due  in  P^ebruary,  1925,  secured  by  deed  of  ti’ust 
which  provided,  inter  alia,  as  follows: 


“It  is  herebv  agreed  that  at  anv  time  before  the  matur- 
ity  of  the  existing  Deeds  of  Trust  now  on  said  jiroperty, 
aggregating  $346,733.33,  said  parties  of  the  first  ])art  may 
execute  new  notes  for  the  entire  amount  them  due  on  said 
existing  liens  and  the  amount  then  unpaid  on  this  Deed  of 
Trust,  to  be  secured  by  a  first  Deed  of  Trust  on  all  the  real 
estate  above  described, — provided  that  the  new  notes  to  be 
given  for  the  existing  lien  of  $346,733.33,  shall  mature  iu 
not  more  than  three  vears  from  date,  and  at  least  one  vear 
before  the  notes  representing  the  deferred  purchase  money 
hereby  secured,  and  last  maturing,  shall  fall  due,  and  said 
notes  for  the  existing  lien  shall  have  priority  over  those 
given  for  deferred  purchase  money;  and  provided  furthei*, 
that  said  new  notes  for  deferred  purchase  money,  shall  be 
in  the  same  amounts,  payable  at  the  same  time  and  in  the 
same  form  as  those  for  which  they  are  substituted,  and 
that  said  new  Deed  of  Trust  and  Trustees  thereunder,  and 
said  new  notes,  shall  be  approved  by  the  said  parties  hereby 
secured.  ’  ’ 


By  agreement  of  all  of  the  parties  in  interest  in  the  said 

Plstate  of  Stilson  Plutchins  thev  were  to  receive  immediately 

%  • 

the  proceeds  of  said  sale,  and  the  Trustees  of  the  said 
Estate  were  not  to  hold  or  have  as  Trustees  anv  dominion 
over  said  proceeds  for  any  period  of  time  whatsoever. 
Less  expenses  and  less  the  real  estate  broker’s  commission 
hereiid)efore  referred  to,  the  Trustees  received  the  sum  of 
$100,000  and  immediately  distributed  the  not  of  that  cash 
payment  in  four  equal  parts  to  plaintiff  Hutchins,  Ije(‘ 
Hutchins,  ^Mildred  R.  Penn,  and  Rose  K.  Hutchins;  the 
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Trustees  received  promissory  notes,  secured  l)y  the  afore¬ 
said  second  deed  of  trust,  in  the  a^K^’^'pde  principal  sum 
of  $7r)3,2()G.r)7,  and  immediately  distributed  tlie  same,  one- 
fourth  to  plaintiff  Hutchins  and  one-fourth  each  to  Lee 
Hutchins,  Mildred  R.  Penn  and  Rose  K.  Hutchins;  neither 
this  defendant  nor  the  plaint itT  Meiullat  nor  the  defendant 
(fittings,  as  Trustees,  took  any  part  of  or  interest  in  said 
distribution ;  such  of  the  aforesaid  cash  and  ])romissory 
notes  as  they  received  piiysical  possession  of  were  re¬ 
ceived  by  them  in  their  capacity  as  agents  and/or 
87  attorneys  for  their  princi])als  and  or  clients  and 
not  as  Trustees  under  said  deed  of  trust,  and  all 
i‘ij>:lit,  title  and  interest  tliereto  passed  immediately  to  the 
beneficial  owners  absolutelv  dischari!:ed  from  anv  of  the 
trusts  in  said  deed  contained.  On  Au.i>:ust  13,  1924,  the 
Trustees  of  the  Estate  of  Stilson  Hutchins,  as  such,  ceased 
to  have  anv  dutv  in  connection  with  the  said  Highlands- 
Westmoreland  transaction  and  anv  control  of,  or  dutv  or 
I'i^htful  interest  in  relation  to,  the  cash  and  not(‘s  received 
for  said  parties. 

Some  time  after  the  distribution  to  the  real  parties  in 
interest  of  the  cash  and  notes  constituting  the  proceeds  of 
the  sale  of  the  Hi^hlands-AVestnioreland  apartment  houses, 
as  aforesaid,  the  said  AVardman  and  Hobbs  approached  the 
said  (rittinj^s,  Alerillat  and  this  defendant  on  the  subject  of 
rearranging  the  trusts  on  said  property,  but  at  that  time 
Gittings,  Alerillat  and  this  defendant,  as  Trustees,  had  no 
duties,  authority,  power  or  control  over  the  subject  and  in¬ 
sofar  as  they  dealt  with  AA'ardman,  Bones  and  Hobbs  thev 
did  so  severally  as  the  seyeral  agents  or  attorneys  for  their 
i‘es])ectiye  clients.  Neither  of  the  ])laintit‘fs  has  any  i*ight 
or  interest  in  or  concern  in  any  dis])osition  that  Mildred  R. 
Penn  may  haye  made  of  the  notes  belonging  to  hei‘,  receiyed 
by  her  as  her  distributiye  share  of  the  Highlands-AW^st- 
moreland  sale  oi*  as  legatee  under  the  will  of  her  uncle,  the 
late  Lee  Hutchins,  and  this  defendant  says  that  the  attemj)t 
of  said  plaintitf  to  inquire  into  any  of  hei*  ti'ansactions  with 
respect  thereto  or  to  inyolye  in  this  suit  her  legally  confi¬ 
dential  relations  with  her  attorney  is  im])ertinent,  and  that 
all  the  allegations  of  the  bill  with  respect  thereto  should 
be  expunged. 

This  defendant  further  says  that  the  allegations  of  said 
bill  to  the  effect  that  it  will  be  necessary  for  the  Trustees 
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of  the  Estate  of  Stilsoii  lluteliiiis  in  the  future  to  have 
negotiations  for  the  refinancing  of  the  indelitedness  secured 
on  the  Highlands-Westmorelaiid  property  is  untrue,  the 
truth  being,  as  liereinbefore  set  forth,  tliat  the  said  Trus¬ 
tees  have  no  duty  and  no  })ower  in  that  res])ect ;  tlie  owners 
of  tlie  aforesaid  second  trust  notes  at  the  time  of  anv  such 
refinancing,  alone  are  interested  in  any  (piestions  of  refi¬ 
nancing  and  are  alone  obligated  and  protected  by  the  terms 
of  the  deed  of  trust  on  that  subject,  with  which  said  Trus¬ 
tees  have  no  right  to  intermeddle,  and  as  said  Trustees  do 
not  hold  anv  of  the  said  second  trust  notes  thev  have, 
88  this  defendant  repeats,  no  concern,  duty  or  power 
in  the  j)remises. 

L‘b  This  defendant  admits  that  real  estate  of  great  value 
is  still  vested  in  the  said  Trustees  of  said  Pistate,  for  the 
purpose  of  sale,  among  which  are  the  properties  referred 
to  in  paragraph  13  of  I^laintitTs’  bill.  This  defendant  does 
not  admit  the  allegations  of  the  value  of  said  properties 
contained  in  said  paragraph,  but  avers  that  the  ])roperties 
are  of  large  value;  if  the  exact  money  value  of  said  prop¬ 
erties  should  be  material  to  this  case  defendant  leaves  the 
matter  of  proof  thereof  for  the  trial  herein;  defendant  ad¬ 
mits  that  the  cooperation  of  responsible  real  estate  brokers 
will  be  helpful  in  the  disposal  of  said  real  estate  but  he  de¬ 
nies  that  the  Trustees’  efforts  to  sell  said  real  estate  have 
been  frustrated  and  embarrassed,  or  that  there  is  or  has 
been  any  lack  of  desire  on  the  ])art  of  AVhishington  real 
estate  brokers  to  secure  purchasers  of  the  said  real  estate, 
or  of  any  property  belonging  to  the  said  estate,  or  that  any 
action  of  this  defendant  has  at  any  time  tended  to  lessen, 
or  had  the  effect  of  lessening,  the  desire  of  real  estate 
brokers  to  procure  purchasers  and  effect  sales  of  said  real 

estate.  This  defendant  avers  that  the  onlv  action  of  anv 

•  * 

person  interested  in  said  property  indicating  an  objection 
to  the  receii)t  by  real  estate  brokers  “in  full”  of  “what 
they  earn  as  a  result  of  sales  fairly  etfected”  is  that  in¬ 
dicated  by  plaintiff  Ilutchins,  in  opposition  to  the  wishes 
of  every  other  person  in  interest  in  the  Estate,  in  March 
and  A])ril,  1924,  in  connection  with  the  AVardman-Hones- 
Hobbs  offer  to  purchase  the  Highlands  and  AVestmoreland. 
This  defendant  again  denies  that  he  has  made  any  illegal 

exactions  or  done  anv  unlawful  acts  in  relation  to  the  sale 

•> 

of  the  Highlands  and  AA^estmoreland  apartments,  or  in  re- 
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latioii  to  the  demand  lor  excessive,  or  any,  insurance  in 
connection  with  tlie  sale  of  Convention  Hall  i)ro|)erty  as 
falsely  represented  in  said  ])ara^raph  Id  of  })laiiitiffs’  bill. 

This  defendant  has,  hereinbefore,  in  his  answer  to  para¬ 
graph  12  of  the  hill,  completely  shown  the  lack  of  any  in¬ 
terest  in  any  disposition  which  .Mildred  K.  J^enn  may  or 
may  not  have  made  of  her  notes  and  the  conpilete  impro¬ 
priety  and  illegality  of  the  attempted  interference  by 
plaintiffs  in  her  business  concerning  said  ])romissory  notes, 
and  he  refers  to  his  answer  lo  ])ai*agrapli  12  for  answer  to  so 
much  of  paragraph  13  as  refers  to  that  subject. 

Defendant  denies  that  he  is  not  a  tit  and  pro])er 
89  l)erson  to  occupy  his  position  as  Trustee  or  that  his 
continuance  in  said  otlice  would  he  detrimental  to  the 
execution  of  said  trust,  and  denies  that  there  exists  or  ever 
has  existed  any  foundation  for  the  allegation  of  the  thir¬ 
teenth  paragraph  of  plaintiffs’  bill  to  that  effect. 

14.  This  defendant  denies  all  of  the  allegations  of  the 
fourteenth  i)aragraph  of  the  hill  insofar  as  they  relate  to 
him,  and  on  information  and  belief  ho  denies  those  relating 
to  the  defendant  Dante;  on  information  and  belief  he  avers 
that  there  exists  in  fact  no  foundation  whatevei*  for  the 
charge  that  said  Dante  or  any  member  of  his  family  re¬ 
ceived  any  portion  of  the  sum  of  $2,000  paid,  in  the  circum¬ 
stances  heretofore  fully  set  forth,  by  Zach  M.  Knott  and 
Tyler  &  Rutherford  to  this  defendant,  and  this  defendant 
denies  that  said  Dante  received  or  claimed  any  ])art  of  the 
commission  on  the  Highlands  and  Westmoreland  sale  and 
avers  that  there  does  not  exist  any  fact  known,  or  which 
could  be  known,  to  plaintiffs,  justifying  tlie  allegations  of 
the  fourteenth  paragraph  of  their  bill  or  warranting  on 
their  part  any  honest  belief  in  the  truth  thereof. 

15.  This  defendant  admits  the  allegation  of  the  fifteenth 
])aragrai)h  of  the  bill  of  com])laint  and  asseids  that  he  be¬ 
lieved  and  still  believes,  as  did  Lee  Hutchins  up  to  the  time 
of  his  death,  and  as  does  this  defendant’s  principal,  Mil¬ 
dred  K.  Penn,  now,  that  a  continuation  of  the  services  of 
the  said  Dante  as  agent  for  the  Stilson  Hutchins  hastate 
would  have  been  to  the  best  interest  of  said  Estate,  its 
properties,  and  the  parties  interested  therein.  This  defend¬ 
ant  further  aver  that  Mrs.  ^lildred  R.  Penn  urged  this  de¬ 
fendant  to  use  every  proper  means  in  his  power  to  have 
the  said  Dante  continued  as  agent  of  the  said  Estate  so 
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long  as  the  trusteesliip  under  the  aforesaid  settlement  con¬ 
tinued. 

16.  This  defendant  admits  the  allegations  of  the  sixteenth 
paragraph  of  the  bill. 

Having  fully  answered  the  said  bill  and  each  and  every 
paragraph  thereof,  this  defendant  prays  that  it  be  dis¬ 
missed. 

.MYER  con  EX. 

FRANK  J.  HOGAN, 

Attorney  for  Defendant ^  Myer  CoJten,  Trustee. 

J)0  District  of  Columbia,  ss: 

Myer  Cohen,  being  first  duly  sworn,  upon  oath  deposes 

and  savs:  That  he  is  one  of  tlie  defendants  in  the  above-en- 

» 

titled  cause;  that  he  has  read  the  foregoing  answer  by  him 
signed,  and  knows  the  contents  thereof;  that  the  matters 
and  things  therein  stated  as  of  his  own  knowledge  are 
true,  and  those  stated  as  upon  information  and  belief,  he 
believes  to  be  true. 

MYER  COHEN. 


Subscribed  and  sworn  to  before  me  this  14th  dav  of  l)e- 
cember,  1925. 

f notarial  sEAid  W.  ()Id\ ER  MCRKAY, 

Notary  PuhliCy  D.  C. 

91  Ansirers  to  Interrogatories  Propounded  to  Defendant 

Myer  Cohen,  Trustee. 


1.  I  did  not  receive  any  part  of  tlie  commission  or  pro¬ 
ceeds  of  the  (‘ommission  on  the  I  lighlands-Westmorelaiid 
sale.  So  far  as  I  know,  no  member  of  the  familv  of  Wil¬ 


liam  fl.  Danlo  received  any  ]>art  of  it. 

2.  It  was  tendered  to  him  on  Saturday,  August  Kith, 
1924,  and  at  his  express  request  retained  by  me  until  Tues¬ 
day,  August  19th,  1924,  when  he  called  for  it  and  it  was  im¬ 
mediately  handed  to  him. 

.‘k  He  never  reipiested  delivery  of  it  to  him  until  Tuesday, 
August  19th,  1924,  when  it  was  immediately  given  to  him. 

4.  He  never  requested  delivery  until  Tuesday,  August 
19th,  1924,  and  it  was  immediately  given  to  him. 

5.  I  did  not  request  or  receive,  nor  did  any  one  for  me 
or  anyone  connected  with  my  office  or  any  one  whomsoever 
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receive  or  request  for  me  or  for  any  one  else,  to  my  knowl¬ 
edge,  from  the  office  of  Harry  AVardman  or  of  any  one  con¬ 
nected  with  Harrv  AVardman  or  the  AA^ardinan  Construction 
Company,  any  part  of  the  commission  of  $18,000.  paid  to 
tlie  AVardman  Construction  Conqiany  in  connection  with  the 
Ilighlands-AA^estmoreland  sale. 

0.  Answered  fully  in  answer  to  the  fifth  interrogatory. 

7.  Neither  I  nor  any  one  for  me  nor  any  one  connected 
with  my  office  received  any  part  of  the  commission  paid 
to  the  broker  negotiating  the  sale  of  the  property  known  as 
the  Palisades  of  the  Potomac,  forming  part  of  the  Hutchins 
Estate,  nor  anything  of  value  from  such  broker,  or  from 
anv  one  connected  with  him. 

8.  Answered  fully  in  answer  to  the  seventh  interrogatory. 

9.  Neither  I  nor  anv  one  for  me  nor  anv  one  connected 

* 

with  my  office  received  any  part  of  the  commission  paid 
to  the  broker  negotiating  the  sale  of  the  property  known  as 
the  AA^arder  Building,  nor  anything  of  value  from  such 
broker  or  from  anv  one  connected  with  him. 

10.  Answered  fully  in  answer  to  the  ninth  interroga- 
torv. 


92  11.  I  received,  direc'tly  from  Zach  AI.  Knott,  who 

participated  as  a  broker  in  the  sale  of  the  Highlands- 
AVestmoreland  property  the  sum  of  $1,350.,  and  from  Tyler 
&  Rutherford,  who  claimed  to  be  participators  in  the  same 
transaction,  the  sum  of  $650. 

12.  The  $1,350.  was  paid  to  me  by  Zach  Al.  Knott  by  check 
on  August  19th,  1924,  and  the  $650.  sent  to  me  by  check 
by  mail  by  Tyler  &  Rutherford  on  August  25th,  1924.  The 
liayments  were  made  to  me  for  services  rendered  by  me  to 
Zach  AI.  Knott  at  his  request,  the  facts  relating  thereto 
being  fullv  set  forth  in  mv  answer  to  the  bill. 

13.  He  did  not  nor  did  anv  one  else. 

* 

14.  He  did  not  nor  did  anv  one  else. 

15.  The  only  knowledge  T  have  of  any  second  trust  notes 
or  other  notes  the  share  of  Alildred  R.  Penn,  was  derived 
from  her  in  the  legally,  confidential  relation  of  attorney 
and  client,  which  relation  was  personally  well  known  to  the 
])laintiffs,  who  acknowledged  and  acted  upon  it  in  writing 
over  ten  months  before  the  bill  in  this  case  was  filed.  AIv 

ft 

client.  Airs.  Penn,  has  never  released  me  from  this  con¬ 
fidence,  but  on  the  contrary  has  informed  me  that  the  plain- 
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tiff,  IliiU'liins,  on  tlio  IStli  of  July,  1924,  wrote  to  lier  with 
respect  to  her  dealing  with  said  notes,  and  showed  rne  the 
letter  and  infornied  me  that  she  had  not  answered  it  and 
cautioned  me  that  she  did  not  wish  me  to  disclose  to  any 
one,  particularly  said  AValter  S.  TIntchins  and  his  attorney, 
Charles  11.  ^ferillat,  what,  if  any,  disposition  she  had  made 
of  any  of  said  notes  or  of  any  ])art  of  the  proceeds.  This 
interrogatorv  being  directed  to  a  legally,  confidential  matter 
between  attorney  and  client  is,  I  am  advised,  ])rivileged  in 
law  from  disclosure  to  any  one.  1  am  also  advised  that 
neither  the  ])laintiff  Ilntciiins,  nor  the  ])laintilf  Merillat 
has  any  rightful  interest  in  the  subject  matter  of  this  fif¬ 
teenth  interrogatory,  and  for  these  reasons  I  decline  to  an¬ 
swer  the  same. 

If),  17  iV:  IS.  The  Kith,  17th  and  ISth  interrogatories  are 
fullv  answered  bv  mv  answer  to  the  fifteenth  interrogatory. 

MYKR  COHEN. 


.93  District  of  (\>lumbia,  ss: 

i\Iyer  (\)hen,  Ix'ing  first  duly  sworn,  n])on  oath  deposes 
and  says,  that  he  has  read  the  foregoing  answers  to  inter¬ 
rogatories,  bv  him  signed,  and  knows  the  (*ontents  thereof; 
that  the  matters  and  things  therein  stated  as  of  his  own 
knowledge  are  true,  and  those  stated  as  upon  information 
and  belief,  he  believes  to  be  true. 

MYER  COHEN. 

Subscribed  and  sworn  to  before  me  this  14th  day  of 
December,  1925. 

[notariai.  seal.]  W.  OLIVER  MURRAY, 

Notar  If  Piihllc,  I).  C. 

94  Defendant's  Exhibit  “A.” 

No.  30188,  Eipiity  Docket  06. 

William  J.  Dante,  Trustee, 
vs. 

Stilson  Hittchins,  et  al. 

This  cause  coming  on  to  be  heard  upon  the  bill  of  the 
complainant,  William  J.  Dante,  Trustee,  and  the  answers 
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of  the  defendants,  Nathaniel  Wilson,  guardian  ad  litem  of 
the  defendant  Stilson  Hutchins,  Rose  Keeling  Hutchins, 
Walter  S.  Hutchins,  Lee  Hutchins,  and  William  R.  Ken¬ 
nedy,  guardian  ad  litem  of  Mildred  Rogers,  and  after  argu¬ 
ment,  it  is  by  the  Court  this  13th  day  of  November,  1911, 
Adujudged,  Ordered  and  Decreed. 

1.  That  this  Court  take  jurisdiction  of  said  cause  and 
that  the  said  trustee  be  and  he  is  hereby  authorized  to 
administer  the  trust  as  set  forth  in  said  deed  in  trust  dated 
March  7,  1910,  under  the  direction  and  supervision  of  this 
Court ; 

2.  That  the  trustee  be  and  he  is  hereby  authorized  and 
directed  to  file  in  this  cause  a  corporate  bond  in  the  sum  of 
$125,000. —  for  the  faithful  performance  of  his  trust,  and 
that  he  take  credit  for  the  cost  of  the  premium  thereon  in 
his  accounts. 

3.  That  within  ten  days  from  the  date  hereof  the  trustee 
is  directed  to  file  in  this  cause  a  full  and  detailed  statement 
of  account  which  will  cover  the  following:  a.  All  the  per¬ 
sonal  and  real  property  which  came  into  his  hands  at  any 
time  under  the  terms  and  conditions  of  the  deed  in  trust  of 
March  7,  1910;  h.  Any  and  all  obligations  entered  into  by 
him  in  relation  to  any  of  the  property  or  estate  held  in 
trust,  since  March  7,  1910;  c.  All  of  the  mortgages  or  deeds 
of  trust  against  said  property,  by  whom  made  and  whether 
assumed  by  Stilson  Hutchins  or  not;  (L  Receipts  and  dis¬ 
bursements  of  anv  and  all  funds  that  have  come  into  his 
hands  as  trustee,  since  March  7,  1910;  e.  An  inventory 
showing  the  real  and  personal  property  now  held  by  him 
and  embraced  in  said  trust. 

4.  That  the  defendant  Rose  Keeling  Hutchins  is  hereby 
authorized  to  submit  to  Nathaniel  Wilson,  guardian  ad 
litem  of  Stilson  Hutchins,  such  unpaid  bills  in  relation  to 
the  maintenance  of  the  household  of  the  defendant  Stilson 
Hutchins,  contracted  prior  to  October  2, 1911,  as  are  claimed 
by  her  to  be  properly  chargeable  against  and  payable  out 
of  the  estate  of  said  Stilson  Hutchins  which  said  bills  when 

so  presented  shall  be  referred  to  the  complainant  for 
95  advice  and  recommendation,  and  if  there  shall  be  no 
objection  thereto  from  any  of  the  parties  herein,  the 
said  trustee  be  and  he  is  hereby  authorized  to  pay  the  same 
out  of  the  estate  of  said  Stilson  Hutchins,  provided  further 
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that  siicli  l)ills  whicli  are  not  so  paid,  shall  be  submitted  to 
the  Court  for  its  further  action. 

HARRY  ^r.  CLABAUGII, 

Chief  Justice. 

96  Separate  Answer  of  the  Defendant  William  J.  Dante 
to  the  Bill  of  Complaint  in  ilte  Above-entitled 
Cause. 


Filed  December  15,  1925. 


Answering  the  bill  of  complaint  herein,  this  defendant 
savs — 

1-2-3.  He  admits  the  allegations  of  the  first  three  para¬ 
graphs  of  the  bill,  except  that  he  refers  to  the  agreement 
under  which  plaintiff  Herillat  and  defendants  Cohen  and 
(Jittings  are  acting  as  Trustees  for  the  facts  regarding 
their  capacity  as  Trustees  and  their  powers  and  duties  as 
such. 

4.  The  allegations  in  the  fourth  paragraph  are  admitted, 
excejit  those  relating  to  the  value  of  the  property  compris¬ 
ing  the  Estate  of  Stilson  Hutchins,  which,  involving  an 
estimate  of  pro])erties  not  the  subject  of  any  recent  sale, 
he  can  neither  admit  nor  denv. 

5.  This  defendant,  on  information  and  belief,  adopts  the 
answer  of  defendant  Cohen  to  paragraph  5  of  the  bill  of 
complaint  as  his  answer  to  said  paragraph. 

6.  This  defendant,  on  information  and  belief,  adopts  the 
answer  of  the  defendant  Cohen  to  paragraph  6  of  the  bill 
of  complaint  as  his  answer  thereto,  with  the  addition  that 
he  denies  that  he  urged  the  Trustees  Merillat  and  Gittings 
to  acce])t  the  said  Wardman  offer,  his  recommendation  in 
that  behalf  having  been  made  to  and  acted  upon  by  the 
principals  before  the  appointment  of  Merillat,  Gittings  and 
Cohen  as  Trustees;  and  with  the  addition  that  this  de¬ 
fendant  avers  that  he  has  no  recollection  of  stating  to  ^leril- 
lat  and  Gittings  that  no  ])art  of  the  commission  to  be  paid 
on  the  sale  of  the  Highlands-Westmoreland  would  reach 
him,  this  defendant,  but  he  admits  that,  whether  he  so 
stated  to  Merillat  and  Gittings  or  not,  that  is  a  true  state¬ 
ment  of  fact. 
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7.  This  defendant  adopts,  on  information  and  be- 
97  lief,  the  answer  of  defendant  Cohen  to  the  seventh 
paragraph  of  the  bill  of  complaint  as  his  answer 
thereto. 

8.  This  defendant  adopts,  on  information  and  belief,  the 
answer  of  defendant  Cohen  to  the  eighth  paragraph  of  the 
bill  of  complaint  as  his  answer  thereto,  this  defendant  add¬ 
ing  that  the  allegation  that  he  coerced  the  said  Knott  to 
com])ly  with  any  demand  of  said  Cohen  is  false,  and  further 
denying  that  the  trust  estate  is  entitled  to  a  repayment  from 
this  defendant  of  the  compensation  received  by  him  as 
agent  therefor. 

9.  Answering  paragraph  9  of  the  bill  of  complaint,  this 
defendant  says,  on  information  and  belief,  that  the  answer 
of  the  defendant  Cohen  to  the  allegations  therein  relating 
to  him  are  true;  this  defendant  denies  that  the  defendant 
Gittings  made  demands  upon  this  defendant  for  restitution 
and  avers  that  the  fact  is  that  having  been  misinformed  by 
plaintiff  Merillat  the  said  Gittings  wrote  to  this  defendant 
stating,  in  substance,  that  if  it  be  true  that  Mr.  Zach  Knott 
had  been  compelled  to  divide  part  of  his  commission  with 
Mr.  Cohen  and  this  defendant,  then  the  said  Gittings  de¬ 
manded  at  least  that  restitution  be  made,  to  which  this  de¬ 
fendant  replied  to  said  Gittings  that  the  information  given 
him  was  false;  further  answering  paragraph  9  this  defend¬ 
ant  says  that  the  allegation  therein  that  this  defendant’s 
denial  that  he  and  received  any  part  of  the  commission  paid 

bv  the  said  Trustees  to  said  Knott  is  “contrarv  to  the 

•  » 

facts”  is  absolutely  false  and  utterly  without  any  founda¬ 
tion  in  truth  and  in  fact. 

10.  This  defendant  adopts  the  answer  of  defendant 
(^ohen  to  the  tenth  paragraph  of  the  bill  of  complaint  as  his 
answer  thereto. 

11-12-13.  On  information  and  belief  this  defendant 
adopts  the  answer  of  the  defendant  Cohen  to  the  eleventh, 
twelfth  and  thirteenth  paragraphs  of  the  bill  of  complaint 
as  his  answer  thereto. 

14.  This  defendant  denies  all  of  the  allegations  of  the 
f()urt(‘enth  paragraph  of  the  bill  insofar  as  they  relate  to 
him  or  a  member  of  his  family,  and  on  information  and 
belief  he  denies  those  relating  to  the  defendant  Cohen;  for 


6— 4709a 
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further  answer  to  the  fourteenth  paragraph  of  this  lull  of 
complaint  this  defendant  adopts  the  answer  of  the  defend¬ 
ant  CV)hen  thereto. 

98  15-16.  Tliis  defendant  admits  the  allegations  of 
the  fifteenth  and  sixteenth  paragraphs  of  the  bill, 

and  he  refers  to,  and  adopts,-  the  defendant  Cohen’s  answer 
to  said  fifteenth  paragraph  as  to  the  action  of  said  Cohen 
in  urging  the  continuance  of  the  employment  of  this  de¬ 
fendant  as  agent  of  the  estate  of  Stilson  Hutchins  and  his 
reasons  therefor. 

And  having  fully  answered  the  bill  of  com])laint  in  this 
case,  this  defendant  pravs  that  the  same  be  dismissed. 

WILLIAM  J.  DANTE. 

FRANK  J.  HOGAN, 

Attorney  for  Defendant,  Williani  J .  Dante. 

District  of  Columbia,  ss: 

William  J.  Dante,  being  first  duly  sworn,  upon  oath  de¬ 
poses  and  says  that  he  is  one  of  the  defendants  in  the 
above  entitled  cause ;  that  he  has  read  the  foregoing  answer 
by  him  signed,  and  knows  the  contents  thereof ;  that  the 
matters  and  things  therein  stated  as  of  his  own  knowledge 
are  true,  and  those  stated  as  upon  information  and  belief 
he  believes  to  be  true. 

WILLIAM  J.  DANTE. 

Subscribed  and  sworn  to  before  this  14th  day  of  Decem¬ 
ber,  1925. 

[notarial  seal]  marie  ^IcDONALD, 

Notary  Public,  D.  C. 

99  Ansiver  of  William  J.  Dante,  Defendant,  to  Inter¬ 

rogatories  Appended  to  Plaintiff's  Bill  of  Com¬ 
plaint  Addressed  to  This  Defendant. 

♦  **#♦*♦ 

1.  Neither  I  nor  any  member  of  my  family  received  any 
part  of  the  commission  or  proceeds  of  commission  on  the 
Highlands- Westmoreland  sale. 

2.  1  do  not  know.  Knott  told  me  on  August  20,  1924,  that 
he  had  received  the  check,  had  paid  his  (Knott’s)  part  of 
Cohen’s  fee  and  that  he  (Knott)  was  perfectly  satisfied. 

3.  Not  to  my  knowledge. 
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4.  1  know  of  no  request  of  Knott  for  the  check  nor  of  any 
delay  in  its  delivery. 

5.  I  did  not  request  or  receive  any  part  of  said  commis¬ 
sion  and  do  not  know  of  any  one  who  did. 

6.  None. 

7.  I  did  not  and  do  not  know  of  any  one  who  did. 

8.  Nothing. 

9.  I  did  not  and  do  not  know  of  any  one  who  did. 

10.  Nothing. 

11.  1  did  not. 

12.  Nothing. 

13.  I  did  not,  nor  did  any  member  of  my  family,  nor  did 
any  one  else  except  Cohen,  to  my  knowledge. 

14.  I  did  not  nor  did  any  one  else  to  my  knowledge  ex¬ 
cept  Cohen. 

15.  No. 

16.  I  had  nothing  to  do  with  the  matter. 

17.  I  did  not. 

18.  Nothing. 

WILLIAM  J.  DANTE. 


100  District  of  Columbia,  ss: 

William  J.  Dante,  being  first  duly  sworn,  upon  oath  de¬ 
poses  and  says,  that  he  has  read  the  foregoing  answers  to 
interrogatories,  by  him  signed,  and  knows  the  contents 
thereof;  that  the  matters  and  things  therein  stated  as  of 
his  own  knowledge  are  true,  and  those  stated  as  upon  in- 
foi'ination  and  belief  he  believes  to  be  true. 

WILLIAM  J.  DANTE. 


Subscribed  and  sworn  to  before  me  this  14th  day  of  De¬ 
cember,  1925. 

[xoTARiAL  seal]  MARIE  McDonald, 

Notary  Public,  D.  C. 

101  Answer  of  Defendant  Rose  Keeling  Hutchins. 

Filed  December  15,  1925. 

*#♦*##* 

In  answer  to  the  bill  of  complaint  filed  herein,  your  re¬ 
spondent,  Rose  Keeling  Hutchins,  respectfully  states  as 
follows : 
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That  she  lias  no  personal  knowledge  of  the  averments  and 
allegations  constituting  the  basis  of  said  hill  and  is  advised 
by  counsel  that  it  is  not  necessary  for  her  to  answer  fur¬ 
ther,  as  she  has  been  made  a  party  defendant  only  because 


of  her  interest  in  the  estate  of  Stilson  l[utchins — her  late 


husband — and  not  because  any  relief  is  sought  against  her; 
that  she  wishes  to  state,  however,  that  she  greatly  de¬ 
precates  the  tiling  of  said  bill  and  prays  that  this  Honor¬ 
able  Court  will  do  everything  in  its  power  to  expedite  the 
hearing  and  speedy  determination  of  this  cause  so  that  fur¬ 
ther  liquidation  of  said  Hutchins  Estate  will  not  be  pro¬ 
longed  and  delayed ;  that  any  great  delay  would  necessarily 
work  much  hardship,  inconvenience  and  loss  to  her  due  to 
the  fact  that  she  is  yet  to  receive  tlie  greater  portion  of  her 
interest  in  said  estate  which  consists  chietly  of  uiqiroductivc 
real  estate  netting  about  two  and  one-half  per  centum  ])er 
annum  on  a  fair  market  valuation  thereof. 


ROSE  KEELIXO  HUTCHINS, 


THOS.  MORTON  GITTIXGS, 


Defendanf. 


Attorney  for  Defendant. 


102  District  of  Columbia,  sh: 

I,  Rose  Keeling  Hutchins,  being  first  duly  sworn,  depose 
and  sav  that  I  have  read  the  foregoing  answer  bv  me  sub- 
scribed  and  know  the  contents  thereof ;  that  the  matters  and 
things  stated  as  of  my  own  knowledge  are  true,  and  those 
stated  upon  information  and  belief,  I  believe  to  be  true. 

ROSE  KEELING  HUTCHINS. 


Subscribed  and  sworn  to  before  me  this  12th  day  of 
December,  1925. 

[notarial  seal.]  GOLDIE  STEIN, 

Notary  PnhViCy  d'c. 

Ansiver  of  Defendant  Mildred  Boyers  Penn. 

Filed  January  19,  1926. 

•  •••••• 

The  answer  of  the  defendant,  Mildred  Rogers  Penn,  to 
the  Bill  of  Complaint  against  her  and  others  in  Chancery 
exhibited,  respectfully  shows: 
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1.  She  admits  the  eitizt'iiship  of  the  plaintiffs.  She  denies 
that  the  i)laintilf,  iMerillat,  is  one  of  the  trustees  of  the 
Mstate  of  Stilson  lluteliins,  deceased,  and  avers  the  fact 
to  he  that  he  is  one  of  tliree  trustees  created  bv  the  certain 
deed  dated  May  Id,  li)24,  made  Kxhibit  A  with  the  bill,  under 
which  the  said  trustees  hold  the  legal  estate  to  certain  real 
and  })ersonal  estate,  of  which  the  defendant.  Rose  K. 
Hutchins,  is  the  henelicial  owner  of  an  undivided  one- 
fourth;  tlie  plaintilf,  Walter  S.  Hutchins,  is  the  beneficial 
owner  of  an  undivided  one-fourth;  and  this  defend- 
lOd  ant  is  the  henelicial  owner  of  an  undivided  one-half. 


That  by  the  express  terms  of  said  deed,  the  trustees 
are  re(piired  to  sell  said  property  and  distribute  the  pro¬ 
ceeds  thereof  among  the  beneficial  owners  in  the  said  pro- 
I)ortions  and  when  such  distribution  has  been  made,  all  the 
right,  title,  interest  and  estate  of  the  plaintiff,  Merillat  and 
his  co-trustees  terminates  as  to  all  such  distributed  prop- 


ertv. 

2.  She  admits  the  citizenship  and  residence  of  the  de¬ 
fendants,  she  denies  that  iMyer  Cohen  and  Thomas  ^lorton 
Oittings  are  trustees  of  the  Estate  of  Stilson  Hutchins,  and 
avers  that  they  hold  the  legal  title  to  said  property  in  the 
same  estate  and  manner  as  is  hereinbefore  set  forth  as  to 


said  Werillat.  She  admits  that  the  said  Cohen  is  the 


nominee  of  this  defendant  and  of  Lee  Hutchins,  and 
specially  represents  this  defendant  in  respect  of  an  un¬ 
divided  one-half  of  said  property,  and  the  said  Thomas 
Horton  Gittings  is  the  nominee  of  said  Rose  Keeling 
Hutchins,  and  specially  represents  said  Rose  Keeling 
Hutchins  in  respect  of  her  undivided  one-fourth  interest, 
but  both  said  Cohen  and  said  Gittings  owe  certain  duties 
to  all  the  equitable  owners  with  respect  to  so  much  of  said 
property  as  remains  undistributed  to  the  said  parties,  in 
their  own  right,  in  severalty.  She  admits  that  William  J. 
Dante  was  employed  as  the  agent  of  said  trustees  for  cer¬ 
tain  limited  purposes,  but  avers  that  his  employment  ceased 
on  the  31st  dav  of  Mav,  1925.  She  has  no  knowledge  of  anv 
grievances  against  either  the  said  Cohen  or  said  Dante  and 


demands  strict  proof  thereof. 

3.  Answering  the  third  paragraph,  she  avers  that  she  was 
entitled  to  an  undivided  one-fourth  of  all  the  real  and  per- 
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soiial  property  which  was  assigned,  transferred  and 

104  conveyed  to  the  said  Gittings,  Merillat  and  Cohen, 
by  the  certain  deed  dated  May  16,  1924,  and  finally 

executed  and  delivered  and  made  elfectual  in  law  on  May 
19th,  1924,  and  that  by  virtue  of  the  will  of  Lee  Hutchins 
she  became  entitled  to  an  additional  one-fourth  of  all  the 
property  held  by  the  said  trustees. 

4.  This  defendant  has  no  knowledge  as  to  the  value  of  the 
estate  of  Stilson  Hutchins  or  the  amount  of  the  indebted¬ 
ness  secured  thereon  and  can  not  admit  the  allegations 
thereof.  She  admits  that  William  J.  Dante  was  the  con¬ 
fidential  employe  of  Stilson  Hutchins  for  about  sixteen 
years  before  said  Stilson  Hutchins’  death,  and  that  for 
about  two  years  before  said  death,  said  Dante  acted  as  trus¬ 
tee  for  said  Stilson  Hutchins,  as  to  all  of  his  estate  and  she 
is  advised  and  believes  that  he  fulfilled  his  duties  with  skill 
and  fidelitv. 

Upon  information  and  belief,  she  admits  that  at  the  time 
of  Stilson  Hutchins’  death,  three  papers,  purporting  to  be 
last  wills  and  testaments  of  said  Stilson  Hutchins  were  filed 
in  Court ;  that  the  latest  in  date  was  propounded  for  probate 
by  the  plaintiff,  Walter  S.  Hutchins;  that  Lee  Hutchins  op¬ 
posed  the  probate;  that  prolonged  litigation  followed,  re¬ 
sulting  in  a  verdict  and  judgment  against  said  paper  writ¬ 
ing,  and  that  said  litigation  cost  the  estate  over  $120,000. 

Upon  information  and  belief,  this  defendant  denies  that 
in  the  settlement  of  said  will  contest  the  defendant  Cohen 
insisted  that  said  Dante  should  be  employed  as  agent  of  the 
trustees,  and  she  denies  that  said  Cohen  had  any  rights  or 
power  to  insist  upon  anything.  She  is  advised  that  Lee 
Hutchins  desired  the  retention  of  said  Dante  as  agent,  be¬ 
cause  of  his  long  familiarity  with  the  various  prop- 

105  erties,  and  the  dangerous  consequences  to  all  ])arties 
in  interest  which  Lee  Hutchins  believed  would  ensue 

if  the  management  of  the  property  passed  immediately  into 
the  hands  of  strangers.  She  has  no  knowledge  and  ther(‘- 
fore  can  not  admit  that  until  the  death  of  Lee  Hutchins  said 
Dante  acted  as  agent  for  Lee  Hutchins,  under  a  ])ower  of 
attorney,  and  she  denies  that  if  such  be  the  fact,  it  is  ma¬ 
terial. 

5.  She  admits  that  the  apartment  houses  known  as  the 
Highlands  and  the  Westmoreland  were  a  part  of  the  estate 
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of  Stilsoii  Iluteliiiis  at  I  lie  time  of  his  death.  Upon  in¬ 
formation  and  belief  she  denies  that,  while  negotiations  for 
the  settlement  of  the  controversy  over  the  alleged  wills  of 
Stilson  Hutchins  were  jiending,  propositions  for  the  sale 
of  the  Highlands  and  Westmoreland,  referred  to  in  the  Bill 
of  Com])laiMt  were  received,  and  avers  the  fact  to  be  that 
said  offers  were  received,  the  one  from  A.  S.  Gardiner,  a 
broker,  on  March  21,  1924,  and  the  other  from  Zach  M. 
Knott,  a  liroker,  on  March  29,  1924.  That  at  neither  of  said 
times  was  aiiv  negotiation  for  the  settlement  of  the  will  con- 
troversy  ])ending.  She  is  informed  and  believes  that  on 
April  11th,  1924,  in  response  to  an  overture  by  William  J. 
Dante,  a  conference  was  held,  between  counsel  for  the 
])arties  interested  in  said  estate,  at  which  the  defendant, 
Hose  K.  Hutchins,  and  the  plaintiff,  Walter  S.  Hutchins, 
were  also  present,  in  person,  for  the  purpose  of  effecting  a 
settlement  of  the  will  controversy,  but  that  said  conference 
abruptly  terminated,  the  same  day,  without  even  reaching 
a  basis  for  any  agreement,  and  without  promise  on  behalf 
of  anyone  to  resume  the  same. 

She  is  also  informed  and  believes,  that  prior  to  April 
eleventh,  1924,  Lee  Hutchins,  acting  for  himself  and 
lOf)  for  this  defendant,  and  the  defendant.  Rose  K. 

Hutchins,  for  herself,  had  expressed  their  definite  re¬ 
fusal  to  entertain  the  proposition  submitted  by  said 
Gardiner,  on  March  21,  1924,  for  the  ])urchase  of  the  High¬ 
lands  and  Westmoi’oland  ])roperties,  and  that  they  had 
definitely  a])i)i‘oved  tlie  proposition  submitted  by  Zach  M. 
Knott,  on  March  29,  1924,  hereinafter  styled  the  ‘AVard- 
man  offer,”  for  the  purchase  of  the  said  property,  and  had 
nrg(‘(l  that  Hie  defendant,  AVilliam  J.  Dante,  then  trustee, 
holding  the  legal  title  thereto,  be  authorized  to  execute  the 
sale  on  the  terms  of  said  otfer,  and  she  is  informed  and 
believes  that  none  of  said  parties  ever  receded  from  said 
position  or  changed  his  or  her  attitude  with  regard  to  the 
same.  And  she  further  avers,  upon  information  and  be¬ 
lief,  that  before  any  agreement  for  the  settlement  of  said 
will  contest  was  reached,  all  the  parties  in  interest,  that  is 
to  say,  the  plaintiff,  Walter  S.  Hutchins,  the  defendant. 
Rose  K.  Hutchins,  Lee  Hutchins  and  this  defendant,  had 
severally  agreed  to  accept  the  offer  of  Harry  Wardman, 
Thomas  P.  Bones  and  James  D.  Hobbs,  dated  and  sub- 
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mitted  March  29,  1924,  known  as  the  “Wardman  olYer”, 
as  submitted  in  writing  by  said  Zach  M.  Knott. 

Further  answering  said  paragrapli,  this  defendant,  upon 
information  and  belief,  says  that  after  the  unsuccessful 
conference  of  April  11th,  1924,  seeking  to  bring  about  nego¬ 
tiations  for  the  settlement  of  the  will  contest,  no  negotia¬ 
tions  for  that  purpose  were  had  until  about  May  1,  1924, 
and  that  said  negotiations  were  prosecuted  continuously 
to  a  conclusion  which  was  reached  on  ^lay  19,  1924. 

That  this  defendant  executed,  along  with  the  other  parties 
in  interest,  the  several  documents  prepared  by  coun- 
107  sel  to  elfectuate,  in  legal  form,  the  agreement  then 
reached  by  the  parties.  That  she  has  not  such  per¬ 
sonal  recollection  of  the  same  as  to  enable  her  to  admit  or 
deny  the  statement  of  the  legal  effect  thereof,  set  out  in 
the  bill,  and  she  is  advised  that  she  has  the  right,  for  the 
purpose  of  accuracy,  to  refer  to  the  documents  themselves, 
for  the  contents,  true  intent  and  meaning  and  legal  effect 
thereof. 


She  denies  that  the  latter  portion  of  Paragraph  V  of  the 
Bill,  beginning  with  the  words  “it  being  then  and  thereto¬ 
fore  understood  and  agreed”  and  ending  with  the  words 
‘‘as  hereinafter  more  particularly  set  out,”  correctly  states 
the  facts  as  to  the  sale  of  the  Highlands  and  Westmore¬ 
land,  to  Wardman,  Bones  and  Hobbs,  and  avers  that  the 
true  facts  in  relation  thereto  are  as  follows: 

That  before  the  deed  creating  said  trustees  was  executed, 
all  the  parties  interested  in  said  real  estate,  namely,  the 
plaintiff,  Walter  S.  Hutchins,  the  defendant,  Rose  Keeling 
Hutchins,  Lee  Hutchins  and  this  defendant,  had  agreed  to¬ 
gether  that  the  said  offer  to  ])urchase,  of  ^larch  29,  1924,  by 
Wardman,  Bones  and  Hobbs,  should  be  accepted.  To  this 
agreement  of  acceptance  of  the  Wardman  offer,  no  one  of 
the  trustees,  thereafter  created,  was,  or  could  be,  a  party, 
because  the  said  trustees  were  non-existent  at  said  time. 

And  this  defendant  is  further  informed  and  believes  that 
as  the  said  sale  to  Wardman,  Bones  and  Hobbs,  theretofore 
agreed  to  by  all  parties,  could  not  be  consummated  and  the 
property  actually  coveyed  to  said  Wardman,  Bones  and 
Hobbs,  before  the  contemplated  execution  of  the  deed  and 
agreements  for  settlement  of  the  will  controversy,  a  con- 
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tract  tor  sale  of  said  real  estate,  embodying  the  terms 
lOS  of  tin*  said  offer  of  Mai'cli  29,  1924,  was  drafted  by 
counsel  acting  foi‘  L(‘(‘  lintebins  and  this  (hdeiidaiit, 
i)y  which  contract  the  trustees  wer(.‘  to  convey  the  ])ro|)erty 
to  said  Wardman,  Hones  and  Hobbs,  n})on  the  terms  em¬ 
bodied  in  said  off(‘r  of  March  2i),  1924,  which  the  said  })ai*- 
ties  in  inter(‘st  had  thei*etofore,  in  person,  a})proved  and 
the  said  trustees  were  not  authorized  to  negotiate  a  sale 
upon  terms  in  their  discretion  or  to  do  any  other  act  than 
the  administrative  one  of  carrying  into  execution  and  to 
consummation  the  terms  of  said  off(*r  of  March  29,  1924. 

Fni'tlun*  answering  ])aragrai)h  V  of  said  bill,  this  defemd- 
aiit  admits  that  Hxhii)its  “A,”  “B,”  and  filed  with 

the  bill  are  true  copies  of  the  originals. 

b.  Answei’ing  the  sixth  ])a]*agra])h  of  said  Bill,  this  de¬ 
fendant,  n])on  information  and  belief,  denies  that  during 
th(‘  iu\gotiations  for  the  sidtlement  of  the  will  contest,  tlie 
])arties  interested  in  the  (‘state  of  Stilson  lintchins  and  the 
attorneys  representing  them  had  before  tlu^m  for  considera¬ 
tion  two  ))ropositions  foi-  the  sale  of  the  Higlilands  and 
\V(‘stmor(*land,  as  in  said  ])aragraph  sot  fortli,  and  upon 
like  infoiTnation  and  belief,  she  avers  tlie  fact  to  be  tliat 
the  ])ro])osal  submitted  by  Algernon  S.  (lardiner  was  sub¬ 
mit  t(‘d  on  .March  21st,  1924,  thi’ongh  AVilliam  J.  Dante,  then 
ti‘nst(‘e  of  the  estate,  with  th(‘  i-(‘commendation  that  it  ])e 
r(‘jected,  and  that  it  was  delinitely  rejected  by  the  defend¬ 
ant,  Bose  K.  Hutchins,  in  her  own  belialf  and  liy  Lee 
Hutchins,  in  his  own  Ixdialf  and  in  belialf  of  this  defend¬ 


ant,  within  three  days  after  its  submission  to  them,  and 
this  (hvision,  by  them,  was  nevei*  thereafter  departed  from, 
bv  tliem. 

She  admits  that  the  ])ro])osition  for  the  purchase  of  said 
pi*op(‘rty,  made  by  Hai’ry  Wardman,  Thomas  P. 
109  Bones  and  James  D.  Hobbs,  known  as  tlie  “Ward- 
man  offer”  in  terms  snbstantiallv  as  set  forth  in 
said  paragrajih,  was  submitted,  on  ^larch  29,  1924,  to  the 
defendant,  William  J.  Dante*,  who  then  held  the  legal  title 


to  the  pro])erty,  as  ti’iistee,  and  that  he  submitted  it  to  the 
parti(*s  in  inter(*st,  and  r(*commend(‘d  its  acce])tance;  that 
the  defendant,  Bose  K.  Hutchins,  accepted  the  same,  for 
lierself,  and  Lee  Hutchins,  acting  for  himself,  and  for  this 
defendant,  accepted  it:  but  she  d(‘nies  that  at  the  time  of 
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submission  of  either  of  said  offers  of  |)ur(*hase,  any  negotia¬ 
tion  for  settlement  of  the  will  controversy  was  in  progress 
and  she  avers  the  fact  to  be  that  no  negotiations  for  the 
settlement  of  said  will  contest  occurred  until  the  11th  day 
of  A})ril,  1924;  that  said  negotiation  lasted  but  a  few  hours 

and  was  finallv  and  definitelv  terminated  bv  the  uncondi- 

*  «  • 

tional  refusal  of  Mrs.  Rose  Keeling  llutcliins  to  agri'e  to  a 
a  division  of  tlie  estate  in  the  ])roportions  pi‘o])osed,  and 
agreed  to  by  the  other  ])arties,  and  upon  like  information 
and  belief,  she  avers  that  no  negotiation  for  the  s(‘tt lenient 
of  said  will  contest  was  thereafter  enter(‘d  ujxni  until  May, 
1924. 

Upon  information  and  lu^litd*,  sh(‘  admits  that  the  plain¬ 
tiff,  Walter  S.  Hutchins,  object(‘d  to  the  acc(‘ptanc(‘  of  said 
Wardman  offer,  both  on  the  ground  of  ])rice  and  of  the 
amount  of  commissions  to  be  paid,  and  that  he  subseipiently 
withdrew  said  objection  and  consented  to  the  acce])tanc(‘  of 
said  offer.  Upon  information  and  belief,  she  d(*nies  that 
he  withdrew  his  objection  and  gave  his  consent  because*  of 
anv  statements  bv  the  defendant,  (^ohen,  that  unless  full 
commission  was  ])aid,  no  sale  could  be  (‘fl‘ect(*d,  but  that  he 
withdrew  his  objection  and  consented  to  accept  said  otfer, 
because  defendant.  Rose  Keeling  Hutchins,  ridused 
110  to  negotiate  for  the  s(*ttlement  of  the  will  cont(*st 
unless  the  said  Wardman  offer  of  March  29,  1924, 
was  accepted  by  all  parties. 

She  is  informed  and  b(*liev(*s  that  it  is  a  fact  that  at  tin* 
time  said  Wardman  offer  was  submitted,  the  said  Knott 
was  a  roomer  in  the  house  of  defendant,  Dante,  then  the 
trustee  of  the  estate  of  Stilson  Hutchins,  and  that  said 


Dante,  in  his  letter  recommending  said  AVardman’s  offer 
to  defendant  Rose  K.  Hutchins,  and  to  ]daintiff,  Walter 
S.  Hutchins,  stated  that  ho  did  so  entirely  in  the  interest 
of  the  Hutchins  Estate;  that  In*  was  ])(‘rsonally  wholly  dis¬ 
interested,  and  would  not  I'cceive  any  part  of  the  commis¬ 
sion,  provided  by  said  contract  to  be  ])aid,  and  u])on  infor¬ 
mation  and  belief,  she  avei's  that  said  statement  of  said 


Dante  was  true,  and  that  said  Dante  never,  at  any  time,  re¬ 
ceived  any  part  of  said  commission. 

I^pon  information  and  belief,  she  denies  that  defendant, 
Cohen,  assured  his  co-trustees  that  no  part  of  said  commis¬ 
sion  would  go  to  said  Dante,  and  she  denies  that  said  Cohen 
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or  Ills  cM)-l nist(‘cs  had  aiiythiiii'*  to  do  with  the  acceptance 
of  said  AVardmaii  offer,  or  with  the  commission  therein 
provided  to  l>e  i)aid,  oi‘  that  he  or  tliey  were  trustees  at  tlie 
time  of  the  acc(‘ptaiici‘  of  said  Wardman  offer,  and  she 
avers  the  fact  to  he  that  the  saitl  acceidance  of  said  AVard- 
man  offer  was  ^iveii  l)y  the  parties  in  interest,  themselves, 
in  tlieii’  own  ri^ht,  witlioiit  the  intervention  of  said  trustees 
and  before  said  trustees  were  in  existence. 

Answering'  the  last  portion  of  said  sixth  paragra])h  of 
said  hill,  heginning  with  the  words  “After  a  series  of  con- 
fei'ences  of  the  said  (fittings,  Alerillat  and  (Vilien”  this  de¬ 
fendant,  n])on  information  and  belief,  says  that  the 
111  av(‘iTnents  therein  do  not  cori'ectly  state  the  facts 
and  that  the  true  facts  are  as  follows: 

'riieiH*  wer(‘  no  conferences  between  the  said  (fit¬ 
tings,  Ahn'illat  and  (\)hen  as  to  the  acce])tance  of 
the  said  Wardman  olfcn*.  At  the  outset  of  the  negotiations 
for  the  settlement  of  the  will  contest,  beginning  early  in 
May,  the  defendant.  Rose  K.  Hutchins,  through  her  coun¬ 
sel,  the  (hdendant,  (fittings,  submitted  to  the  ])laintiff,  Ater- 
illat,  then  counsel  for  the  j)laintiff,  Walter  S.  Hutchins,  and 
the  defendant,  (^ohen,  then  counsel  for  Lee  Hutchins  and 
this  (hdendant,  a  typewritten  memorandum,  containing  a 
series  of  ])ropositions  in  paragraphs,  lettered  consecutively 
from  “a”  to  “o,“  S])ecifying  terms  of  the  proposed  settle¬ 
ment  of  the  will  contest,  to  which  she  would  agree,  or  upon 
which  she  insisted,  among  which  latter,  paragraph  lettered 
“h,“  contains  the  following: 

“h.  ddie  Highlands  and  Westmoreland  sale  (Wardman 
OlTer)  to  be  i)ut  through  at  once  and  division  of  proceeds 
not  necessary  for  payment  of  debts  to  be  made  upon  con¬ 
ed  usion  of  compromise  agreement.” 

These  sevei'al  propositions  submitted  by  Airs.  Hutchins, 
through  Air.  (fittings,  as  before  stated,  were  considered 
in  conference  by  the  said  counsel  and  by  Walter  S.  Hutch¬ 
ins,  in  person,  and  later  turned  over  to  other  counsel  for 
Lee  Hutchins  to  embody  in  the  form  of  the  linal  agreements 
and  deed  to  be  ex(‘cuted  by  the  parties  to  the  settlement. 
The  preparation  of  said  documents  was  not  completed  until 
Alay  12th,  1924,  and  the  said  com])leted  documents  were 
tlnni  considered]  and  discussed  by  all  the  counsel  and  by 
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Walter  8.  lliileliiiis,  in  person.  Diirin**-  this  consideration, 
it  was  noted  by  the  parties,  that  the  Wardman  offer  of 
March  29,  1924,  which  Iiad  been  accepted,  could  not 
112  be  carried  through  to  a  completed  sale,  as  stii)u- 
lated  ill  paragraph  lettered  “h,”  before  the  agree¬ 
ments  and  deed  for  settlement  of  the  will  controversy  would 
be  executed,  because  the  defendant,  Kose  K.  irutchiiis,  was 
to  sail  for  Europe  on  May  22,  1924,  and  she  insisted  that 
the  settlement  of  the  will  contest  should  be  closed  before 


she  sailed,  or  she  would  not  agree  to  it.  For  this  reason 
the  contract  in  consummation  of  the  acceptance  of  the 
Wardman  offer  would  have  to  be  executed  bv  the  trustees 


to  be  appointed  under  the  sidtlemeiit  of  tin*  will  contest, 
instead  of  by  Dante,  the  then  trustee  holding  legal  title  to 
the  property. 

The  defendant,  Walter  Hutchins,  then  suggested  that 
said  contract  of  sale  between  the  trustees  to  be  appointed 
and  said  Wardman,  Bones  and  Hobbs,  be  drawn  u])  by 
associate  counsel  for  Lee  Hutchins  and  the  said  Wardman 


offer  of  March  29,  1924,  was  delivered  to  said  counsel,  who 
was  requested  to  ])repare  the  sale  contract  in  conformity 
with  the  terms  expressed  in  said  offer.  Said  counsel  for 
Lee  Hutchins  did  ])repare  the  said  contract  of  sale,  upon 
the  terms  expressed  in  said  offer  of  March  29,  1924,  and 
Exhibit  I),  tiled  with  the  bill,  is  a  correct  copy  of  said  con¬ 
tract  as  drawn  bv  said  counsel. 


And  this  defendant  is  informed  and  believ(‘s,  and  there¬ 
fore  avers,  that  neither  the  plaintiff  Merillat,  Trustee,  nor 
the  defendant  Git  tings.  Trustee,  nor  the  defendant  Cohen, 
Trustee,  nor  tin*  defendant  Dante,  had  anything  to  do  with 
fixing  the  terms  of  said  contract  of  sale  of  the  Highlands 
and  Westmoreland.  That  the  terms  of  said  contract  spe¬ 
cifically  fixing  the  commission  to  be  paid,  originated  with 
the  said  Wardman,  Bones  and  Hobbs,  on  March  29th, 
113  1924,  and  were  fixed  and  embodied  in,  and  controlled 

by,  the  terms  contained  in  the  offer  of  said  Ward- 
man,  Bones  and  Hobbs,  of  March  29th,  1924,  without  any 
communication  from  or  to  said  Merillat,  Gittings,  Cohen 
or  Dante,  or  any  one  of  them,  and  that  the  said  terms,  so 
set  out  in  said  offer  of  March  29,  1924,  had  been  approved 
and  accepted  by  Rose  Keeling  Hutchins,  acting  for  her¬ 
self,  by  Lee  Hutchins,  acting  for  himself  and  for  this  de- 
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fendaiit,  prior  to  April  first,  1924,  and  were  consented  to 
by  the  plaintilf,  Walter  S.  lintehins,  acting  for  himself, 
])rior  to  May  12,  1924. 

7.  Answering  the  seventh  paragraph  of  said  bill,  this 
defendant,  upon  information  and  belief,  says  that  the  facts 
stated  in  said  paragraph,  down  to  the  sentence  beginning 
“At  or  shortly  prior  to  the  time  of  the  signing  of  said 
checks”  are  substantially  true,  but  she  is  informed  and 
believes  that  the  selection  of  the  Secretary  to  the  trustees 
was  the  unanimous  act  of  all  the  trustees,  and  so  far  as 
this  defendant  knows  has  never  been  revoked,  nor  disap- 
j)i-ovetl,  by  anyone  of  them,  nor  by  anyone  in  interest. 

Answering  the  residue  of  said  paragraph,  this  defendant, 
upon  information  and  belief,  denies  that  at  or  shortly  be¬ 
fore  the  signing  of  the  checks  for  the  commissions  to  Knott 
and  Wardman  Construction  Company,  the  defendant  Cohen 
told  the  ])laintit‘f,  Merillat,  and  the  defendant  Gittings, 
that  said  Knott  would  have  to  divide  his  commission  of 
$18,000.  with  the  firm  of  Tyler  &  Kutherford,  and,  ui)on  like 
information  and  belief,  she  avers  that  at  or  shortly  prior 
to  the  signing  of  said  checks,  the  defendant  Cohen  had  no 
knowledge  of  any  such  obligation  upon  Knott’s  part  or 
what  obligations  he  had  to  Tyler  &  Rutherford  in  the 
114  premises.  She  admits  that  neither  said  Cohen  nor 
the  said  Dante  ever  stated  that  either  would  receive, 
or  claim  any  interest  in  said  commission  checks,  and,  upon 
like  information  and  belief,  she  denies  that  said  Cohen  or 
said  Dante  ever  made  such  a  claim  or  that  said  Cohen  or 
said  Dante  ever  did  receive  any  part  of  said  commission. 
Upon  information  and  belief,  she  denies  the  other  aver¬ 
ments  of  said  paragraph,  and  avers  the  fact  to  be  that  the 
said  commission  was  never  discussed  by  or  mentioned  to 
said  Cohen  until  July,  1925,  when  plaintiff,  Merillat,  sent 
a  telegram  on  the  subject  to  defendant,  Cohen,  at  Atlantic 
City,  Xew  Jersey. 

8.  Answering  the  eighth  ])aragraph  of  said  Bill,  this  de¬ 
fendant,  upon  information  and  belief,  denies  each  and  every 
of  the  allegations  thereof,  and  upon  like  information  and 
belief,  she  avers  that  the  facts  with  res])ect  to  the  payment 
by  said  Knott  to  said  Cohen  are  as  follows: 

That  on  the  Bith  of  April,  1924,  the  said  Cohen  left  Wash- 
inglon  and  did  not  return  to  the  city  until  April  27th,  1924; 


94 


MYER  COHEN,  TR.,  VS.  W.  S.  HUTCHINS  ET  AL. 


that,  ill  tlic  interim,  and  on  April  2Gtli,  1924,  an  officer  of 
the  Tyler  &  Kiitherford  Corporation  liad  written  to  said 
Wardinan,  stating*  tliat  the  paintiff,  Walter  Ilntchins,  had 
refused  to  accept  the  Wardnian  offei*  of  March  29,  1924, 
unless  the  coininission  therein  fixed,  of  $.‘)(),0()().  was  re¬ 
duced  to  $2o,00().  and  that,  if  said  coininission  were  so  re¬ 
duced,  Tyler  iS:  Hutherford  would  insist  u])on  receiving 
$18,()()()  thereof,  and  the  Wardman  Construction  Company 
would  he  comjielled  to  ai'ceyit  i(^7,00().  as  its  share  of  said 
commission.  Tliat,  u])on  receipt  of  said  letter,  said  Ward- 
man  summarilv  withdrew  and  revoked  the  said  offer  of 
IMarch  29,  1924,  and  refused  to  buy  the  [iroperty  on  any 
terms  whatever,  or  to  have  any  further  dealings 
Ho  with  any  of  the  jiarties  connected  with  said  transac¬ 
tion.  That  on  tlie  28th  day  of  Ajiril,  1924,  the  said 
Knott  called  upon  said  Cohen,  informed  him  of  the  facts, 
last  above  stated,  and  told  said  Cohen  that  he,  said  Knott, 
would  lose  his  entire  commission  of  $18,000.  if  Wardman 
adhered  to  his  refusal  to  buy  the  property,  and  said  Knott 
then  retained  and  enpiloyed  the  said  Cohen  to  use  his 
efforts  to  induce  said  Wardman  to  withdraw  his  refusal 
to  (‘arry  out  the  offer  of  Mar(*h  29th,  1924,  and  to  agree 
to  abide  by  the  same.  That  said  Cohen,  with  the  knowl¬ 
edge,  consent  and  earnest  advocacy  of  his  client,  Cee 
Hutchins,  who  had  theretofoi'e  aiijiroved  and  accepted 
said  Wardman  offer  in  his  own  behalf  and  in  behalf  of 
this  defendant,  at'cepted  said  emviloyment.  That  there¬ 
after,  said  Cohen  had  several  interviews  with  said  Ward- 
man  in  the  effort  to  persuade  him  to  recede  from  his  re¬ 
fusal  to  carry  out  the  offer  of  March  29,  1924,  and  to  agree 
to  revive  and  abide  bj’  the  same.  Defendant  is  informed 

and  believes  that  the  said  service  bv  said  Cohen  was  in 

* 

the  interest  of  all  parties,  because  the  settlement  of  th(‘ 
litigation  over  the  will  contest  which  everyone,  including 
the  plaintiff  Hutchins,  was  striving  to  accomplish,  was  de- 
jiendent  upon  the  consummation  of  said  sale,  under  said 
Wardman  offer,  as  is  admitted  and  alleged  in  the  bill.  And 
such  service,  by  said  (^ohen,  did  not  involve  any  negotia¬ 
tions  fixing  any  terms  of  sale  or  commissions  to  be  ])aid 
thereon,  but  only  the  consent  of  Wardman  to  carry  out 
the  s})ecific  terms  in  the  offer  of  March  29,  1924,  theretofore 
approved  by  all  parties  in  interest,  acting  for  themselves 
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and  not  any  trn^toos,  and  it  was  a  fnrtlior  distinct 

advantage  to  the  ])arties  in  interest  to  have  the  cost  of  such 
service  for  their  benefit  paid  by  Knott,  instead  of  by 
IK)  tlie  beneficial  owners  of  tlie  property. 

Tliat,  as  tlie  result  of  the  efforts  of  said  Cohen, 
tlie  said  Wardnian,  for  himself  and  his  associates,  about 
May  5,  1924,  agreed  to  revive  the  said  offer  of  March  29, 
1924,  and  to  buy  the  ]iro])erty  upon  the  terms  set  out  in 
said  offer  of  ^farch  29,  1924.  Cohen  informed  said  Knott 
of  this  action  by  AVardman  on  the  same  day. 

After  the  sale  to  said  AVardman,  Bones  and  Hobbs  had 
been  completed,  the  two  ('In'cks  for  $18,000  each,  one  to  the 
order  of  AVardman  (\)ntruction  (kmijiany,  and  the  other  to 
the  order  of  Zach  AI.  Knott  were  delivered  to  said  Cohen  by 
his  co-trustees,  and  said  Knott  was  notified  by  Cohen  of  the 
fact.  Knott  called  ipion  (\)hen  on  Saturday,  the  Kith  of  Au¬ 
gust,  1924,  and  Cohen  then  discussed  with  said  Knott  the 
matter  of  his,  (^ohen’s,  fee  for  his  services  rendered  said 
Knott  in  securing  the  agreement  of  AA^ardman,  Bones  and 
Hobbs  to  revive  the  offer  of  Alarch  29,  1924,  and  to  buy  the 
property,  and  Cohen  suggested  $2,700.  as  a  proper  fee  for 
said  services  to  said  Knott.  Said  Knott  made  no  objec¬ 
tion,  either  to  the  payment  of  a  fee  or  to  the  amount 
thereof,  but  informed  Cohen  that  under  his  contract  with 
9\vlor  c'c  IKithei'ford,  Tyler  cV:  Rutherford  were  entitled  to 
one-half  of  the  $18,000.  commission,  which  he,  Knott,  was  to 
receive,  and  that  he  would  like  to  defer  ])ayment  of  the  fee 
until  he  had  informed  Tyler  Rutherford  of  it,  and  liad  an 
op])ortunity  to  obtain  Tyler  cV:  Rutherford’s  agreement  to 
pay  one-half  thereof,  and  said  Knott  declined  to  accept  the 
check  for  $18,000.  which  was  then  unconditionally  tendered 
to  him  by  Cohen,  until  he  had  informed  Tyler  &  Ruther¬ 
ford  about  th(‘  fee.  On  Monday,  August  18,  1924,  an 
ollicial  of  Tyler  &  Rutherford  called  upon  Cohen,  and  re¬ 
ported  to  said  Cohen  that  Knott  had  informed  them 
117  of  the  fee,  and  asked  Cohen  to  explain  what  it  was 
about,  stating  that  they  had  not  been  informed  about 
Cohen’s  emidoyment  by  Knott,  until  the  day  before. 
Cohen  informed  this  otlicer  of  Tyler  &  Rutherford  of  the 
facts  of  Knott’s  ai)pointment  of  him  and  of  his,  Cohen’s 
services  in  s(‘curing  Wardman’s  agreement  to  revive  his 
offer,  and  of  the  amount  of  the  fee.  Tuesday,  August  19th, 
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Knott  i‘oturiK*<l  and  asked  ( 'olani  t.)  allow  liiin,  Knott,  to  pay 
one-lialt*  tlie  Fee,  and  t'oi*  Colnai  to  look  to  Tyler  & 

Kiitlierford  for  payment  of  the  other  half,  to  whicdi  Cohen 
eonsented.  Knott  then  .i»ave  Cohen  his,  KnotCs  cheek  for 
and  accepted  th(‘  clieck  for  8, ()()().  in  ])aynu‘nt  of 

his  commission  nrnh'r  the  W’ardman  offer  of  March  ‘Jll, 
1924.  Suhsecpiently,  on  Au.i*nst  25th,  11>24,  at  the  instance 
of  Tyler  iV:  I^utherford,  CoIkmi  ai»i‘eed  to  ac(‘ept  i|^2,()0().  in 
fnil  for  his  fee,  and  Tyler  cV:  liutherford  smit  theii*  check  to 
Cohen  for  and  also  ridmhnrsed  Knott  $.‘)50.  of  the 

$1,550.  which  Knott  had  paid  Cohen,  hy  which  ai‘ran,i»e- 
ment  the  total  fee  charged  and  ])aid  to  (V)hen  was  $2,000. 
of  which  Tvler  cV:  Rutherford  paid  one-half  and  Knott  one- 
half. 

Farther  answerini^  said  panii*raph,  this  defendant,  upon 
information  and  belief,  denies  that  (V)hen  ever  refused 
to  deliver  said  check  for  $18,000.  to  said  Knott  and  she  de¬ 
nies  that  said  {V)hen  withheld  delivery  thereof,  e.\cei)t  at 
said  KnotCs  e.\])ress  re(|U('st,  and  she  denies  that  said 
(^ohen  demanded  that  said  Knott  first  pay  said  (\)hen 
fifteen  per  cent  of  said  commission,  or  any  other  sum, 
before  he,  Cohen,  would  deliver  to  said  Knott  said  Check 
for  $18,000.  and  she  denies  that  said  Knott  protested 
against  the  claim  of  said  Cohen,  or  (lUestioiUKl  the  validity 
thereof. 

And,  upon  information  and  belief,  she  denies  that 
118  defendant,  Dante,  urged  and  insisted  upon  the  com¬ 
pliance  hy  said  Knott,  with  the  demand  of  said 
Cohen,  or  coerced  said  Knott  into  compliance  therewith, 
and  u])on  information  and  belief,  she  avers  that  Dante 
never  had  any  intimation,  until  after  said  payment  hy 
Knott  to  said  (^ohen,  that  Knott  claimed  to  object  to  said 
payment  to  Cohen,  and,  on  the  contrary,  she  avers,  upon 
information  and  belief,  that  the  day  after  the  payment  hy 
Knott  to  said  Cohen,  Knott  expressed  himself  to  said 
Dante  as  entirelv  satisfied  with  said  (^oheiCs  actions  in  tlie 
premises. 

Further  answering  said  ]>aragraph,  this  defendant  says 
that  she  is  advised  and  believes  that,  as  the  amount  of 
commission  to  be  paid  on  said  sale  was  agreed  to  and  set¬ 
tled  by  the  parties  in  interest,  acting  sui  juris,  before  any 
relation  of  trusteeship  between  said  Cohen  and  any  of  the 
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parties  in  interest  existed,  the  said  parties  in  interest,  had, 
l)y  siieh  action,  created  an  irrevocable  obligation  upon 
themselves  to  pay  said  commission,  and  that  the  subse¬ 
quent  selection  of  said  Cohen  as  one  of  the  Trustees,  to  see 
to  it,  among  other  things,  that  said  Wardman  otfer  of 
March  29,  1924,  was  carried  through  and  that  said  commis¬ 
sion  should  be  paid,  deprived  said  Cohen  and  all  of  said 
trustees  of  the  right  to  exercise  any  discretion,  in  behalf  of 
the  parties  in  interest  with  respect  to  the  amount  of  said 
commission,  or  its  payment.  That  said  commission  consti¬ 
tuted  no  part  of  the  trust  estate  of  the  parties  beneficially 
owning  said  property,  but  that  the  said  commission  consti¬ 
tuted  a  charge  and  equitable  claim  against  the  property, 
in  favor  of  Knott  and  Wardman  Construction  Company, 
and  that  the  trustees  took  the  estate,  subject  to  said  charge, 
at  the  time  it  was  conveyed  to  them  by  the  parties, 
119  and  said  trustees  could  not,  in  law  or  equity,  refuse 
to  pay  the  same  or  any  part  thereof.  And  she  denies 
that  she,  as  one  of  the  beneficial  owners  of  said  trust,  or 
the  plaintiff,  Walter  Hutchins,  or  the  defendant.  Hose  K. 
Hutchins,  as  the  other  beneficial  owners,  has  any  right  to 
receive  back,  any  part  of  the  said  commission  which  they 
had  all,  prior  to  the  creation  of  said  trust,  agreed  to  pay, 
and  she  refuses,  herself,  to  accept,  or  to  permit  to  be  ac¬ 
cepted,  by  the  Plaintiff,  ^lerillat,  as  trustee,  or  the  defend¬ 
ant  Gittings,  as  trustee,  or  the  defendant,  Cohen,  as  trustee, 
any  part  of  said  sum  for  her  use  or  benefit.  And  she  is 
further  advised  and  believes  and  therefore  avers,  that  by 
the  acce})tanee  of  the  Wardman  offer,  submitted  by  said 
Knott,  by  the  owners  of  the  property,  acting  in  their  own 
right  and  before  any  trustees  had  been  created,  the  said 
Knott  and  the  said  Wardman  Construction  Company  had 
a  vested  right  to  be  paid  the  said  commission,  of  which 
right  no  subsequent  action  by  said  owners,  or  by  the  trus¬ 
tees  subsequently  created  by  said  owners,  could  deprive 
them. 

That  it  was  competent  in  law  and  in  equity  for  the  said 
Knott  to  employ  the  said  Cohen  to  protect  his  interest  in 
said  commission  and  for  said  Cohen,  not  then  a  trustee,  to 
accept  such  employment,  and  to  complete  said  service,  as 
he  did,  prior  to  his  being  a  trustee,  and  that  his  subsequent 
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designation  as  trustee,  to  carry  into  execution  said  Ward- 
man  offer,  and  among  other  tilings,  to  pay  the  said  com¬ 
mission  to  the  parties  tlieretofore  entitled  thereto,  conld 
not  operate  to  deprive  him  of  his  just  compensation  for 
such  services  to  said  Knott. 

Upon  information  and  belief,  slie  denies  that  said  Cohen 
and  Dante  or  either  of  them,  unlawfully  and  by 

120  coercion  or  otherwise,  wrongfully  extorted  from  said 
Knott  01*  from  Tyler  Rutherford,  or  either  of  them, 

the  said  sum  of  two  thousand  dollars  or  any  other  sum 
and  she  is  advised  and  believes  that  even  if  they  had  done 
so,  such  action  would  constitute  a  tort  against  said  Knott 
and  Tyler  &  Rutherford,  of  which  said  Knott  and  said 
Tyler  &  Rutherford,  alone,  could  complain,  and  she  denies 
that  the  avails  thereof  could  enure  to  the  benefit  of  any 
cestui  (pie  trust  under  said  deed,  and  the  attempt  of  the 
plaintiffs,  Merillat  and  Hutchins,  in  said  bill,  to  have  any 
'  part  of  the  fruits  of  such  alleged  tort  paid  over  to  them 
is  against  public  policy,  inequitable,  unconscionable  and 
corrupt,  and  a  claim  which  will  not  be  tolerated  in  a  Court 
of  P]<piity,  and  that  said  bill  should  be  summarily  dis¬ 
missed,  by  reason  of  this  disclosure  of  its  purpose,  on  its 
face.  And  she  claims  the  same  benefit  of  this  defense  as 
if  she  had  moved  to  dismiss  the  bill  for  that  reason. 

Further  answering  the  last  part  of  said  paragraph,  this 
defendant,  upon  information  and  belief,  denies  the  alle¬ 
gations  therein  set  forth,  as  to  the  said  Dante.  And  she 
is  advised  and  believes  that  if  it  were  true  that  the  acts 
therein  set  forth  as  committed  by  him  had  been  com¬ 
mitted,  the  same  would  constitute  no  breach  of  duty  or  trust 
bv  him  to  the  estate  in  the  hands  of  tlie  trustees,  but  would 
merely  make  him  a  joint  tort-feasor  against  said  Knott 
and  that  this  (^ourt  is  without  jurisdiction  to  ini])ose  a  fine 
or  forfeiture  of  his  salary  for  such  alleged  tort,  and  she 
declines  to  accept  or  to  permit  to  be  accepted  or  demanded 
by  said  trustees,  in  her  interest  or  behalf,  any  part  of  said 
defendant’s  salarv  or  anv  other  sum,  whatsoever. 

121  9.  Answering  the  ninth  paragraph,  this  defendant 
is  without  personal  knowledge  as  to  when  said  plain¬ 
tiff,  ^lerillat,  learned  of  the  transaction  between  Cohen  and 
Knott,  or  what  statements  he  made  to  plaintiff,  Hutchins, 
and  defendant  Clittings.  She  is  advised  that  on  Julv  14, 
1925,  said  Herillat  sent  to  defendant,  Cohen,  a  telegram 
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containing  false  statements  of  fact,  stated  in  offensive 
terms,  and  subsequently  wrote  a  letter  of  the  same  char¬ 
acter  ;  that  said  ^lerillat  was  informed,  as  early  as  Aug^ust 
4th,  1925,  of  the  true  facts,  substantially  as  stated  in  this 
answer.  She  is  informed  and  believes  that  the  telegrams 
and  letters  passing  between  the  plaintiff,  ^lerillat,  and  de¬ 
fendant  Cohen,  and  William  G.  Johnson,  acting  for  said 
Cohen,  have  been  set  forth  in  the  answer  of  defendant 
Cohen,  filed  herein,  and  she  prays  leave  to  refer  to  the 
same  with  like  effect  as  if  herein  set  forth. 

She  is  informed  that  the  plaintiff,  ]\Ierillat,  endeavored 
to  prevail  upon  the  defendant,  Gittings,  co-trustee,  to  join 
in  the  prosecution  of  this  case;  that  said  defendant,  Git¬ 
tings,  fullv  informed  himself  as  to  the  facts  and  declined 
to  join  as  co-plaintiff,  and  for  that  reason  was  made  a 
defendant. 

10.  Answering  the  tenth  paragraph,  this  defendant  says 
that  she  has  no  knowledge  as  to  the  state  of  belief  of  the 
plaintiffs,  Hutchins  and  ^lerillat,  but  she  denies  that  if 
they  do  entertain  the  beliefs  alleged,  the  said  beliefs  have 
anv  reasonable  foundations  in  fact.  She  has  no  knowledge 
as  to  the  state  of  belief  in  the  mind  of  the  defendant,  Git¬ 
tings,  trustee,  and  she  denies  that  either  of  the  plaintiffs, 

Hutchins  or  ^lerillat,  trustee,  could  know  the  beliefs 
122  of  said  Gittings,  trustee,  unless  said  Gittings  had 
given  verbal  expression  to  such  beliefs,  which,  upon 
information  and  belief,  she  denies  he  has  done. 

This  defendant  is  fully  satisfied,  and  upon  information 
and  belief  avers  that  said  Cohen,  as  trustee,  and  said  Dante 
as  agent  of  the  trustees,  have  both  discharged  their  duties 
with  absolute  fidelity  and  with  skill  and  equal  advantage 
to  all  the  beneficial  owners  of  the  property. 

11.  Answering  the  eleventh  paragraph  of  the  bill,  this 
defendant,  upon  information  and  belief,  denies  that  the 
action  of  the  defendant,  Cohen,  trustee,  in  respect  of  the 
matters  therein  set  forth  was  in  any  respect  improper,  and 
avers  it  to  have  been  in  all  respects  fair  and  honest. 

And  she  avers  that  the  amount  of  insurance  which  de¬ 
fendant  Cohen,  as  trustee,  required  to  be  placed  on  the 
buildings  mentioned,  as  a  protection  for  the  holders  of  the 
notes  for  deferred  purchase-money,  was  a  proper  precau¬ 
tion,  for  the  protection  of  said  holders,  including  the  plaim 
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tiff,  Hutchins,  and  that  the  entire  'oreminm  cliar^e  was  re- 
([iiired  to  he,  and  in  fact  was  ])aid  by  tlie  })nrchasers,  not 
one  cent  tliereof  beini;-  payable  out  of  any  funds  of  the  trust 
estate,  or  in  anywise  charo-eable  to  the  beneficial  owners  of 
the  said  notes  for  deferred  purchase  money,  and  that  the 
manas^ement  of  said  matter,  by  said  Cohen,  who  is  a  skilled, 
licensed  insurance  broker,  resulted  in  an  actual  money  .i»*ain 
to  the  trust  estate  and  to  its  beneficial  owners,  including 
the  plaintiff,  Hutchins. 

She  denies  that  said  Cohen  or  the  firm  of  which  he  is  a 
member,  derived  any  profit  out  of  the  trust  estate,  and  she 
is  advised  and  believes,  and  therefore  charges,  that,  by  ex¬ 
press  provision  of  statute,  the  trust  estate  and  each 
12.‘>  and  everv  beneficial  owner  thereof,  is  forbidden  to 
receive  any  part  of  the  commission  allowed  by  Tn- 
surance  Companies  to  brokers,  placino*  insurance,  either 
directly  or  indirectly,  or  any  rebate  from  said  Companies’ 
^ross  re-premium  rates,  which  include  said  commission  to 
brokers. 

12.  Answerino;  the  twelfth  para.^Taph,  this  defendant 
savs:  She  is  not  familiar  with  the  details  of  the  settlement 
of  the  Hiiifhlands-Westmoreland  sale,  but  she  admits  that 
one-fourth  of  the  notes  for  the  deferred  payments,  amount¬ 
ing  to  $1 88,31  f). 67,  were  distributed  to  her,  on  or  about  Au- 
.icust  16,  1924,  and  upon  that  day  became  her  absolute  pri¬ 
vate  and  ])ersonal  estate.  That  another  one-fourth  part  of 
said  notes,  equal  in  amount,  was  distributed  to  Lee  Hutch¬ 
ins,  and  upon  that  date  became  his  absolute  private  and 
personal  estate.  That  all  of  said  notes  were  thereupon 
absolutely  freed  and  dischari>-ed  from  the  terms  of  the  trust 
deed  under  which  the  plaintiff  Herillat  and  the  plaintiff 
Hutchins  claim,  and  that  neither  of  them,  nor  the  trustee, 
Gittin^s,  nor  the  trustee  Coheu,  nor  the  beneficiaries,  the 
plaintiff  Hutchins,  or  defendant.  Rose  K.  Hutchins,  had  or 
has  a  shadow  of  rio-ht  or  interest  in  said  notes. 

She  admits  that  by  the  will  of  Lee  Hutchins  she  is  sole 
legatee  of  his  entire  estate,  including:  promissory  notes  for 
deferred  ])urchase  money,  arising'  fi*om  the  Hii>hlands- 
Westmoreland  sale. 

She  further  alleges  that  after  the  settlement  of  the  con¬ 
test  over  the  wills  of  Stilson  Hutchins,  she  retained  the 
defendant,  Cohen,  as  her  attorney,  which  relation  he  still 
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occupies,  and  whatever  has  been  done  with  respect  to  the 
said  notes,  both  those  coming-  to  her  directly  and 
124  those  coming  to  lier  as  legatee  of  Lee  Hutchins,  has 
been  done  by  her  ex])ress  direction  and  upon  her  own 
motion.  She  denies  the  right  of  the  ])laintiffs,  or  any  one 
else,  to  control  in  anywise,  her  disposition  of  said  notes,  or 
of  any  other  property  belonging  to  her,  or  to  seek  informa¬ 
tion  in  regard  to  the  same.  She  avers  that  she  has  a  hus¬ 
band  and  a  child,  and  that  plaintiffs  do  not,  nor  does  either 
of  them,  occupy  the  relation  of  apparent  heir  or  next  of  kin 
to  her,  but  are,  in  law,  mere  strangers.  That  she  has 
especially  instructed  said  Cohen  to  keep  confidential  the 

affairs  committed  to  him  bv  her  in  the  relation  of  client  and 

• 

attorney,  and  being  advised  and  believing  that  all  such  mat¬ 
ters  are,  by  law,  legally  confidential,  privileged  and  im¬ 
mune  from  disclosure,  she  has  refused  to  relinquish  her  said 
privilege,  and  refused  to  ])ermit  said  Cohen,  in  any  answer 
to  the  bill  or  interrogatories  in  this  Court,  or  in  any  testi¬ 
mony,  to  make  a  disclosure  with  reference  to  said  affairs, 
and  she  ])rays  the  protection  of  the  Court  against  the  in- 
(juisitorial  attempts  of  the  plaintiffs. 

Further  answering  said  ])aragra])h,  this  defendant  says 
that  she  is  advised  that  bv  the  terms  of  the  deed  of  trust 
from  the  ])urchasers  of  said  property  securing  the  said 
notes  for  deferred  purchase  money,  the  plaintitT,  Merillat, 
trustee,  and  the  defendants,  Gittings,  Trustee,  and  Cohen, 
Trustee,  are  given  no  control  over  any  plans  of  the  pur¬ 
chasers  for  refinancing,  but  such  matter  is  one  between  the 
owner  of  the  property  and  the  holders  of  the  notes.  She  is 
informed  and  believes  that  no  one  of  said  trustees  is  the 


holder  of  any  one  of  said  notes,  and  as  such  trustee,  is  with¬ 
out  legal  interest  in  the  matter.  She  is  further  advised 
and  believes  that  there  is  nothing  in  said  j)rovision 
125  of  said  deed  of  trust  securing  said  notes  which  de¬ 
prives  said  notes  of  the  usual  negotiability  which  ap¬ 
pears  on  their  faces,  or  requires  the  original  or  any  subse¬ 
quent  holder  of  them  to  be  bound  by  or  to  agree  to  the 
wishes  of  the  plaintiffs,  or  either  of  them,  or  of  any  other 
original  or  subsequent  holder,  and  any  embarrastsment 
which  he,  or  the  plaintiff  Herillat,  trustee,  or  the  defendant 
Gittings,  trustee,  may  experience,  from  their  inability  to 
control  the  holders  of  such  notes,  is  only  that  which  is  the 
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inevitable  conseciuence  of  the  laws  for  the  protection  of  the 
rights  of  private  property,  which  laws  prevent  one,  not  the 
owner  of  the  property,  from  dominating  the  control  over 
such  i)roi)erty  by  one  who  is  its  owner,  and  from  such  em¬ 
barrassment  a  Court  of  P]quity  is  incomi)etent  to  atfonl 
relief. 

13.  Answering  the  thirteenth  i)aragraph,  this  defendant 
says  she  is  not  advised  as  to  the  value  of  the  property  still 
held  for  sale  bv  the  trustees  and  does  not  admit  the  alle- 
gations  in  that  regard. 

She  admits  the  allegations  of  the  bill  that  efforts  of  re- 
sponsible  real  estate  brokers  are\niaterial  and,  possibly, 
essential  to  the  advantageous  saleVf  said  real  estate,  and 
that  it  can  not  be  had  without  assumnce  of  fair  dealing  by 
which  such  brokers  will  receive  in  mil  what  they  earn  as 
the  result  of  sales  fairlv  made,  as  ii  demonstrated  bv  the 
fact  that  the  idaintiff,  Hutchins,  broke  up  the  original  ne¬ 
gotiations  for  the  most  important  sale,  yet  made,  that  of 
the  Highlands- Westmoreland,  by  atteiipting  to  compel  the 
brokers  to  accept  eleven  thousand  dollars  less  than  the 
regular  established  commission.  This  action  by  ])laintitT, 
Hutchins,  is  what  led  one  of  the  brokers,  Knott,  to 
120  employ  counsel,  (defendant  Cohen)  to  reinstate  tlf^j 
sale  with  the  purchaser.  She  denies  that  there  were 
in  this  or  in  any  other  matters  any  illegal  exactions  by  de¬ 
fendant  (;ohen,  and  she  believes  that  the  charge  is  made 
against  him  to  cover  the  responsibility  of  plaintiff,  Hutch¬ 
ins,  for  the  disaster  he  precipitated  in  the  Highlands- 
Westmoreland  transaction,  the  consequences  of  which  were 
averted  by  vsaid  defendant  Cohen,  when  employed  by  Knott. 

She  denies  that  the  trustees,  Gittings,  Merillat  and 
Cohen,  under  the  deed  of  May  16,  1924,  from  Rose  K. 
Hutchins  and  others,  will  have  to  handle  negotiations  for 
refinancing  indebtedness  secured  on  Highlands-Westmore- 
land  pro[)erties,  and  avers  that  such  matters  must  be  ad¬ 
justed  between  the  owners  of  the  property  and  the  own¬ 
ers  of  the  notes,  without  the  consent,  advice  or  cooperation 
of  said  trustees,  and  may  be  done  against  the  wishes  qt* 
said  trustees,  should  they  or  any  of  them  seek  to  inter¬ 
meddle  with  such  transactions.  And  she  insists  that  she 
had  the  right  to  make  any  disposition  she  pleased  of  said 
notes  transferred  to  her,  and  will  continue  to  exercise  such 
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rights  with  respect  to  any  other  notes  coming  into  her 
possession  and  will  not  submit  to  dictation  or  inquiry  with 
resi)ect  thereto  by  plaintiff  nutchins  or  the  plaintiff,  Meril- 
lat,  trustee,  or  any  otlun*  trustee  or  heiieliciary  ot*  the  trust 
under  which  they  act. 

Answering  the  last  part  of  said  paragraph,  this  defend¬ 
ant  denies  that  any  conduct  of  the  defendant,  Cohen,  has 
been  such  as  to  cause  the  plaintiffs  to  lose  confidence  in 
said  Cohen’s  integrity,  and  she  believes  said  averment  to 
he  false  and  hut  a  pretext  to  hide  the  fact  that  the  plain¬ 
tiff's  are  acting  from  an  unreasonable  personal  hos- 
127  tility  to  said  Cohen,  wholly  unjustified  by  any  act 
of  said  Cohen,  and  she  avers  that  said  Cohen’s  con¬ 
tinuance  in  the  trusteeship  is  of  the  highest  advantage  to 
all  parties  in  interest,  including  the  plaintiff,  Ilutchins. 
And  she  avers  the  fact  to  be  that  when  the  Le  Droit  Build¬ 
ing  was  offered  for  sale,  and  before  the  sale  was  made,  the 
plaintiff,  Merillat,  refused  to  consider  a  cash  offer  twenty- 
live  hundred  dollars  higher  than  one  then  submitted,  and 
persisted  in  obstruction  to  the  acceptance  or  consideration 
of  higher  offers  from  said  higher  bidder.  That  under  the 
insistence  of  said  Cohen,  that  said  lower  bids  should  not 
be  accepted,  the  price  was  so  forced  up  that  $12,500  more 
was  obtained  for  the  property  from  the  lower  bidder,  who, 
through  the  efforts  and  insistence  of  said  Cohen  was  com¬ 
pelled  to  raise  his  bid  to  overcome  those  of  the  higher 
bidder. 

14.  Answering  the  fourteenth  paragraph,  this  defendant 
denies  that  either  the  defendant,  Cohen,  or  the  defendant, 
Dante,  has  at  any  time,  directly  or  indirectly,  unlawfully 
received  any  profits,  moneys  or  other  property  from  trans¬ 
actions  growing  out  of  the  sale  of  any  ])art  of  said  trust 
estate,  or  that  either  has  committed  any  breach  of  trust. 

15.  It  is  true,  as  alleged  in  the  fifteenth  ])aragraph,  that 
the  term  of  enqiloyment  of  said  Dante  has  expired  and  that 
j)laintiff  Merillat,  trustee,  and  defendant  Gittings,  trustee 
declined  to  re-employ  him,  as  was  their  right,  and  that  the 
defendant,  Cohen,  trustee,  believing  his  services  to  be  of 
great  value  to  all  concerned,  recommended  his  re-employ¬ 
ment,  as  was  likewise  the  right  of  said  Cohen. 

1().  She  admits  the  averments  of  fact  in  the  sixteenth 
jiaragraph  of  the  bill  to  be  true. 
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128  And  having  fully  answered,  she  prays  to  be  lienee 
dismissed,  with  her  reasonable  costs  against  the 

plaintiffs,  in  their  proper  persons,  in  this  behalf  sustained. 

MILDRED  ROGERS  PENN. 

CoMIMON WEALTH  OF  MASSACHUSETTS, 

Count ij  of  Suffolk^  ss: 

I,  Mildred  Rogers  Penn,  do  solemnly  swear  that  1  have 
read  the  aforegoing  answer,  by  me  subscribed,  and  know 
the  contents  thereof;  that  the  facts  therein  stated  as  true 
are  true,  anil  those  stated  upon  inforniation  and  belief,  I 
believe  to  be  true. 

INIILDRED  ROGERS  PENN. 

Subscribed  and  sworn  to  before  me  this  10  day  of  Jan¬ 
uary,  A.  D.  1926. 

[notarial  SEAL.]  F.  A.  RICHARDSON, 

Notary  Puhlic. 

My  commission  expires  Feb.  28,  1930. 

WM.  G.  JOHNSON, 

Atty.  for  Defendant  Mildred  /?.  Penn. 

L.  E.  MORRISON, 

Of  Counsel. 

129  Decree  pro  Confesso  as  to  Defendant  Thomas  M. 

Gittinys,  Trustee. 

Filed  September  14,  1926. 


Upon  application  in  that  behalf  made  by  the  plaintiffs 
herein,  and  it  appearing  to  the  Court  that  a  writ  of  sub¬ 
poena  was  duly  issued  herein  directed  to  the  defendant 
Thomas  ^1.  Gittings,  Trustee,  and  was  personally  served 
on  said  defendant  November  19,  1925,  accompanied  by  a 
copy  of  the  bill  of  complaint  herein,  and  that  said  defend¬ 
ant  has  not  caused  his  appearance  to  be  entered  nor  filed, 
an  answer  to  the  bill  of  complaint  herein ; 

It  is,  by  the  Court,  this  14th  day  of  September,  A.  D. 
1926, 
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Adjudged,  ordered  and  decreed:  That  the  bill  of  com¬ 
plaint  herein  be,  and  it  is  hereby,  taken  for  confessed 
against  the  defendant  Thomas  Gittings,  Trustee. 

WILLIAM  IIITZ, 

Justice. 

IdO  Suffqcsfioii  of  Death  of  Defendant  Dose  K.  Hutchins. 

Filed  February  23,  1927. 
»#*##** 


Now  come  the  plaintiffs  in  the  above-entitled  cause,  by 
their  attorney,  John  E.  Laskey,  and  suggest  the  death  of 
Rose  K.  Hutchins,  one  of  tlie  defendants  herein,  on  March 
14,  1920,  after  answer  filed;  that  said  Rose  K.  Hutchins 
died  testate,  and  by  her  last  will  and  testament,  duly  ad¬ 
mitted  to  probate  and  record  by  this  Court,  holding  Pro¬ 
bate  Court,  named  Thomas  Morton  Gittings,  William  D. 
Hoover  and  Alexander  Muncastei’,  all  of  the  District  of 
Columbia,  as  executors  of  her  estate.  Said  Thomas  Morton 
Gittings,  AVilliam  D.  Hoover  and  Alexander  Muncaster 
thereafter  duly  (jualified  as  such  executors  and  are  now  the 
executors  of  the  estate  of  Rose  K.  Hutchins. 

The  address  of  said  Thomas  Morton  Gittings  is  No.  482 
Louisiana  Avenue,  N.  W.,  Washington,  D.  C. ;  the  address 
of  said  William  D.  Hoover  is  Care  National  Savings  and 
Trust  Company,  15th  Street  and  New  York  Avenue,  N.  W., 
Washington,  1).  C. ;  and  the  address  of  said  Alexander 
Muncaster  is  No.  482  Louisiana  Avenue,  N.  W.,  Washing¬ 
ton,  D.  C. 

JOHN  E.  LASKEY, 
Attorney  for  Plaintiffs. 


131 


Memorandum. 


FebiTiary  24,  1927. — A])pea ranee  of  Thomas  M.  Gittings 
for  Executors  and  Trustees  of  the  Estate  of  Rose  Keeling 

o 

Hutchins,  deceased. 
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Memorandum  Opinion. 
Filed  July  6,  1927. 


My  view  of  this  case  is  as  follows : 

The  bill  prays,  first,  for  a  return  of  money  that  defend¬ 
ants  Cohen  and  Dante  have  received.  I  do  not  think  the 
evidence  shows  that  Mr.  Dante  has  received  any  compensa¬ 
tion  other  than  his  regular  salary.  I  find  nothing  to 
justify  the  prayer  that  he  be  compelled  to  return  it ;  and 
the  bill  will  b(‘  dismissed  as  to  Mr.  Dante. 

As  to  Mr.  Cohen,  there  is  no  doubt,  of  course,  that  he  did 
receive  the  sum  of  $2,000  from  Mr.  Knott  and  his  associates 
out  of  the  $18,000  commission  from  the  sale  of  the  Uii»h- 
lands  and  Westmoreland  ai)artment  houses.  He  claims 
that  the  services  he  rendered  were  rendered  under  an 
agreement  with  ^Ir.  Knott  ])rior  to  his  selection  as  trustee, 
and  rendered  as  attornev  and  not  as  trustee.  Xeverthe- 
less,  he  did  not  disclose  that  fact  to  his  fellow  trustees, 
either  before  or  after  his  appointment  as  trustee,  nor  did 
lie  disclose  it  to  anv  of  the  beneficiaiaes  other  than  Mr.  Lee 
Hutchins.  It  was  a  profit  which  he  made  as  trustee  out  of 
the  trust  estate,  and  I  do  not  think  he  had  any  right  to 
take  that  money,  and  he  is  liable  to  the  trust  estate  for  it. 

As  to  the  other  charges  in  the  bill,  1  do  not  think  the 
proof  shows  that  the  fact  that  Mr.  Cohen  placed  insurance 
on  various  property,  including  the  Convention  Hall  prop- 
ertic.v,  in  comjianies  which  he  represented  and  out  of  which 
he  received  commissions,  had  anything  to  do  with  ] ire- 
venting  the  sale  or  interfering  with  or  hindering  the  sale 
of  any  of  those  properties.  The  particular  Conven- 
132  tion  Hall  sale  was  carried  out. 

There  is  no  ])rayer  in  the  bill  that  Mr.  Cohen  lie 
compelled  to  ])ay  back  to  the  estate  any  commission-  that 
he  received  as  agent  for  the  insurance  companies.  In  fact, 
he  was  receiving  these  commissions  with  the  knowledge  of 
the  other  trustees.  All  the  jiarties,  not  merely  the  trustees 
but  the  beneficiaries,  are  before  the  court  and  none  of  them 
is  demanding  a  return  of  these  commissions. 
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I  think  that  would  be*  in  itselt*  a  waiver  of  the  claim 
against  Mr.  Cohen.  This  (iiiestion,  however,  is  not  before 
me,  so  I  do  not  pass  u])on  that. 

So  that  the  only  ground  u])on  which  it  might  be  claimed 
that  Mr.  Cohen  should  be  removed  as  trustee  is  his  action 
in  connection  with  the  sum  of  $2,000  which  he  collected 
from  Knott  and  his  associates. 

These  trustees  seemed  to  have  had  the  idea  that  each 
one,  instead  of  re])resenting  the  trust  estate  as  a  whole, 
represented  a  particular  beneticiary  by  whom  he  was  ap- 
])ointed;  that  they  were  rather  attorneys  representing  par¬ 
ticular  parties  than  trustees;  and  1  think  they  have  lost 
sight  of  the  fact  that  when  they  become  trustees  there  is 
a  status  or  relation  created  which  obligates  them  not 
merely  to  look  after  the  interest  of  their  particular  bene¬ 
ficiaries,  but  the  interests  of  all  together;  and  this  practice 
of  having  ^Ir.  Cohen  receive  compensation  for  insurance 
it  seems  to  me  is  in  line  with  the  view  of  the  trusteed  that 
they  can  waive  the  rights  of  their  clients  in  these  matters. 

However  that-  may  be,  I  do  not  think  that  Mr.  Cohen 
acted  in  bad  faith  but  that  he  acted  in  the  belief  that  he  had 


a  right  to  take  this  money,  and  there  is  therefore  no 
lilo  sufficient  ground  shown  to  justify  the  Court  in  re¬ 
moving  him  as  trustee;  and  the  prayer  of  the  bill  in 
that  respect  will  be  denied. 

JEXXIXG8  BA  ILK Y, 

Justice. 


Decree. 


Filed  July  8,  1927. 
****** 


This  cause  coming  on  to  be  heard  upon  the  pleadings  and 
the  testimony,  and  after  consideration  thereof,  it  is,  by  the 
Court,  this  8tli  day  of  July,  A.  D.  1927, 

Adjudged  and  decrec'd:  That  the  defendant,  Myer  Cohen, 
be,  and  he  hereby  is,  ordered  to  pay  over,  within  ten  days 
from  this  date,  to  Thomas  Morton  (Jittings,  (diaries  11. 
Merillat  and  ^lyer  Cohen,  Trustees  of  the  Estate  of  Stilson 
Hutchins,  deceased,  as  the  property  of  said  Estate,  the  sum 
of  two  thousand  dollars  ($2,0()().()()),  being  the  part  received 
by  him  of  the  commission  of  one  Zach  M.  Knott  on  the  sale 


of  the  Highlands  and  Westmoreland  apartment  houses  by 
said  trustees  of  said  Estate. 
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It  is  further  adjudged,  ordered  and  decreed:  Tliat  the 
prayer  of  the  hill  of  complaint  that  the  defendant  ^lyer 
Cohen  be  held  disqualified  to  further  act  as  one  of  the 
Trustees  of  the  Phstate  of  Stilson  llutchins,  deceased,  and 
that  he  be  removed  as  such  Trustee,  be,  and  the  same 
hereby  is,  denied. 

It  is  further  adjudged,  ordered  and  decreed:  That  the 
plaintiffs  recover  their  costs  against  the  defendant  Myer 
Cohen. 


It  is  further  adjudged,  ordered  and  decreed:  That 
134  the  bill  of  complaint  be,  and  the  same  hereby  is,  dis¬ 
missed  as  to  the  defendant  William  J.  Dante,  Mildred 
R.  Penn,  Thomas  ^lorton  Cittings  Trustee,  and  William  D. 
Hoover,  Thomas  ^tortoii  Gittings  and  Alexander  Mun- 
caster,  Kxecutors  and  Trustees  under  the  will  of  Rose  Keel¬ 
ing  Hutchins,  substituted  defendant  for  the  defendant. 
Rose  Keeling  Hutchins  who  died  pendente  lite. 

JENNINGS  BAILEY, 

Justice. 


MetnoranJum. 


July  15,  1927. — Append  noted  by  defendant  Myer  Coln^i 
to  Court  of  A[)peals. 

135  In  the  Supreme  Court  of  the  District  of  Columhia. 

In  Equity. 

No.  44950. 


Charles  Merillat,  Trustee,  et  ah. 


vs. 

Mver  Cohen,  Trustee,  et  al. 

The  President  of  the  United  States  to  Walter  Stilson 
Hutchins,  Charles  H.  ]\Ierillat,  Trustee,  Win.  J.  Dante, 
Mildred  R.  Penn,  Thomas  ]\Iorton  Gittings,  Trustee, 
William  D.  Hoover,  Thomas  Morton  Gittings  and  Alex¬ 
ander  ^luncaster.  Executors  and  Trustees  under  the  will 
of  Rose  Keeling  Hutchins,  deceased.  Greeting: 

You  are  liereby  cited  and  admonished  to  be  and  appear 
at  a  Court  of  Ajipeals  of  the  District  of  Columbia,  upon  the 
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docketing  the  cause  therein,  under  and  as  directed  by  the 
Kules  of  said  Court,  pursuant  to  an  Appeal  from  a  decree 
of  tlie  Supreme  Court  of  the  District  of  Columbia,  on  the 
8th  day  of  July,  1927,  wherein  Myer  Cohen  —  Appellant 
and  you  are  Appellee-,  to  show  cause,  if  any  there  be,  why 
the  Decree  rendered  against  the  said  Appellant,  should 
not  be  corrected,  and  why  speedy  justice  sliould  not  be  done 
to  the  parties  in  that  behalf. 

"Witness  the  Honorable  Walter  I.  ]\[cCoy,  Chief  Justice 
of  the  Supreme  Court  of  the  District  of  Columbia,  this 
15"  day  of  July,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  twenty- seven. 

FRANK  E.  CUNNINGHAM, 

Clerk. 

F»y  Fit  ED.  C.  0’C()NNJ^]LL, 

Asst.  Clerk. 

Service  of  the  above  Citation  accepted  this  16th  day  of 
Julv,  1927. 

JOHN  E.  LASKEY, 

Aiiorneif  for  Appellee. 
THOMAS  MORTON  GITTINGS, 

Trustee 

Bv  ALEXANDER  MUNCASTER,  Atty.' 
THOMAS  MORTON  GITTINGS, 
WILLIAM  D.  HOOVER, 

ALEXANDER  MUNCASTER, 

Exrs.  S  Trs.  under  will  of 
Ittfse  Keeliuq  Untchlus,  Deceased , 
By  ALEXANDER  MUNCASTER, 

For  Thomas  Morton  Gittinqs,  Atty., 

Attorney  for  Mildred  B.  Penn. 

136  Memoranda. 

July  16,  1927. — Undertaking  on  Appeal  for  $2,500.00 
(Defendant  Myer  Cohen)  approved  and  filed. 

Jnly  22, 1927. — Appeal  (cross)  noted  by  plaintilTs  Charles 
H.  Merillat,  Trustee,  and  Walter  S.  Ilutcliins. 

July  22,  1927. — Order  fixing  bond  for  costs  on  cross-ap¬ 
peal  of  plaintiffs  at  $100.00  or  deposit  of  $50.00  cash  in 
lieu  of  bond. 
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137  111  tile  Supreme  (V)iirt  of  tlie  District  of  Columbia. 


In  Equity. 
No.  44950. 


(biAs.  II.  Meiheeat,  Trustee,  et  al. 


vs. 


Mvek  Cohen,  Trustee,  et  al. 


The  President  of  the  United  States  to  Myer  Cohen,  Trus¬ 
tee,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear 
at  a  Court  of  Afipeals  of  the  District  of  Columbia,  upon  the 
docketing  the  cause  therein,  under  and  as  directed  by  the 
Rules  of  said  Court,  pursuant  to  cross  appeal  from  a  decree 
of  the  Supreme  Court  of  the  District  of  Columbia,  on  the 
8th  day  of  duly,  19127,  wherein  Charles  11.  Merillat,  db’us- 
tee,  and  Walter  Stilson  Hutchins  are  Appellants,  and  you 
are  Appellee,  to  show  cause,  if  any  there  be,  why  the  por¬ 
tion  of  the  Decree — rendered  against  the  said  A])pellants, 
should  not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  yiarties  in  that  behalf. 


W  it  ness  the  Honorable  Walter  1.  Mc(k)y,  (diief  Justice 
of  the  Suiireme  Court  of  the  District  of  Columbia,  this  23d 
day  of  Julv  in  the  vear  of  our  Lord  one  thousand  nine 
hundred  and  twenty-seven. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 


FRANK  E.  CUNNINGHAM, 

Clerk, 


By  M.  A.  ROGERS, 

Asst.  (Herk. 


Service  of  the  above  Citation  accepted  this  25th  day  of 
July,  1927. 

FRANK  J.  HOGAN, 
Attorney  for  Appellee. 
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[Endorsed:]  No.  44950.  Equity.  Charles  H.  Merillat, 
Trustee,  et  ah,  vs.  Myer  Cohen,  Trustee,  et  al.  Citation. 
Issued  July  23rd,  1927. 

138  Memormida. 

July  27,  1927. — Plaintiff’s  petition  for  extension  of  time 
to  file  statement  of  evidence,  filed. 

Time  for  filing  statement  of  defendant  Myer  Cohen  ex¬ 
tended  five  days  from  the  1st  of  August,  1927,  and  time 
for  plaintiffs  to  file  statement  of  evidence  extended  15 
days  from  the  date  of  filing  by  Myer  Cohen  of  his  said 
statement  of  evidence. 

August  1,  1927. — $50.00  deposited  as  costs  on  appeal  by 
plaintiffs. 

139  Defendant's  Designation  of  Record. 

Filed  August  2,  1927. 

*#***#« 


The  Clerk  will  please  make  up  Transcript  of  Record  in 
the  above  entitled  case  on  the  Appeal  of  the  Defendant, 
Myer  Cohen,  from  decree  entered  in  said  case,  .July  8th, 
1927,  and  include  thererin  the  following: 

1.  Bill  of  complaint  with  Exhibits  A,  B,  and  C. 

2.  Interrogatories  filed  by  Plaintiffs  with  their  bill  ad¬ 
dressed  to  Defendants  Cohen  and  Dante. 

3.  Answer  of  Defendant  Cohen  to  the  bill  and  his  an- 
sw(‘rs  to  the  intei’rogatories. 

4.  Answer  of  Defendant  Dante  to  the  bill  and  his  an- 


swei's  to  the  interrogatories. 

5.  Answer  of  Defendant  Rose  Keeling  Hutchins. 

().  Answer  of  Defendant  Mildred  Rogers  Penn. 

7.  Memorandum  of  suggestion  of  the  death  of  Rose  Keel¬ 
ing  Hutchins  and  the  appearance  of  her  Executors  as  par¬ 
ties  defendant  in  her  place. 

8.  ^Memorandum  of  trial. 

9.  Opinion  of  Mr.  .Justice  Bailev  filed  in  the  cause  .lulv  G, 
1927. 

10.  Decree  entered  .July  8th,  1927. 

11.  Memorandum  of  notation  by  Defendant  Cohen  of 
Appeal,  July  15th,  1927. 
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12.  Arvmorandum  of  citation  to  Plaintiffs  and  Defend¬ 
ants  on  appeal  of  Defendant  Cohen  and  acknowledgment 
by  all  parties  of  service  of  citation,  July  16tli,  1927. 

13.  Memorandum  of  approval  and  tiling  of  Defendanl 
Colien’s  supersedeas  bond  on  Appeal,  Julv  16th, 

1927. 


140  14.  Assignment  of  errors. 

If),  ^lemorandum  of  petition  of  Plaintiffs  for  ex¬ 
tension  of  tim(‘  to  tile  statement  of  evidence  on  Plaint itTs* 


appeal. 

16.  Memorandum  of  order  extending  time  to  Plaintiffs 
and  Defendant  ^Iver  Cohen  within  which  to  file  their  state- 
ments  of  evidence. 

17.  ^Memorandum  of  fding  of  statement  of  evidence, 
August  3, 1927. 

18.  Memmorandum  of  service  of  notice  of  filing  of  state¬ 
ment  of  evidence,  and  the  date  of  submission  thereof,  and 
the  acknowledgment  of  service  of  said  notice. 

19.  Memorandum  of  approval  by  the  Court  of  state¬ 
ment  of  evidence. 

20.  Statement  of  evidence. 

21.  This  designation. 

FPANK  J.  HOGAN, 

Attorneif  for  d///cr  Cohen,  Defendant-AppeUaut. 


AVashington,  1).  (\,  August  2,  1927. 

Service  of  the  foregoing  Designation  for  Transcript  of 
Record,  tiled  on  behalf  of  Myer  Cohen,  Defendant-Appel¬ 
lant,  is  acknowledged  this  2nd  day  of  August,  1927. 


JOHN  E.  LASKEY, 

A  f  hour  If  for  Plaintiffs  (luirirs  If.  Mrrillat 

and  Walter  S.  Hutchins. 
THOMAS  MOKTON  GITTIXGS, 
Attorneif  for  the  Executors  under  the 
will  of  Hose  Keeling  Hutch  ins,  Defendant. 
THOMAS  :\IORTON  GITTINGS, 

Trustee,  Defendant. 

141  WM.  G.  JOHNSON, 

C., 

Attorney  for  Defendant ,  Mildred  Rogers  Penn. 
FRANK  J.  HOGAN, 

Attorney  for  Defendant ,  William  J.  Dante. 
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Memoranda. 

August  3,  19?'^. — Statement  of  Evidence — submitted — 
filed. 

Notice  of  filing  Statement  of  Evidence  and  acknowledg¬ 
ment  filed. 

Assignment  of  Errors. 

Filed  August  3,  1927. 

******* 

Now  comes  the  Defendant,  Myer  Cohen,  by  his  attorney, 
and  respectfully  assigns  as  error  in  the  final  decree  entered 
herein  on  July  8th,  1927,  the  following: 

The  Court  erred — 

1.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
the  contract  to  pay  to  Zach  M.  Knott,  and  Tyler  &  Ruther¬ 
ford,  the  sum  of  Eighteen  Thousand  ($18,000.00)  Dollars 
as  a  commission  for  making  sale  of  the  Highlands-West- 
moreland  real  estate,  was  made  by  the  owners  of  said  prop¬ 
erty,  acting  directly  and  in  their  own  respective  rights, 
jn-ior  to  the  existence  of  any  trust  relation  between  the  said 
owners  and  the  defendants,  Cohen  and  Gittings,  and  the 
plaintiff,  Alerillat,  under  the  deed  made  Exhibit  ‘‘A”  to  the 
original  bill. 

2.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
the  Trustees,  under  said  deed  (Exhibit  “A’^)  took  the  said 

property,  as  such  Trustees,  but  charged  with  the 
142  i)rior  obligation,  created  by  the  owners,  to  sell  the 
said  real  estate  to  Wardman,  Hobbs  and  Bones,  on 
the  terms  on  which  it  was  sold  and  to  pay  to  said  Knott, 
and  Tyler  &  Rutherford,  a  commission  of  Eighteen  Thou¬ 
sand  ($18,000.00)  Dollars. 

3.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
prior  to  the  existence  of  any  trust  relations  between  the 
owners  of  said  real  estate  and  the  said  Cohen,  Gittings 
and  Herillat,  under  said  deed  (Exhibit  ‘‘A’’),  the  defend¬ 
ant,  Cohen,  was  employed  by  said  Knott  to  render  and  did 
render  professional  services  to  said  Knott,  and  Tyler  & 
Rutherford,  which  services  were  completed  on  May  5, 


8 — 4709a 
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1924,  and  that  compensation  for  said  services  had  accrued 
due  to  said  Cohen  on  said  May  5,  1924. 

4.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
the  payment  by  said  Knott  and  said  Tyler  &  Rutherford  to 
said  Cohen,  in  August  and  September,  1924,  of  the  sum 
of  Two  Thousand  ($2,000.00)  Dollars  was  a  payment  to 
him  of  the  indebtedness  of  said  Knott  and  of  Tyler  & 
Rutherford,  to  said  Cohen,  due  and  owing  to  said  Cohen 
as  of  May  5,  1924. 

5.  In  failing  to  hold,  as  matter  of  law,  that  none  of  the 
Trustees  under  said  deed  (Exhibit  “A^’)  and  none  of  the 
beneficiaries  under  the  same  was  rightfully  interested  in 
law  or  in  equity,  in  the  said  commission  of  Eighteen  Thou¬ 
sand  ($18,000.00)  Dollars  required  to  be  paid  to  said  Knott 
and  Tyler  &  Rutherford. 

6.  In  failing  to  hold,  as  matter  of  law,  that  said  Knott 
and  Tyler  &  Rutherford  were  the  sole  owners  of  the  said 
Eighteen  Thousand  ($18,000.00)  Dollars  and  could  lawfully 
apply  any  part  thereof  to  the  discharge  of  their  said  prior 
indebtedness  to  said  Cohen. 

7.  In  holding  that  the  defendant  bV)hen  had  no  right  to 
receive  from  Zach  M.  Knott  and  Tyler  &  Rutherford  the 

sum  of  Two  Thousand  ($2,000.00)  Dollars  paid  said 
143  Cohen  by  said  Knott  and  Tyler  &  Rutherford  in 
August,  1924,  in  the  circumstances  shown  by  the  evi¬ 
dence. 

8.  In  holding  that  the  defendant  Cohen  was  under  obli¬ 
gation  to  disclose  the  fact  of  his  employment  by  the  said 
Knott,  and  his  receipt  of  the  said  Two  Thousand  ($2,000.00) 
Dollars,  to  plaintiffs  Merillat  and  Hutchins,  or  the  defend¬ 
ants  Gittings  and  Rose  Keeling  Hutchins,  or  any  other  per¬ 
sons  whatsoever  except  the  client  of  said  Cohen,  Lee 
Hutchins. 

9.  In  holding  that  the  said  Two  Thousand  ($2,000.00) 
Dollars  was  a  profit  which  the  said  Cohen  made  as  Trustee 
of  the  trust  estate. 

10.  In  holding  that  the  defendant  Cohen  should  pay  over 
to  the  plaintiff,  Charles  11.  Merillat,  and  the  defendants, 
Thomas  Morton  Gittings  and  Myer  Cohen,  as  Trustees 
under  said  deed  (Exhibit  “A’^)  the  sum  of  Two  Thousand 
($2,000.00)  Dollars  which  said  Cohen  received  from  Zach 
M.  Knott  and  Tyler  &  Rutherford  in  the  circumstances  dis¬ 
closed  by  the  evidence. 
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11.  In  so  much  of  the  final  decree  in  this  cause  as  ad¬ 
judged  that  defendant  Cohen  could  not  rightfully  receive 
and  retain  the  said  sum  of  Two  Thousand  ($2,000.00) 
Dollars. 

12.  In  so  much  of  said  final  decree  as  required  defendant 
Cohen  to  pay  over  the  said  sum  of  Two  Thousand  ($2,- 
000.00)  Dollars,  or  any  part  thereof,  to  said  Gittings, 
Merillat  and  Cohen,  as  Trustees. 

13.  In  decreeing  any  costs  against  the  defendant  Cohen. 

14.  In  not  dismissing  plaintiff’s  bill  of  complaint  en¬ 
tirely  as  to  said  defendant  Cohen. 

15.  In  not  awarding  costs  against  plaintiffs  and  in  favor 
of  defendant  Cohen  and  all  other  defendants. 

16.  In  allowing  against  defendant  Cohen  cost  incurred 
by  plaintiffs  in  taking  irrelevant  and  immaterial 

144  depositions  and  in  summoning  persons  who  were  not 
called  as  witnesses. 

17.  In  other  respects  apparent  of  record. 

FRANK  J.  HOGAN, 

Attorney  for  Myer  Cohen,  Defendant- Appellant. 

Washington,  D.  C.,  August  3,  1927. 

Service  of  the  foregoing  Assignment  of  Errors  filed  on 
behalf  of  Myer  Cohen,  Defendant-Appellant,  acknowledged 
this  3rd  day  of  August,  1927. 

JOHN  E.  LASKEY, 

Attorney  for  Plaintiffs  Charles  H. 

Merillat  and  Walter  S.  Hutchins. 
THOMAS  MORTON  GITTINGS, 

Per  J.  E.  L., 

Attorney  for  the  Executors  under  the  Will 

of  Rose  Keeling  Hutchins,  Defendant. 
THOMAS  MORTON  GITTINGS, 

Per  J.  E.  L., 

Trustee,  Defend  amt. 

W.  G.*  JOHNSON, 

Attorney  for  Defendant  Mildred  Rogers  Penn. 

FRANK  J.  HOGAN, 

Attorney  for  Defendant  William  J.  Dante. 
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Plaintiffs*  Designation  of  Record. 
Filed  August  18,  1927. 


The  plaintiffs  having  perfected  a  cross-appeal  herein  to 
the  Court  of  Appeals  of  the  District  of  Columbia  on  August 
1,  1927,  hereby  request  the  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia  to  prepare,  at  plaintiffs’  expense, 
a  transcript  of  the  record  on  appeal,  including  therein  the 
following  papers  and  proceedings,  namely  : 

1.  Plaintiffs’  bill  of  complaint,  interrogatories  and 
145  exhibits. 

2.  Answer  of  defendant  Myer  Cohen,  Trustee,  to 
bill  and  interrogatories,  and  exhibit. 

3.  Answer  of  defendant  William  J.  Dante  to  bill  and 
interrogatories. 

4.  Answer  of  defendant  Rose  K.  nutchins  to  bill. 

5.  Answer  of  defendant  Mildred  K.  Penn  to  bill. 

6.  Decree  pro  confesso  against  defendant  Thomas  Mor¬ 
ton  Gittings,  Trustee. 

7.  Suggestion  of  death  of  defendant  Rose  K.  Hutchins. 

8.  Memorandum  of  entry  of  appearance  of  Thomas  Mor¬ 
ton  Gittings  as  attorney  for  the  substituted  defendants, 
Thomas  Morton  Gittings,  William  D.  Hoover  and  Alexan¬ 
der  Muncaster,  Executors  and  Trustees  of  the  estate  of 
Rose  Keeling  Hutchins,  deceased. 

9.  Memorandum  of  trial. 

10.  Memorandum  opinion  of  Bailey,  J. 

11.  Final  decree  for  accounting,  etc. 

12.  Memorandum  of  notice  of  cross-appeal  of  plaintiffs 
Charles  H.  Merillat,  Trustee,  and  Walter  S.  Hutchins. 

13.  Memorandum  of  citation  for  notice  of  cross-appeal 
of  plaintiffs,  and  service  of  citation. 

14.  Memorandum  of  order  fixing  bond  or  de])osit  for 
costs  on  cross-appeal  of  plaintiffs. 

15.  Memorandum  of  petition  of  plaintiffs  for  extension 
of  time  to  file  statement  of  evidence  on  plaintiffs’  cross- 
appeal. 

16.  Memorandum  of  order  extending  time  of  plaintiffs 
and  defendant  ^lyer  Cohen,  Trustee,  within  which  to  file 
their  statements  of  evidence. 
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17.  Memorandum  of  deposit  $50.00  for  costs  on  cross- 
appeal  of  plaintiffs. 

18.  Memorandum  of  tiling  plaintiffs’  statement  of 

146  evidence. 

19.  Memorandum  of  notice  of  filing  plaintiffs’ 
statement  of  evidence,  date  of  submission  thereof,  and  ac¬ 
knowledgment  of  service  of  said  notice. 

20.  Plaintiffs’  statement  of  evidence. 

21.  Plaintiff’s’  assignment  of  errors. 

22.  This  designation. 

JOHN  E.  LASKEY, 

Attorney  for  Plaintiffs  Charles  77.  Merillaty 

Trustee^  and  Walter  S.  Hutchins. 

Service  of  copy  of  above  designation  acknowledged  this 
18th  day  of  August,  1927. 

FRANK  J.  HOGAN, 

Attorney  for  Defendants  Myer 

Cohen  and  Williayn  J.  Dante. 
THOMAS  MORTON  GITTINGS, 

Per  J.  E.  L., 

Attorney  for  the  Executors  and  Trustees 
under  the  Will  of  Rose  Keelinq  Hutchins,  Deceased. 
THOMAS  MORTON  GITTINGS, 

Per  J.  E.  L., 

Trustee,  Defendant. 

W.  G.  JOHNSON, 

Attorney  for  Defendant  Mildred  R.  Penn. 
Memoranda. 

August  20,  1927. — Plaintiffs’  statement  of  evidence  filed. 
Notice  of  filing  statement  of  evidence,  date  of  submission 
to  Court  and  Acknowledgment — filed. 

September  6,  1927. — Statement  of  Evidence  submitted. 

147  Plaintiffs^  Assignment  of  Error. 

Filed  December  7,  1927. 

«**•••• 

The  Court  erred: 

1.  In  refusing  to  admit  evidence  offered  by  the  plaintiffs 
as  to  the  sale  bv  the  defendant  Cohen  of  notes  secured  on 


118  MYER  COHEN,  TK.,  VS.  W.  S.  HUTCHINS  ET  AL. 

the  lliglilaiKls-Weslmorelaiid  apaiimeiit  lioiiscs,  in  the  sum 
of  $350,000.00,  the  property  of  his  client  Mildred  K.  Penn, 
to  one  Kami,  another  client  of  said  Cohen,  at  a  price  siib- 
stantiallv  less  than  said  Cohen  knew  could  have  been  ob- 
tained  for  said  notes. 

2.  In  failing  to  find  that  the  actions  of  the  defendant 
Cohen  as  one  of  the  trustees  of  the  estate  of  Stilson 
Hutchins,  deceased,  in  demanding  the  placing  with  in¬ 
surance  companies  represented  by  said  Cohen  of  $200,- 
000.00  insurance  on  the  Convention  Hall  property  by  the 
purchasers  thereof,  tended  to  interfere  with  and  hinder  the 
sale  of  said  property  by  said  trust  estate  and  was  a  viola¬ 
tion  of  his  duty  as  such  trustee. 

3.  In  holding  that  there  was  not  sufficient  ground  to 
justify  the  removal  of  the  defendant  Cohen  as  trustee  of 
the  estate  of  Stilson  Hutchins,  deceased. 

4.  In  denying  the  prayer  of  the  plaintiffs’  bill  of  com¬ 
plaint  that  the  defendant  Myer  Cohen  be  held  disqualified 
to  further  act  as  one  of  the  trustees  of  the  estate  of  Stilson 
Hutchins,  deceased,  and  that  he  be  removed  as  such  trustee. 

5.  In  failing  to  hold  the  defendant  Myer  Cohen  dis¬ 
qualified  to  further  act  as  one  of  the  trustees  of  the  estate  of 
Stilson  Hutchins,  deceased. 

6.  In  failing  to  remove  the  defendant  Myer  Cohen  as  one 
of  the  trustees  of  the  estate  of  Stilson  Hutchins,  deceased. 

JOHN  E.  LASKEY, 

Attorney  for  Plaintiffs  Charles  H.  Merillat, 

Trustee y  and  Walter  S.  Hutchins. 

148  Service  of  copy  of  above  assignment  of  errors  ac¬ 
knowledged  this  7th  dav  of  December,  1927. 

FRANK  J.  HOGAN, 

Attorney  for  Defendants  Myer 

Cohen  and  William  J.  Dante. 
THOMAS  MORTON  GITTINGS, 

J.  E.  L., 

Attorney  for  the  Executors  and  Trustees  under 

the  Will  of  Rose  Keelinq  JlutchinSy  Deceased. 
THOMAS  MORTON  GITTINGS, 

J.  E.  L., 

TrusteCy  Defendant. 

W.  G.  JOHNSON, 

Attorney  for  Defendant  Mildred  R.  Penn. 
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Memoranda. 

January  13,  1928. — Plaintiffs’  statement  of  evidence  (in 
duplicate)  signed. 

Defendant’s  statement  of  evidence  (in  duplicate)  signed. 
149  Stipulation. 

Filed  January  13,  1928. 

**#**•• 


It  is  hereby  agreed  and  stipulated  by  the  parties  hereto, 
with  respect  to  the  appeal  of  the  defendant,  Myer  Cohen, 
and  the  cross-oppeal  of  the  plaintiffs,  to  the  Court  of  Ap¬ 
peals,  that  a  single  transcript  of  record,  which  shall  include 
all  of  the  matters  designated  by  either  of  said  parties  in 
their  respective  designations  of  record,  shall  be  certified 
to  the  Court  of  Appeals  as  the  transcript  of  record  on  ap¬ 
peal  of  said  defendant  and  also  of  the  cross-appeal  of  the 
Plaintiffs. 

FRANK  J.  HOGAN, 

Attorney  for  Defendants  Myer  Cohen 

and  William  J.  Dante. 
WM.  G.  JOHNSON, 

Attorney  for  Defendant  Mildred  R.  Penn. 

J.  E.  L., 

THOMAS  MORTON  GITTINGS, 
Attorney  for  Defendants  Thomas  Morton  Git- 
tiny  s,  Trustee,  and  Executors  of  Rose  K. 
Hutchins. 

JOHN  E.  LASKEY, 

Attorney  for  Plaintiffs. 

150  Supreme  Court  of  the  District  of  Columbia. 

United  States  of  America, 

District  of  Columbia,  ss: 

1,  Frank  E.  Cunningham,  Clerk  of  the  Supreme  Court  of 
the  District  of  Columbia,  hereby  certify  the  foregoing  pages 
numbered  from  1  to  149,  both  inclusive,  to  be  a  true  and 
correct  transcript  of  the  record,  according  to  directions  of 
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counsel  herein  filed,  copies  of  which  are  made  part  of  this 
transcript,  in  cause  No.  44950  in  Equity,  wherein  Charles 
H.  Merillat,  Trustee,  et  al.  are  PlaintilYs  and  Myer  Cohen, 
Trustee,  et  al.  are  Defendants,  as  the  same  remains  upon 
the  files  and  of  record  in  said  Court. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  said  Court,  at  the  City  of  Washington,  in 
said  District,  this  16th  day  of  January,  1928. 

[Seal  Supreme  Court  of  the  District  of  Columbia.! 

FRANK  E.  CUNNINGHAM, 

Clerk. 

151  In  the  Supreme  Court  of  the  District  of  Columbia. 

Equity.  No.  44950. 

Charles  H.  AIerillat  and  Walter  S.  Hutchins,  Plaintitfs, 


vs. 

Myer  Cohen,  Trustee;  William  J.  Dante,  Mildred  R.  Penn, 
Rose  K.  Hutchins,  and  Thomas  M.  Gittings,  Trustee,  De¬ 
fendants. 

Statement  of  Evidence. 

Be  it  remembered  that  at  the  trial  of  this  case,  held  before 
Mr.  Justice  Jennings  Bailey  on  June  27,  28  and  29,  1927, 
to  maintain  the  allegations  of  their  bill  of  complaint  plain¬ 
tiffs  offered  as  a  witness  Zach  M.  Knott,  who  testified  in 
substance  as  follows: 

I  am  and  for  about  thirty-five  years  have  been  in  the 
real  estate  business  in  the  District  of  Columbia  and  for  the 

last  twentv-two  vears  have  been  associated  with  the  real 

»  % 

estate  agency  office  of  Tyler  &  Rutherford;  1  lived  in  ^\v. 
William  J.  Dante’s  house  and  from  him  learned  that  ])ossi- 
bly  the  Highlands  and  Westmoreland  apartments  could  be 
sold.  In  looking  for  prospects,  I  presented  the  projierties 
to  Mr.  Bones,  associated  in  business  with  ^Ir.  Harry  Ward- 
man,  and  later,  after  talking  the  matter  over  with  Mr. 
Dante,  jireseiited  the  matter  to  Mr.  Wardman  himself;  this 
was  prior  to  March  29,  1924;  after  getting  from  ^Ir.  Dante 
a  statement  showing  the  revenues  and  expenses  of  the  prop- 
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erty  1  presented  that  to  Mr.  AVardman  and  to  his  associate, 
Mr.  Hol)l)s,  and  on  ^larch  29, 1924,  Messrs.  Wardman,  Bones 
and  Hobbs  executed  contract  for  the  purchase  by  them  of 
the  Highlands-Westmoreland  i)ro])erty. 

Pa])er  referred  to  by  witness  was  duly  identified  and 
offered  and  received  in  evidence  as  plaintiffs’  Exhibit  No. 
1  and  is  in  words  and  fimires  as  follows: 


“  Washiniiton,  T).  C.,  March  29,  1924. 

Received  of  llariy  Wardman,  Thomas  P.  Bones, 

152  and  James  D.  Hobbs,  of  the  (’ity  of  Washington,  Dis¬ 
trict  of  Columbia,  a  deposit  of  One  Thousand  Dollars 

($1,000)  to  be  applied  as  ])art  ])ayment  in  the  juirchase  of 
Lots  155,  179,  812  and  9  in  Scpiare  2530,  containing  approxi¬ 
mately  51,009  s(iuare  feet  of  land  with  im])rovements 
thereon  consisting  of  the  Highland  Apartment  and  The 
Westmoreland  Apartment,  located  on  Connecticut  Avenue 
and  California  Street,  Noi-thwest,  Washington,  D. 

The  pi'ice  of  ))roperty  One  Million  Two  Hundred  Thou¬ 
sand  Dollars  ($1,200,000),  this  pui’chase  price  to  be  pay¬ 
able  on  the  following  terms,  to  wit:  One  Hundred  Thou¬ 
sand  Dollars  ($100,000)  in  cash  to  be  paid  on  the  day  of 
closing,  of  which  the  de])osit  nnuitioned  above  is  a  part,  the 
])urchasers  to  take  the  property  subject  to  a  deed  of  trust 
of  One  Hundred  and  Fifty  Tliousand  Dollars  ($150,000) 
bearing  interest  at  six  per  cent  and  secured  on  the  West¬ 
moreland  Apartment,  maturing  FebT-uary  1927,  and  subject 
also  to  a  deed  of  trust  for  One  Hundred  and  Ninety  Thou¬ 
sand  Dollars  ($190,000)  bearing  interest  at  five  and  one- 
half  ])er  cent  and  secured  on  The  Highland  A])art- 

153  rnent,  maturing  in  February  1927.  The  purchasers 
agree  to  execute  and  deliver  unto  the  sellers  a  deed 

of  trust  securing  the  sum  of  Seven  Hundred  and  Sixtv 

• 

Thousand  Dollars  ($700,000)  against  all  of  the  ])roperty 
sold,  said  second  trust  to  bear  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually,  and  the  prin¬ 
cipal  thereof  to  be  payable  Fifty  Thousand  Dollars  ($50,- 

000)  ill  six  months  and  thereafter  at  the  rate  of  Twentv- 

• 

Five  Thousand  Dollars  ($25,000)  ])er  annum,  the  first  pay¬ 
ment  of  Twenty-Five  Thousand  Dollars  to  become  due  at 
the  ex]iiration  of  two  years  from  dat(‘  iff  settlement,  all  of 
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said  principal  to  be  payable  on  or  before  ten  (10)  years 
from  date  of  settlement. 

It  is  furthermore  understood  aud  agreed  that  at  any 
time  after  the  first  instalment  of  Fiftv  Thousand  Dollars 
($50,000)  shall  have  l)eeii  paid  on  the  deferred  purchase 
money  deed  of  trust  above  mentioned  and  that  after  sepa¬ 
rate  and  individual  heating  plants  shall  have  been  provided 
for  each  of  the  buildings  sold,  then  at  the  reciuest  of  the 
purchasers  or  their  assigns  the  said  deferred  purchase 
money  deed  of  trust  may  lie  separately  secured  on  the  prop¬ 
erties  sold  in  the  following  manner,  namely,  Two  Hundred 
and  Fifty  Thousand  Dollars  ($250,000)  on  Lots  9  and  179, 
Four  Hundred  and  Sixty  Thousand  Dollars  ($400,000)  on 
Lots  155  and  812,  the  said  deeds  of  trust  to  be  then  pay¬ 
able  both  at  the  rate  of  six  per  cent  per  annum  and  Twelve 
Thousand  Five  Hundred  Dollars  ($12,500)  i)er  annum  on 
the  principal  of  each  of  said  deeds  of  trust,  and  the  balance 
maturing  on  or  before  ten  years  after  date  of  settlement. 

It  is  furthermore  understood  and  agreed  between  the 
parties  hereto  that,  at  the  oi)tion  of  the  purchasers,  at  any 
time  before  the  maturitv  of  the  existing  first  deeds  of  trust 
and  for  the  purpose  of  retiring  the  same,  a  new  deed  of 
trust  for  an  amount  equal  to  the  then  unpaid  first  trust 
and  the  unpaid  second  trust  may  be  executed  and  recorded 
and  the  notes  secured  thereunder,  all  of  them  to  be  indi¬ 
vidually  signed  by  the  purchasers  herein  named,  to  the 
aggregate  amount  of  the  i)resent  existing  first  trusts  may 
be  sold  or  hypothecated  and  the  proceeds  thereof  to 
154  be  used  in  the  liciuidation  of  the  said  existing  first 
deeds  of  trust  in  which  event  the  balance  of  the  notes 
secured  under  the  new  deeds  of  trust  shall  be  subordinated 
to  and  be  a  subsecpient  lien  to  the  notes  so  sold  or  hypothe¬ 
cated  and  shall  be  delivered  to  the  sellers  upon  cancellation 
of  the  second  deed  of  trust  hereinliefore  mentioned,  pro¬ 
vided,  that  the  interest  rate  shall  not  exceed  the  sum  of  six 
per  cent  and  that  the  maturity  and  terms  of  payment  shall 
be  the  same  as  the  debt  to  be  given  hereunder  as  part  of  the 
purchase  money  and  provided  further  that  the  notes  to  be 
sold  or  hypothecated  shall  bear  interest  at  the  rate  of  six 
per  cent  and  be  j^ayable  in  not  less  than  three  years  after 
date. 

It  is  furthermore  understood  and  agreed  that  all  con¬ 
tracts  for  the  installation  of  any  mechanical  equipment,  re- 
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l)airs,  furnisliiiigs  or  of  any  kind,  which  may 

have  been  entered  into  prior  to  the  date  of  this  contract  of 
sale  shall  be  fultilled  by  the  sellers  at  their  own  expense 
and  that  the  property  shall  be  delivered  free  and  clear  of 
all  liens  excej)!  those  mentioned  herein.  The  property  sold 
includes  all  furniture  and  ecpiipment  contained  within  the 
premises,  except  that  which  is  the  property  of  the  tenants. 

The  purchasers  are  required  to  make  full  settlement  in 
accordance  with  the  terms  hereof  within  ninetv  davs  from 
the  date  of  acceptance. 

The  title  to  be  good  of  record  and  in  fact.  In  case  legal 
or  other  action  is  necessary  to  perfect  title,  such  action  must 
be  jjromptly  taken  by  the  sellers  at  their  own  expense;  the 
time  herein  specified  for  full  settlement  will  hereby  be  ex¬ 
tended  for  a  period  that  is  reasonably  necessary  to  perfect 
title. 

Examination  of  title  and  convevancing  at  the  cost  of 

4  O 

purchasers.  In  case  of  inability  to  perfect  title,  the  sellers 
hereby  agree  to  pay  title  company  charges  for  examination 
of  title. 

Kents,  insurance,  taxes,  wat(‘r  rents  and  interest  on  the 
deeds  of  trust  to  be  adjusted  to  date  of  transfer.  An  in- 
V'entory  of  all  sui)plies  and  food  stuffs,  coal  and  other  ai’- 
ticles  used  in  the  operation  of  said  properties  shall  be  taken 
as  of  the  date  of  transfer  and  paid  for  by  the  purchasers. 
All  fixed  operating  expenses  shall  be  calculated  to  date  of 
transfer. 

Ido  This  contract  shall  be  binding  ui)on  the  purchasers 
only  for  a  period  of  Id  days  from  the  date  hereof 
unless  accepted  within  that  time  l)y  the  sellers  or  their  duly 
authorized  rei)resentatives. 

The  sellers  agree  to  pay  the  sum  of  Thirty-Six  Thousand 
Dollars  ($3(),00())  jointly  to  Z.  M.  Knott  and  the  Wardman 
(\)nstruction  Company  as  compensation  for  services  ren¬ 


dered  in  negotiating  this  sale. 


HARRY  AVARDHAX. 
THO.MAS  P.  BOXES. 
JAMES  I).  HOBBS.” 


ld() 


The  witness  Knott  eontinuetl: 


Upon  receiving  this  paper  (])laintiff *s  Exhibit  Xo.  1)  I 
delivered  it  to  Mr.  AV.  J.  Dante  at  his  office  and  waited  — 


124 


MYER  COHEN,  TR.,  VS.  W.  S.  HUTCHINS  ET  AL. 


he  had  it  in  his  hands  to  submit,  au  l  T  could  not  do  anything' 
else.  Some  time  in  the  following  May  about  the  time  the 
contract  was  signed,  Mr.  Dante  came  to  my  room  and  told 
me  I  had  made  a  deal  and  1  said  1  was  gratified.  Mean¬ 
time  there  had  been  some  trouble  about  commissions.  On 


April  26th  I  learned  that  Mr.  Walter  Hutchins  declined  to 
pay  the  full  commission  of  $»16,0()()  and  would  only  pay 
$25,000  and  that  on  that  day  Mr.  Warden  of  the  linn  of 
Tyler  &  Rutherford  wrote  a  letter  to  Mr.  Wardman  on 
the  subject.  Learning  of  that  I  called  Mr.  Warden  on  the 
telephone  at  his  residence  and  asked  why  he  bad  written 
that  letter  and  be  answered  “Decause  we  can't  go  through 
with  it;”  that  was  on  a  Saturday,  and  on  Monday  morning 
1  went  to  Mr.  Wardman’s  ollice  hoi)ing  to  intercept  flit*  h‘ttei' 
if  possible  but  u])on  arrival  there  found  Mr.  Hobbs  had  al¬ 
ready  received  it  and  be,  showing  it  to  me,  said  “  That  is  not 
satisfactory.”  I  did  not  see  .Mr.  Wardman  al)out  that 
letter,  he  had  not  vet  come  in.  I  offered  Hobbs  half  the 
commission  if  he  would  i)ut  the  transaction  through,  but 
he  said  that  was  not  satisfactorv.  After  going  back  to  the 
office  of  Tyler  &  Rutherford  and  seeing  Mr.  Warden  on  the 
subject  I  went  to  Mr.  Dante's  office  and  told  him  about  it 
and  he  reached  for  his  hat  and  said  “Let  us  go  up  and  see 
Myer  Cohen.”  1  followed  him  on  u])  there  and  wlnm  wi* 
went  into  Mr.  Cohen’s  office  I  think  Mr.  Lee  Hutchins  was 


there  at  the  time  and  Mr.  Dante  oj)ened  uj)  to  Mr.  Cohen 
about  this  letter.  I  don't  remember  exactly  wbat  was  said, 
but  he  told  him  that,  and  Mr.  ('ohen  seized  the  telephone  and 
called  up  Hobbs  and  asked  him  not  to  pay  any  attention 
to  that  letter.  Mr.  Hutchins  spoke  up  and  said  “It  is  a 
good  big  commission  for  a  sale  like  that,”  something  like 
that,  that  it  was  too  bad  to  be  interfered  with.  I  had  said 
very  little  and  I  didn’t  say  anything,  I  don’t  think,  except 
to  confirm  Mr.  Dante’s  suggestions  to  Mr.  Colum ;  those  sug¬ 
gestions  were  about  the  letter  being  written,  Dante  told 
Cohen  about  the  letter.  I  did  not  on  that  occasion  em¬ 


ploy  Mr.  Cohen  to  represent  me.  Nothing  was  said  l)y 
me  to  Mr.  Cohen.  I  had  no  idea  of  employing  Mr.  Cohen, 
for  any  reason  in  the  world  except  that  we  went  up  to  see 
what  he  would  say,  he  being  one  of  the  men  to  de- 
157  termine  whether  it  was  a  beneficial  deal  or  not.  That 
is  all  I  had  to  do  with  it.  As  to  employing  ^Ir.  Cohen, 
I  absolutely  did  not.  1  met  Mr.  Cohen  the  next  day  or  the 


MYER  COHEX,  TR.,  VS.  W.  S.  HUTCHINS  ET  AL. 


125 


day  after  (April  29  or  nO,  1924)  in  Mr.  Wardman’s  office 
where  T  called  on  some  other  matters.  The  meeting  was 
casual  and  Mr.  Cohen  said  as  we  ])assed,  am  attending 
to  that  matter  now.”  Shortly  after  that  I  met  Mr.  Cohen 
on  the  street  in  front  of  the  Southern  Building,  but  we 
mereh'  greeted  each  other  as  we  passed  by  and  had  no  con¬ 
versation  at  all.  I  did  not  see  Mr.  (\)hen  again  until  August 
16,  1924,  when  Mr.  Dante  told  me  to  go  down  to  his  office 
to  get  my  commission  check.  On  that  day  I  went  to  Mr. 
Cohen’s  office  and  informed  him  Mr.  Dante  had  told  me  to 


come  down  to  get  my  check.  He  said  he  had  the  check 
then  but  had  not  signed  it  yet  and  said  “But  how  about 
my  feef”  1  said  “Your  fee  for  what?”  “Why”,  he  says, 
“it  is  off.”  I  said  “They  had  the  contracts  there  between 
you  three  to  elaborate  on  and  get  it  through.  1  wouldn’t 
think  of  your  getting  a  fee  in  any  way  or  shape.  I  didn’t 
think  you  were  entitled  to  it.”  lie  says,  “you  remember 
you  have  got  some  other  things  up  with  the  Wardman 
people,  of  this  estate.”  1  don’t  believe  he  said  about  Ward- 
man,  but  some  things  up  for  this  estate,  and  he  intimated 
that  it  might  be  a  hardship  to  get  them  through.  Incident¬ 
ally,  after  taking  exception  to  it,  1  said,  “What  fee  do  you 
claim?”  He  said,  “tifteen  i)er  cent.”  I  said,  “I  will  not 
settle  on  that  basis.  Somebody  else  is  interested  in  this 

besides  mvself.  1  can’t  settle  with  you  on  that  basis.” 

•  ^ 

T  went  down  to  see  Mr.  Dante  that  day,  Saturday,  August 
16,  1924,  and  told  him  “Myer  Cohen  is  holding  up  my  check 
for  a  fee.”  He  says,  “You  don’t  think  1  had  anything  to 
do  with  it,  do  you?”  4’hat  was  about  all  he  said.  I  went 
back  to  mv  office  and  told  Mr.  Warden.  At  Mr.  Dante’s 
home  that  night  Mr.  Dante  said  to  me  “You  don’t  think  1 
had  anything  to  do  with  it,”  referring  to  this  fee, 
158  and  1  said  to  him  “1  didn’t  agree  to  employ  him  and 
I  had  no  understand  with  him  whatever.”  Mr.  Dante 


said,  “It  is  not  a  legal  obligation;  it  is  a  moral  obligation, 
and  I  am  a  great  stickler  on  moral  obligations.” 

The  next  day,  Sunday,  August  17th,  1  was  sitting  on  the 
porch  in  front  and  Mr.  Dante  came  and  commenced  talking 
to  me  again.  He  said  to  me,  “.Mr.  Cohen  has  asked  num¬ 
bers  of  people  as  to  his  being  entitled  to  the  fee,  and  they 
have  all  told  him  he  was.”  I  said,  “AVell,  under  his  ex¬ 
planation  he  might  he  told  that;  but  T  don’t  know  anything 
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about  wliat  he  told  tliom,  and  tlr?’ et'oro  1  will  lei  it  driri. 
lie  can  keep  the  check  if  he  wauls  to.  T  will  not  bother 
with  him  aiiv  more  about  it.” 

Oil  Tuesday,  Au<::ust  ITMli,  1  think  at  br('akfast  time,  T 
told  ]\[r.  Dante  that  a  nunubcr  of  th(‘  firm  of  'Tyler  and 

Rutherford  had  told  me  thev  had  h(*ard  from  Mr.  Warchm, 

• 

and  that  they  would  not  enter  into  any  a.i»r(‘em(‘nt  to  jiax' 
Mr.  Cohen  anv  commission  or  fee  out  of  it.  About  el(*v(‘n 
o’clock  that  mornini;*  ]\rr.  Dante  telephoiu^d  for  nu*  to 
159  come  to  (V)hen’s  otliee.  When  1  arriv(‘d  Mr.  Dant(‘ 
and  Mr.  Cohen  wer(‘  there*  and  tin*  fornu*!-  said, 
“Myer,  close  the  doors.”  Mr.  (’olu‘n  ’i'ot  up  and  elos(‘d  tin* 
doors  leadino;  into  his  oftie.  Mr.  Dante  then  said,  “My(‘r, 
let  mo  talk,”  and  he  cut  loosi*  and  talked  t(‘n  or  fifteen  min¬ 
utes.  Tie  went  over  the  same  tliini*’,  what  my  oliliyations 
were  to  Mr.  Cohen,  that  he  had  done*  so  and  so;  T  told  him 
T  didn’t  know  what  ho  did  or  anythin, about  it ;  T  di<ln’t  em¬ 
ploy  him  and  had  no  int(*ntion  to  em])loy  him.  Mr.  Dante* 
talked  so  fast  that  1  didn’t  take  in  anythin^’,  and  he  had  me 
so  bewildered  that  T  didn't  know  what  T  was  doin.i*-;  thr(‘e 

or  four  davs  in  his  own  home  and  in  mv  home  he  went  on 

•  • 

to  that  effect  and  had  me  so  that  T  was  not  capable  of  doin.i*’ 
anythin^*;  he  said  that  it  was  a  moral  obli,<>ation ;  asked  nu* 
how  T  would  like  to  o-o  out  on  the  street  and  m(‘et  Mr.  CoIk'u 
and  he  would  not  speak  to  me;  1  said,  ”1  am  not  ])ayine,’ 
anybody  to  speak  to  me,  and  T  don’t  think  he  is  either.” 
At  his  house  T  said  to  Afr.  Dante,  “What  ri,i>ht  have  T  to  ])ay 
a  fee  and  the  Wardman  Construction  Com])any  L>‘('ts  half 
the  commission  and  he  not  pay  a  fee?”  ^^r.  Dante  said, 
“Of  course  he  is  ,i*'oin«*  to  ])ay  a  fee  too.”  On  Tuesday 
mornin,<»:,  August  19th,  l\rr.  Dante  and  ^fr.  Cohen  must  have 
talked  with  me  in  the  former’s  office  ten  or  fifteen  minul(‘s 
and  the  final  conclusion  of  the  talk  was  that  T  said  to  Cohen 
“Oh,  take  it  out  of  me.  This  thin.g  is  troubling-  me  and 
interfering:  with  the  efforts  T  am  making-.  Take  my  ])art 
out  of  it  and  ,g:ive  me  the  check.”  T  had  never  seen  the 
check  for  the  commission  up  to  tliat  time.  Tt  had  not  been 
tendered  or  shown  to  me  vSaturday,  Aiignst  Iblh.  F])  to 
that  time  ^Tr.  Cohen  had  not  rendered  me  a  bill  or  sent 
word  that  T  owed  him  anythin.^.  T  had  no  intimation  of  it. 
But  after  thinking:  over  it  when  Mr.  Dante  was  walkin.g 
with  me  from  14th  Street  up  to  Park  Road  he  was  going  on 
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such  intimate  friends. 

IfiO  After  T  had  told  Mr.  Coluni  to  take  the  fee  ont  and 
oive  me  the  cheek,  1  went  np  to  my  office  to  make  ont 
a  check  so  tliat  1  could  enti*r  it  on  the  stnh;  1  destroyed  the 
stub  when  we  moved  onr  offices;  I  made  a  check  ont  to  Mr. 
Cohen  post-dated  An^nst  2()th.  With  that  T  went  back  to 
Mr.  Cohen’s  office;  nobody  was  there  but  ^Ir.  Cohen.  Mr. 
Dante  had  left  after  T  had  a.i^reed  to  have  the  fee  taken  ont 
of  mine,  and  when  he  left  he  said,  “T  don’t  SC-0  I)0c1\ 
dvino-  me  aiivtliin£>\  T  don’t  ool  anvthino-  out  of  it,  do  T, 
Myer?”  Mr.  Cohen  refused  to  take  my  check  because  it 
was  dated  ahead;  he  i»ot  somebody  in  his  office  to  find  a 
blank  check  and  1  then  wrote  check  dated  Angnst  19,  1924 
(the  same  being-  duly  identified,  was  offered  in  evidence  as 
Plaintiffs’  Exhibit  No.  2).  This  check  is  drawn  on  the  Na¬ 
tional  Savings  &  Trust  C’oni])any  to  the  order  of  Atyer 
Cohen  for  $1,350,  is  sign(*d  Zach  M.  Knott,  endorsed  Myer 
Cohen,  and  w'as  paid  August  20,  1924. 

161  After  I  gave  my  check  for  $1,350  to  Mr.  Cohen  he 
delivered  to  me  check  (which  having  been  duly  iden¬ 
tified  was  offered  in  evidence  as  plaintiffs’  Exhibit  3), 
dated  August  15,  1924,  drawn  on  the  Federal-American 
National  Bank,  Washington,  D.  C.,  to  the  order  of  Zach 
^I.  Knott  for  $18,000,  signed  by  Thomas  ^lorton  Gittings, 
Charles  II.  Merillat,  and  Myer  Cohen,  Trustees,  endorsed 
by  the  witness  to  Tyler  &  Rutherford  and  by  them  de¬ 
posited  August  20,  1924.  I  had  not  seen  that  check  before. 

On  the  day  1  received  the  last  mentioned  check  I  did  not 
tell  Mr.  Dante  that  1  was  entirely  satisfied  nor  did  I  ever 
tell  Mr.  Cohen  that. 

In  August,  1925,  or  it  may  have  been  July,  I  don’t  know, 
I  told  Mr.  Merillat  about  this  transaction;  1  did  not  know 
him  before  and  obtained  a  letter  of  introduction  to  him 
from  a  friend. 

On  cross  examination  the  witness  Knott  testified  in  sub¬ 
stance  as  follo\vs; 


IVhen  on  March  29th  I  received  the  Wardman-Hobbs- 
Bones  offer  to  purchase  Highlands-Westmoreland  Apart¬ 
ments  I  knew  of  the  provision  therein  agreeing  to  pay  me 
and  the  IVardman  (’oust ruction  Company  $36,000  for  serv- 


128 


:srYER  COHEX,  TE.,  VS.  \V.  s.  HUTCIIIXS  ET  AL. 


ices  ill  negotiating  the  sale.  T  first  took  that  contract  to 
my  office,  read  it  over,  and  then  took  it  to  Dantes  office, 
on  13th  Street  between  (i  and  11,  and  turned  it  over  to  him. 

The  reason  I  turned  it  over  to  Mr.  Dante  was  tliat 
162  lie  was  the  trustee  of  the  Hutchins  Mstate  and  was 
the  man  that  every  one  else  was  dealing  with.  ,1 
knew  that  he  was  the  trustee  and  the  person  handling  mat¬ 
ters  of  that  kind  for  the  Hutchins  Estate.  After  March 
29th  I  did  not  make  any  further  in(|uiries  about  what  was 
being  done  regarding  that  transaction,  hut  at  the  house 
Dante  was  keeping  me  informed.  The  matter  came  up 
every  once  in  awhile,  hut  1  cannot  say  I  incpiired  every 
day,  1  think  1  let  it  drift  along  and  got  information  when 
Dante  came  home.  1  was  verv  much  interested  in  the 
contract  going  through;  that  was  a  very  large  commis¬ 
sion  and  1  do  not  think  1  had  ever  earned  a  commission 
as  large  as  that  in  a  real  estate  deal;  and  the  fact  is  that 
whenever  1  saw  Mr.  Dante  1  niav  have  asked  him  how 
the  transaction  was  going  along.  1  do  not  rememher  Mi*. 
Dante  telling  me  in  the  early  ])art  of  April  that  Lee  Hutch¬ 
ins  and  Mrs.  Hutchins  were  willing  to  accejit  the  otter  hut 
that  Walter  Hutchins  had  not  yet  approved  it;  he  did 
not  tell  me  that  any  of  the  parties  had  approved  it  in  tlie 
early  part  of  April;  he  told  me  that  the  thing  was  before 
the  parties  interested,  hut  1  do  not  rememher  anything 
that  occurred  after  that ;  1  was  at  home  and  1  suppose  we 
talked  over  it,  hut  1  don't  rememher  what  was  said;  I  was 
also  downtown  at  my  business  every  day  in  April.  The 
fact  that  I  did  not  know  definitely  in  the  month  of  April 
whether  the  sale  would  go  through  or  not  jierhaps  made 
me  all  the  more  anxious  to  keep  in  touch  with  it  and  as¬ 
certain  whether  it  would  go  through;  I  think  1  must  liav(‘ 
made  inquiries  about  how  it  was  getting  along.  1  knew 
of  the  clause  in  the  contract  limiting  the  offer  to  fifteen 
days.  April  26,  1924,  ^Ir.  Williams,  an  officer  of  Tyler 
&  Rutherford,  told  me  Mr.  Dante  had  informed  that  office 
that  Mr.  Walter  Hutchins  would  only  agree  to  accept  the 
Wardman  offer  if  the  commission  was  reduced  to  i(^2r),()()(). 
When  1  was  told  that  1  learned  of  the  lettei*  Mi*.  Warden, 
president  of  Tyler  &  Rutherford,  had  written  to  Mr.  Ward- 
man  on  that  day,  and,  Mr.  Warden  having  left  his  offici? 
that  Saturday  afternoon,  I  called  him  on  the  telephone. 
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asked  him  if  lie  had  written  the  letter  referred  to,  and  Mr. 
Warden  told  me  that  the  deal  could  not  go  through  on  any 
such  proposition  as  that.  After  Mr.  IVarden  told  me  that 
in  view  of  Walter  Hutchins’  position  the  deal  was  off  I 
saw  Mr.  Dante  and  spoke  to  him  about  it.  Early  Monday 
morning,  April  28,  1924,  I  went  to  IVardman’s  office  for 
the  purpose  of  intercepting  and  withdrawing  the 
163  letter  dated  the  26th  which  !Mr.  Warden  had  writ¬ 
ten,  and  Mr.  Hobbs  showed  it  to  me  and  said  “That 
is  not  satisfactory”;  that  is  all  he  said;  I  attempted  to 
place  the  transaction  back  where  it  was  but  he  did  not 
say  anything  and  I  went  right  up  and  went  to  ^Ir.  Dante’s 
office  on  13th  Street  and  told  him  that  Mr.  Warden’s  let¬ 
ter  had  already  been  read  in  Wardman’s  office.  I  do  not 
think  I  remarked  that  I  was  disturbed  about  the  ])rospec- 
tive  loss  of  mv  commission;  it  was  not  a  minute  after  I 
arrived  at  Mr.  Dante’s  office  before  he  picked  up  his  hat 
and  said  “Let  us  go  up  to  ^Ir.  Cohen’s  office”;  this  oc¬ 
curred  without  anything  more  being  said  than  as  I  have 
testified.  On  the  wav  from  Mr.  Dante’s  office  on  13th 
Street  to  ^fr.  Cohen’s  in  the  Woodward  Building  at  15th 
and  H  T  did  not  ask  Afr.  Dante  why  he  was  going  to  see 
Mr.  Cohen  and  the  onlv  thing  he  said  at  that  time  was 
“I  don’t  want  to  see  it  drop  through.”  I  did  not  have 
occasion  to  ask  Mr.  Dante  what  ]\Ir.  Cohen  had  to  do  with 
the  matter  as  I  knew  from  parties  and  reports  about  the 
estate  that  ^Fr.  Cohen  was  interested  for  one  of  the  bene¬ 
ficiaries,  that  he  was  an  attorney  for  one  of  the  parties. 
I  knew  Mr.  Lee  Hutchins  who  was  at  Mr.  Cohen’s  office 
when  Mr.  Dante  and  I  arrived,  and  I  was  not  introduced 
to  him  on  that  occasion.  I  had  known  ^Ir.  Cohen  by  sight 
and  known  him  to  speak  to  on  the  street  for  several  years 
and  was  not  introduced  to  him.  Mr.  Dante  did  practically 
all  the  talking  and  I  confirmed  to  Mr.  Cohen  what  Mr. 
Dante  said;  he  spoke  of  this  letter  having  been  written 
and  that  it  disturbed  the  deal;  he  did  not  tell  ^Ir.  Cohen 
what  was  in  the  letter  but  told  him  that  the  letter  was 
from  "NFr,  Warden  to  Mr.  Wardman  and  he  was  afraid  it 
would  disturb  the  deal;  there  was  nothing  else  said;  Mr. 
Cohen  picked  up  the  telephone  and  called  up  ]\Ir.  Hobbs. 
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I  am  sure  that  Mr.  Dante  on  that  occasion  came  into  Mr. 
Cohen’s  office  and  told  him  that  Mr.  Warden  of  Tyler  & 
Kutherford  had  written  a  letter  to  Wardman  which  he  was 
afraid  would  disturb  the  deal  and  he  did  not  tell  him  what 
was  in  the  letter  and  with  that  Mr.  Cohen  picked  up  the 
telephone  and  called  Mr.  Hobbs;  that  is  the  truth;  Mr. 
Cohen  did  not  ask  Mr.  Dante  what  was  in  the  letter.  When 
Mr.  Cohen  got  Mr.  Hobbs  on  the  telephone  he  told  the 
latter  to  pay  no  attention  to  that  letter;  he  did  not  say 
anything  to  ^Ir.  Hobbs  as  to  what  authority  he  had 
164  to  ask  the  Wardman  Construction  Company  to  pay 
no  attention  to  a  letter  which  the  president  of  Tyler 
&  Rutherford  had  written  to  that  comi)any;  every  word 
that  was  said  was  “Pay  no  attention  to  that  letter”;  that 
was  all  that  was  said  over  the  ])hone.  Having  hung  up 
the  phone,  I  don’t  remember  that  Mr.  Cohen  said  anything 
more.  I  left.  I  did  not  go  into  Mr.  Cohen’s  office  from 
that  day,  April  28th,  until  August  16,  1924.  Between  those 
dates  1  saw  Cohen  twice,  first  at  the  door  of  Wardman ’s 
office;  as  I  was  passing  out  and  Mr.  Cohen  going  in  he 
said  “I  am  attending  to  that  matter  now.”  I  said  noth¬ 
ing  to  him.  I  did  not  ask  him  how  it  was  coming  on.  I 
did  not  ask  him  whether  the  deal  was  going  to  be  re¬ 
instated.  At  no  time  thereafter  did  I  ask  Cohen  what  was 
the  result  of  his  attending  to  it.  The  second  occasion  when 
between  A|)ril  28tli  and  August  16tli  I  saw  Cohen  was  on 
the  street  in  front  of  the  Southern  Building.  We  simply 
spoke  as  we  passed  by;  that  was  l)efore  the  Wardman  con¬ 
tract  was  accepted.  It  is  a  fact  that  after  visiting  Cohen’s 
office  and  having  met  him  at  the  tlireshold  of  Wardman ’s 
office  when  he  told  me  he  was  attending  to  tliis  matter  in 
connection  with  which  I  had  at  stake  the  largest  commis¬ 
sion  tliat  I  had  had  a  chance  to  earn  in  years,  when  I  met 
him  casually  on  the  street  bv  the  Southern  Building  a  few 
days  afterwards  I  passed  with  a  mere  salutation  and  said 
nothing.  I  had  no  talk  with  Mr.  Wardman  about  this  deal 
after  April  28,  1924,  nor  with  ^Ir.  Bones  or  ^Ir.  Hobbs. 
T  don’t  know  why  it  was  tliat  having  gone  to  ^Ir.  Dante 
and  from  ^Ir.  Dante  to  Mr.  Cohen  on  April  28tli,  in  a  mat¬ 
ter  of  this  importance  to  me,  I  never  spoke  to  any  one  of 
the  persons  who  were  making  the  offer  after  April  28th. 
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I  may  have  discussed  it  or  spoken  of  it  as  a  prospective 
deal.  I  had  placed  my  interest  in  the  matter  in  Mr.  Hobbs’ 
hands.  I  could  not  do  anything  with  Mr.  Wardman.  I 
didn’t  talk  with  Mr.  Wardman  after  this  at  all.  It  is  not 
a  fact  that  three  or  four  days  after  I  first  saw  Mr.  Cohen 
he  told  me  that  he  had  the  matter  in  hand  but  that  ^Ir. 
Wardman  was  not  going  to  deal  with  me  or  my  office  any 
longer,  and  to  please  stay  away  from  him  and  he  would 
be  able  to  handle  it  better.  The  first  time  that  I  got  any 
information  about  the  progress  of  the  matter  after  April 
28th  is  when  some  time  in  the  latter  part  of  ^lay  Mr.  Dante 
said  to  me  “You  have  made  a  deal.” 

165  On  the  evening  of  the  15th  or  the  morning  of  the 
16th  of  August  Mr.  Dante  came  into  his  dining  room 
and  said  “Co  down  to  Mr.  Cohen’s  office  and  get’  vour 
check,”  and  in  that  way  I  learned  that  the  deal  had  been 
closed.  I  went  to  !Mr.  Cohen’s  office  alone  and  did  not  see 
anybody  there  except  Cohen.  When  he  stated  that  he  had 
a  check  for  my  commission  but  had  not  yet  signed  it  and 
asked  “What  about  my  fee?”  and  I  said  “Fee  for  what?” 
he  said  “That  deal  was  off.”  I  don’t  remember  what  I 
then  said  exactly  but  I  did  say  “The  papers  are  before  the 
committee  to  decide  and  determine  the  best  interests  of  the 
estate.  I  had  no  idea  that  you  would  get  anv  fee.”  After 
Cohen  talked  awhile,  just  for  curiosity  I  said  “What  fee 
do  you  expect?”  and  he  answered  that  he  thought  a  fee  of 
15  per  cent  of  the  amount  I  was  getting  would  be  about 
right;  to  which  I  responded  “I  will  not  accept  any  settle¬ 
ment  of  that  kind;  there  are  others  interested  in  tliis,  too.” 
I  told  him  the  others  were  Tyler  &  Rutherford.  I  did  not 
tell  him  I  would  consult  ]\Ir.  Warden  of  Tyler  &  Rutherford 
about  it,  or  tell  him  anything  more.  I  got  excited  and  got 
up  and  went  out.  Nothing  else  was  said  on  the  subject 
There  are  two  Wardens  connected  with  Tyler  &  Ruther¬ 
ford,  Charles  G.  Warden,  president,  and  R.  Bruce  Warden, 
secretary.  Mr.  Williams  is  vice-president  of  that  company. 
After  visiting  Cohen’s  office  August  16th  I  spoke  to  Mr. 
Williams  about  Cohen’s  demanding  a  fee  and  on  the  same 
day  went  down  to  ^Ir.  Dante’s  office  on  13th  Street  and  said 
to  him  “What  do  you  think?  Meyer  Cohen  is  demanding 
a  fee  out  of  this  thing,”  and  he  looked  at  me  and  said  “You 
don’t  think  I  had  anything  to  do  with  it,  do  you?”  And 
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that  was  all  that  was  said.  I  was  at  Mr.  Dante’s  office 
about  five  minutes,  four  minutes,  or  three  and  one-half, 
somethin^:  like  that,  and  nothing  was  said  or  occurred  ex¬ 
cept  as  I  have  testified.  I  had  gone  from  15th  Street  to 
13th  Street  to  see  ^Ir.  Dante  about  the  matter. 


That  night  at  home  Mr.  Dante  brought  up  the  subject, 
telling  me  I  should  not  think  he  had  anything  to  do  with 
it  and  that  it  was  a  moral  obligation  and  Cohen  had  asked 


several  of  his  friends  about 


the  matter  and  his  friends 


told  him  that  he  was  entitled  to  a  fee.  I  said  ‘‘Yes,  his 
explanation  to  them  might  give  them  the  idea  that  he  was 
entitled  to  a  fee,”  but  that  he  was  not  entitled  to  a 
IGG  fee  because  I  did  not  employ  him.  That  was  Satur¬ 
day  night,  August  IGth,  and  I  was  a  little  disturbed 
and  do  not  think  I  said  very  much  more  to  Dante  that  night. 

The  next  day,  Sunday,  the  matter  was  discussed,  Mr., 
Dante  commencing  it  and  saying  the  same  old  thing,  that 
T  was  indebted  to  ^Ir.  Cohen  as  a  moral  obligation,  that 
Cohen  had  consulted  a  number  of  his  friends  and  they  all 
concurred  in  saying  that  in  the  circumstances  he  was  en¬ 
titled  to  his  fee.  And.  all  I  said  on  Sunday  -as  ‘AVell,  I 
don’t  think  he  is.  Whatev’er  he  might  liave  said  to  his 
friends  was  his  side  of  the  case,  and  he  is  not  entitled  to 
it.”  I  can’t  say  that  was  all  that  was  said,  but  the  rest 
that  was  said  was  very  unimportant.  P^'rom  what 
1G7  Dante  said  I  concluded  that  he,  Dante,  had  every¬ 
thing  to  do  with  it  and  from  that  time  on  I  was  verv 
mu(*h  disgruntled  and  sore  over  the  matter;  I  remained  in 
Mr.  Dante’s  house,  living  there,  from  that  time  until  eleven 
months  later,  July,  .1925;  it  was  in  my  mind  all  the  time 
that  I  had  no  good  feeling  for  ^fr.  Dante  at  all,  because 
I  knew  what  he  had  done;  I  rented  a  room  in  his  house  and 
paid  for  it  in  advance  and  lived  there  until  I  could  find 
some  other  place;  lived  there  for  eleven  months. 

MJien  I  went  to  Cohen’s  office  August  19,  1924,  Dante 
was  there,  he  had  called  me  uj);  Dante  talked  very  rai)idly 
to  me;  he  said  to  Cohen,  “Close  the  doors  and  let  me  talk”; 
I  had  been  going  over  the  thing  for  three  or  four  days  with 
Dante,  and  I  got  bewildered ;  really,  my  temper  was  up  and 
I  did  not  know  just  exactly  what  I  was  doing  under  the  cir¬ 
cumstances;  not  knowing  exactly  what  I  was  doing  after 
being  in  Cohen’s  office  for  awhile  I  went  back  to  Tyler  & 
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Riitlierforcrs  office,  sat  down  at  my  desk  and  drew  a  check 
to  Cohen’s  order  for  $1350  and  dated  it  the  next  day;  I 
dated  it  aliead  to  give  a  chance  to  get  my  settlement  with 
Tyler  &  Rutherford’s  office  so  that  I  could  deposit  my 
money ;  I  knew  I  did  not  have  that  much  in  bank ;  in  this 
state  of  bewilderment,  when  I  did  not  know  what  I  was 
doing,  I  knew  that  I  did  not  have  enough  money  in  the 
bank  to  meet  that  check  until  after  I  got  my  share  of  the 
Wardman  deal  commission,  and  so  dated  the  check  ahead 
to  take  care  of  that  situation;  and  T  made  out  a  stub  for 
the  check ;  when  we  moved  our  offices  I  tore  my  check  stubs 
up;  I  then  went  back  to  Cohen’s  office;  Dante  was  not 
there;  he  had  left  while  I  was  there  on  the  first  visit  that 
day;  as  to  how  I  happened  to  make  the  check  for  $1350,  I 
was  annoyed  and  neglecting  my  other  efforts  and  I 
1()8  ca])itulated  and  I  told  him  to  take  it  out  of  my  ])art 
and  to  give  me  the  check,  and  afterwards  went  to  my 
office  and  made  a  check  for  $1350;  Cohen  had  said  that  the 
fee  was  $2700  but  I  made  the  check  for  $1350  because  that 
was  all  I  was  interested  in ;  I  did  not  say  anything  to  Cohen 
as  to  how  much  my  check  was  to  be ;  I  did  not  tell  him  I  had 
to  divide  my  commission  with  Tyler  &  Rutherford  and  that 
if  I  ])aid  the  entire  fee  they  perhaps  would  not  bear  any 
portion  of  it  and  I  did  not  ask  Cohen  if  it  would  be  all  right 
for  me  to  give  him  a  check  for  one-half  of  the  amount; 
emphatically  nothing  of  that  kind  occurred.  When  1  got 
back  to  Mr.  Cohen’s  office  and  he  told  me  he  would  not 
take  a  check  dated  ahead,  I  can’t  explain  whether  I  was 
still  bewildered;  I  knew  what  I  was  doing;  then  he  told  me 
he  would  not  take  a  check  dated  ahead,  and  got  somebody 
in  his  office  to  get  a  National  Savings  &  Trust  Company 
check  and  placed  it  on  the  table,  I  having  told  him  I  kept 
mv  account  at  that  bank.  The  check  to  Cohen’s  order 
(plaintiffs’  exhibit  No.  2)  is  in  my  handwriting  and  when 
it  was  written  I  knew  what  I  was  doing;  I  was  not  in  great 
mental  bewilderment  when  I  wrote  that  check.  After  I 
had  given  that  check  for  $1350  to  Mr.  Cohen  he  handed 
me  on  that  same  day  a  check  for  $18,000  (plaintiffs’  Ex¬ 
hibit  No.  3)  and  I  took  it  to  Tyler  &  Rutherford’s  office, 
endorsed  it  in  blank,  turned  it  over  to  them,  and  received 
their  check  for  $8250  which  was  my  half  of  the  commis¬ 
sion  less  an  indebtedness  of  mine  to  the  office  for  some 
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money  I  liacl  drawn  on  some  other  account ;  later  I  received 
$350  from  Tyler  &  Rutherford  on  account  of  the  $1350 
check  I  had  given  to  Cohen;  I  learned  that  a  settlement 
was  made  between  ^Ir.  Dante  and  ^Ir.  Bruce  Warden  by 
which  Cohen’s  fee  was  fixed  at  $2000  and  that  Tyler  & 
Rutherford  had  sent  a  check  to  Cohen  for  $650  and  they 
gave  me  $350  so  as  to  make  their  payment  and  mine  $1000 
each. 

On  redirect  examination  the  witenss  testified  that  be¬ 
tween  April  28  and  August  15,  1924,  he  talked  to  Dante 
about  the  progress  of  the  deal,  in  a  general  conversation. 


Therenpon  i)laiiitiffs  calh‘d  as  a  witness  Thomas  Morton 
Gittings,  who  testified  in  substance  as  follows: 


]\[y  father,  the  late  John  C.  Gittings,  was  counsel  for 
169  Mrs.  Rose  Hutchins  about  twelve  vears;  he  died 
March  15,  1924;  my  connection  with  the  Hutchins 
Estate  goes  back  to  about  1913  and  after  my  father’s  death 
I  was  retained  by  ]\Irs.  Hutchins  as  her  attorney;  there  was 
a  prolonged  contest  over  the  settlement  of  the  estate  of 
Stilson  Hutchins;  that  estate  owned  the  Highlands  and 
Westmoreland  apartment  houses;  away  back  in  the  early 
stages  of  the  litigation  there  was  an  offer  made  for  the 
Highlands-Westmoreland  property  but  I  had  nothing  to  do 
with  it.  In  the  spring  of  1922  I  made  an  effort  to  effect  a 
settlement  of  the  litigation  over  the  Hutchins  Estate,  but 
failed. 

In  February,  1924,  Mr.  Dante  explained  to  me  conditions 
that  existed  in  the  Highlands-Westmoreland  buildings  and 
asked  me  if  I  would  recommend  to  ^Irs.  Hutchins  that  the 
properties  be  sold;  I  arranged  a  conference  among  AFr. 
Dante,  ]\Irs.  Hutchins,  my  father  and  myself ;  there  were 
no  offers  pending  for  the  properties  at  that  time.  In 
^larch  Dante  brought  me  a  paper  containing  an  offer  of  a 
man  named  Baskin  to  purchase  the  Highlands-Westmore¬ 
land  and  after  I  read  it  over  he  said  he  did  not  recommend 
it  and  in  his  own  handwriting  he  wrote  at  the  bottom  of 
the  Baskin  offer  this:  “I  do  not  recommend  this  proposi¬ 
tion.  W.  J.  Dante,  Trustee,  March  21,  1924.”  The  Baskin 
offer  is  dated  March  20,  1924. 

Thereupon  the  paper  thus  referred  to  was  offered  and 
received  in  evidence  as  plaintiffs’  Exhibit  No.  5  and  was 
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the  purchase  of  the  llighlaiids-Westniorelaiid  at  $1,250,000 
subject  to  terms  and  conditions  therein  set  forth. 

The  witness  Gittings  further  testified: 

This  Baskin  ofter  was  never  accepted.  On  April  9,  1924, 
I  prepared  a  letter  to  Mr.  Merillat  and  to  ]\Ir.  Cohen  as  at¬ 
torneys  and  gave  it  to  Mr.  Dante  and  asked  him  to  take 
it  to  Mr.  Cohen  and  ascertain  from  him  what  Lee  Hutch¬ 
ins’  position  was  in  relation  to  these  matters  and  I  told 
Dante  that  if  a  sale  of  the  Highlands-Westmoreland  was 
made  that  letter  set  forth  the  conditions  that  would  have 
to  be  complied  with  as  far  as  Mrs.  Hutchins  was  concerned; 
that  paper  refers  to  tlie  Baskin  proposition  of  March  20, 
1924,  and  the  Wardman  proposition  of  March  29th.  The 
draft  of  letter  to  which  1  refer  was  returned  to  me  by  Mr. 
Dante  with  changes  in  ^Ir.  Cohen’s  handwriting 
thereon. 

170  Thereupon  the  paper  referred  to  was  offered  and 
received  in  evidence  as  plaintiffs’  Exhibit  No.  6 
and  is  as  follows: 

“Washington,  D.  C.,  April  9,  1924. 

Mr.  Charles  11.  Merillat,  Attorney  for  Walter  S.  Hutchins, 
and  Mr.  Myer  Cohen,  Attorney  for  Lee  Hutchins. 

Gentlemen  : 


In  reference  to  the  two  pending  o tiers  for  the  purchase 
of  the  Highlands  and  Westmoreland  Apartment  Houses, 
on  behalf  of  Mrs.  Bose  Keeling  Hutchins,  I  am  authorized 
to  say  that  she  is  willing  to  accept  the  Wardman  otfer  if  your 
clients  approve  the  same  provided  that  it  is  modified  so 
that  it  is  plain,  certain  and  clear  that  Messrs.  Wardman, 
Bones  and  Hobbs  will  jointly  and  severally  make  the  pur¬ 
chase  money  notes  and  any  renewals  or  refinancing  thereof ; 
and  provided  further  that  the  court  order  authorizing  the 
sale  will  contain  the  following  provisions: 

1.  Ht  is  hereby  further  Adjudged,  Odered  and  Decreed 
that  the  proceeds  from  the  aforementioned  sale  of  Lots 


155,  172,  812  and  9  in  Square  2530,  consisting  of  the  High¬ 
lands  and  Westmoreland  Apartment  Houses,  are  to  be 
considered  as  having  the  same  property  status  as  the  said 
respective  pieces  of  real  estate  had  at  the  time  of  the  death 
of  the  late  Stilson  Hutchins  in  so  far  as  the  rights  of  any, 
or  all,  of  the  parties  to  this  cause  are  concerned. 
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2.  ‘It  is  hereby  further  Adjudged,  Ordered  and  Decreed 
that  the  said  aforementioned  sale  does  not  in  anywise 
change,  alter  or  prejudice  the  rights  of  any,  or  all,  of  the 
parties  to  this  cause  in  and  to  said  pieces  of  real  estate 
as  existed  at  the  time  of  the  death  of  the  late  Stilson 
Hutchins  and  particularly  the  dower  right  of  the  defendant. 

Rose  Keeling  Hutchins,  in  the  event  that  the  said 
171  Stilson  Hutchins  is  declared  to  have  died  intestate, 
or  in  the  event  that  the  said  Rose  Keeling  Hutchins 
elects  to  exercise  her  dower  rights. 

3.  ‘It  is  hereby  further  Adjudged,  Ordered  and  Decreed 
that  the  cash  proceeds  from  said  aforementioned  sale,  in¬ 
cluding  the  cash  to  be  received  from  time  to  time  in  con¬ 
nection  therewith,  is  not  to  be  used  by  the  estate  belonging 
to  said  trust  estate  or  for  loans  to  the  various  parties  in 
interest  but  is  to  be  invested  by  said  Trustee  as  soon  as 
j)Ossible  under  the  direction  of  this  Court,  and  the  income 
therefrom,  as  well  as  the  income  from  the  purchase  money 
notes  received,  and  any  renewals  or  refinancing  thereof,  is 
to  be  treated  as  part  of  the  general  income  from  the  trust 
estate  of  said  Stilson  Hutchins  involved  in  this  cause.’ 

It  is  of  course  understood  that  Mr.  Dante,  in  the  event 
that  all  of  the  parties  agree  to  the  sale,  will  file  the  proper 
petition  in  Court  and  that  Mrs.  Hutchins  will  then  file  an 
answer  setting  up  the  fact  that  she  has  no  objection  to  the 
sale,  and  considers  it  advantageous  provided  her  rights 
are  protected  by  the  above  set  forth  reservations  in  the 
order. 

Yours  very  truly, 

THOMAS  MORTON  GITTINGS, 
Attorney  for  Rose  Keeling  Uutchins.^^ 

Mr.  Gittings  further  testified: 

Dante  returned  that  letter  to  me  about  April  15th  and 
said  Cohen  had  in  his  handwriting  suggested  changes  indi¬ 
cated;  he  said  that  Cohen  and  Lee  Hutchins  were  favorably 
inclined  to  accepting  the  Wardman  offer  but  that  there  was 
no  use  going  any  further  into  the  matter  as  Walter  Hutch¬ 
ins  was  taking  the  position  that  as  long  as  the  litigation 
continued  he  would  not  agree  to  any  sales  being  made  of 
the  various  properties  owned  by  the  estate;  I  said  “That 
is  the  end  of  that,”  and  put  the  papers  in  my  file  and  heard 
nothing  further  about  it. 


MYEi:  00 HEN,  TK.,  VS.  W.  S.  HUTCHINS  ET  AL. 


137 


On  April  4,  1924,  with  the  permission  of  all  counsel  in 
the  Hutchins  case,  Dante  wrote  an  identic  letter  to  Mrs. 

Rose  Keeling  Hutchins  and  Messrs.  Lee  Hutchins 
172  and  Walter  S.  Hutchins. 

The  letter  thus  referred  to,  having  been  duly  iden¬ 
tified,  was  offered  and  received  in  evidence  as  plaintiffs’ 
Exhibit  No.  7  and  is  as  follows: 

“On  the  21st  day  of  this  month,  twelve  years  ago,  Mr. 
Stilson  Hutchins  died. 


After  twelve  years  of  intensive  litigation  the  heirs-at- 
law  are  in  the  same  state  of  uncertainty  regarding  their 
respective  interests  in  the  estate  as  they  were  in  the  be¬ 


ginning. 

That  the  litigation  has  been  expensive,  one  need  only 
to  read  the  order  signed  by  the  court  on  April  2nd  stipulat¬ 
ing  the  amounts  to  be  paid  attorneys  and  other  expenses 
attending  the  trial  of  the  1910  will,  the  payment  of  which 
is  giving  me  considerable  concern,  and  we  are  also'  con¬ 
fronted  with  an  expense  of  about  the  same  amount  or  even 
larger,  in  the  near  future  when  the  trial  of  the  1908  will 
is  finished. 

As  Trustee  of  the  estate  fourteen  years  and  being 
thoroughly  conversant  with  all  matters  connected  there¬ 
with,  and  in  the  interest  of  harmony  and  good  will,  may 
T  suggest  that  I  be  permitted  to  call  a  conference  of  the 
attorneys  and  principals,  should  any  desire  to  attend,  for 
the  purpose  of  considering  ways  and  means  toward  effect¬ 
ing  an  amicable  settlement  of  all  matters  in  dispute. 

I  should  be  glad  to  have  the  conference  called  for  an 
early  date  in  order  that  some  substantial  results  may  be 
obtained  liefore  the  anniversary  of  Mr.  Hutchins’  death. 

I  make  this  tender  of  my  offices  in  perfect  good  faith  with 
the  hope  that  an  acceptance  may  be  had  from  each  party 
without  delay.  I  will  not  be  able  to  hold  a  conference, 
of  course,  unless  I  hear  from  all  the  parties. 

Sincerelv, 

7 


W.  J.  DANTE, 

Trustee. 
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All  i(leiiti«'al  letter  j>T)es  by  same  mail  to 
lliiteliiiis  and  Walter  S.  Tliiteliiiis.’’ 


Messrs.  Lee 


173  Continuing,  Mr.  Gittings  testified: 

The  result  of  that  letter  was  that  on  April  lltli  a 
meeting  was  held  at  Mr.  Cohen’s  office  and  there  were 
present  ^Irs.  Hutchins,  ^Ir.  Walter  Hutchins,  Mr.  Dante, 
Mr.  Cohen  and  myself;  during  that  meeting  the 
question  of  making  a  sale  of  the  Highlands  and  West¬ 
moreland'  came  u])  and  Mr.  Dante  explaned  his  reasons 
why  the  estate  should  get  rid  of  those  ])ro])erties  at  that 
time;  Mrs.  Hutchins  said  she  agreed  with  him  and  said  that 
she  had  had  me  investigate  the  matter  and  she  was  satis¬ 
fied  that  what  Mr.  Dante  said  about  the  properties  was 
correct  and  she  thought  the  properties  should  he  sold  irre¬ 
spective  of  whether  or  not  the  litigation  was  settled,  and 
that  she  was  willing  to  sell  the  property  provided  certain 
conditions  were  carried  out.  Mr.  Walter  Hutchins  said 
lie  thought  a  commission  of  $3(),0()()  was  too  much,  and  felt 
a  commission  of  about  $25,000  would  he  am])le  for  a  sale 
of  that  kind;  he  further  said  he  did  not  think  Ihe  offer  of 
Mr.  Wardman  was  a  good  one;  he  said  he  would  look  into 
the  matter;  he  had  very  little  to  say  about  it.  Mr.  Dante 
and  Mrs.  Hutchins  did  most  of  the  talking.  Mr.  Cohen 
said  his  client  was  favorably  inclined  toward  accepting 
Mr.  Wardman ’s  offer,  ^fr  Lee  Hutchins  was  not  present 
at  that  meeting.  That  meeting  broke  up  with  the  idea  that 
if  any  of  the  parties  wanted  to  submit  a  definite  iwoposi- 
tion  looking  toward  a  settlement  of  the  litigation  they 
could  do  so. 

On  April  18th,  1924,  Mrs.  Hutchins  sent  a  letter  to 
Messrs.  Walter  and  Lee  Hutchins.  This  letter  having 
been  duly  identified  was  offered  and  received  in  evidence 
as  plaintiffs’  Exhibit  No.  8  and  is  as  follows: 

“April  18,  1924. 

Dear  Mr.  Hutchins: 


It  seems  almost  im])ossible  for  you  and  your  brother  and 
myself  to  have  a  personal  conference  with  a  view  to  ])revent- 
ing  the  Estate  from  being  further  materially  diminished.  In 
my  efforts  last  summer  to  that  end  I  had  hoped  and  firmly 
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believed  we  could  readily  establish  a  percentage,  or  some 
other  basis  for  a  division  and  then  have  our  attorneys 
work  out  the  details.  As  you  know,  the  effort  on  my  part 
was  unsuccessful.  The  conference  last  week,  which 
174  took  place  in  Mr.  Cohen’s  otlice,  was  adjourned 
with  the  suggestion  that  I  call  another  conference 
after  T  had  had  opportunity  to  consider  the  suggestions 
of  vourself  and  Mr.  Cohen.  This  I  have  done,  and  I  now 
submit  for  your  consideration  what  I,  as  widow,  am  willing 
to  accept,  without  any  discussion  of  what  I  may  lose  or 
gain  by  a  trial,  or  as  to  what  would  be  the  property  rights 
of  any  of  us,  if  the  Will  was  sustained,  or  set  aside. 

I  am  willing  to  accept  30%  of  the  net  estate  as  my  share, 
and  the  details  to  carry  out  this  settlement  may  be  along 
the  lines  set  out  by  Mr.  Morton  Gittings  in  his  letter  of 
last  July  to  your  attorneys. 

Please  let  me  hear  from  you  at  your  earliest  convenience, 
as  I  am  sailing  for  Europe  in  ^lay,  and  any  settlement 
would  necessarily  have  to  be  made  l)efore  my  departure. 
Sincerely  yours, 

ROSE  HUTCHINS.” 

Mr.  Gittings  continued: 

On  April  19th  I  sent  a  typewritten  copy  of  that  letter  to 
Mrs.  Mildred  Rogers  Penn.  Two  or  three  days  thereafter 
Mr.  Merillat,  Mr.  Cohen  and  myself  met  at  Cohen’s  office, 
at  which  time  both  Mr.  ^lerillat  and  Mr.  Cohen  said  that 
their  clients  would  only  settle  the  Hutchins  will  litigation 
on  an  even  basis  all  around,  each  party  in  interest,  namely, 
Mrs.  Hutchins,  Mrs.  Penn,  Mr.  Walter  Hutchins  and  Mr. 
Lee  Hutcliins  taking  25  per  cent  of  the  estate.  In  the 
meantime  absolutely  nothing  was  being  done  so  far  as  I 
was  concerned  with  the  Highlands.  I  dropped  it.  1  got  my 
client,  Mrs.  Hutchins,  to  agree  to  a  settlement  of  the  litiga¬ 
tion  on  the  equal  division  basis  about  May  4th  or  5th  and 
I  then  called  another  meeting  which  was  held  at  Mr. 
Cohen’s  office  May  6th,  Mr.  Merillat,  Mr.  Cohen  and  myself 
being  present.  At  that  meeting  I  told  Messrs.  Merillat 
and  (’ohen  that  Mrs.  Hutchins  was  now  willing  to  settle  on 
an  even  basis  and  I  handed  each  of  them  the  typewritten 
paper  containing  Mrs.  Hutchins’  terms. 

Thereupon  the  witness  identified  the  paper  to  which  he 
referred  and  the  same  was  offered  and  received  in  evidence 
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as  plaintiffs’  Exhibit  No.  9.  It  set  forth  terms  laid 

175  down  by  Mrs.  Ilntchins  for  “Proposed  Settlement 
of  Details  of  Ilntchins  Liti.i>'ation”  and  provided, 

among  other  things,  for  conveyance  as  of  May  15,  1924,  of 
all  of  the  property  of  the  estate  of  Stilson  Hutchins  to 
three  trustees,  one  of  said  trustees  to  he  appointed  by  Mrs. 
Hutchins,  one  by  Mr.  Walter  Hutchins,  and  the  third  by 
Mrs.  Mildred  Rogers  Penn  and  Mr.  Lee  Hutchins,  and  that 
“The  Highlands  &  Westmoreland  Sale  (Wardman  Offer) 
to  he  put  through  at  once  and  division  of  proceeds  not 
necessary  for  payment  of  debts  to  be  made  upon  conclu¬ 
sion  of  compromise  agreement.” 

Mr.  Gittings  continued: 

That  meeting  was  held  Tuesday,  ^lay  (ith,  and  we  were  in 
conference  practically  all  day  Tuesday,  Wednesday,  Thurs¬ 
day,  and  most  of  Friday;  Friday  we  broke  up  because  ^Ir. 
Walter  Hutchins  was  taking  the  position  that  the  house  in 
which  he  lived  on  Kith  Street  should  he  given  him  in  the 
settlement.  The  next  meeting  was  called  Tuesday  of  the 
following  week  when  the  conditions  that  had'  arisen  the 
previous  Friday  were  adjusted  and  we  proceeded  further 
into  the  negotiations ;  all  of  the  questions  were  not  decided 
but  we  kept  at  it  until  the  night  of  ^lay  15,  1924,  when  we 
all  got  together  on  everything.  In  the  negotiations  referred 
to  my  position  was  as  contained  in  the  terms  laid  down 
by  Mrs.  Hutchins  which  T  had  submitted  on  ^lay  Gth  to 
Messrs.  Merillat  and  Cohen;  one  of  Mrs.  Hutchins’  terms 
was  that  the  pending  offer  of  Wardman,  Hobbs  and  Bones 
for  the  Highlands-Westmoreland  should  be  accepted  and 
the  proceeds  distributed  equally  between  the  parties; 
throughout  the  negotiations  looking  to  the  settlement  I 
never  receded  from  that  position  on  that  point.  Mr.  Walter 
Hutchins,  through  Mr.  Merillat,  was  taking  the  position  that 
he  did  not  consider  the  offer  a  good  one,  and  he  also  thought 
the  commission  was  too  much,  but  Mr.  Merillat  said  if  we 
could  get  together  on  the  other  things  he  thought  he  could 
induce  his  client  to  come  around  to  agree  to  sell  the  prop¬ 
erty.  There  were  many  things  discussed  during  these  nego¬ 
tiations  consisting  of  the  details  looking  toward  the 

176  will  settlement.  Mr.  Walter  Hutchins’s  position  was 
that  he  might  consent  to  the  sale  of  the  Highlands- 
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Westmoreland  if  tlie  will  litigation  was  settled,  but  unless 
that  was  settled  he  would  not  consent  to  that  sale. 

To  the  best  of  my  recollection  it  was  not  determined  who 
the  trustees  were  to  be  until  the  night  of  May  15th.  Of 
course  there  had  been  some  talk  about  the  trustees  prior 
to  that  time.  Ultimately  I  was  designated  by  Mrs. 

177  Hutchins;  ^Ir.  Myer  Cohen  was  designated  by  Mrs. 
Penn  and  Mr.  Lee  Hutchins;  and  Mr.  Merillat  was 

designated  by  Mr.  Walter  Hutchins.  Prior  to  that  agree¬ 
ment  as  to  the  trustees,  some  time  during  the  second  week 
of  these  negotiations,  Mr.  Cohen  said  that  Lee  Hutchins 
desired  Mr.  Dante  to  be  his  trustee.  I  think  we  all  had 
agreed  early  in  the  negotiations  that  Mr.  Dante  was  the 
logical  man  to  act  as  the  agent  of  the  trustees  because  we 
needed  his  assistance  for  at  least  one  year.  Mr.  Merillat 
and  I  objected  to  Mr.  Dante  being  both  agent  and  trustee. 
May  16,  1924,  the  agreement  of  settlement,  the  deed  to  the 
real  estate  comprising  the  estate,  and  the  agreement  re¬ 
specting  the  personal  property  of  the  estate,  being  exhibits 
A,  B  and  C  to  plaintiffs’  bill  of  complaint,  were  signed  and 
acknowledged  at  Washington  by  ^lessrs.  Lee  and  Walter 
Hutchins  and  Mrs.  Rose  Hutchins  [said  papers  are  by  ref¬ 
erence  incorporated  into  this  statement  of  evidence  without 
being  again  set  forth  in  full  herein]. 

As  regards  what  was  said  with  respect  to  the  Wardman 
offer  being  accepted  or  being  pursued  to  consummation,  on 
the  night  of  ^lav  15th  all  of  the  counsel  in  the  case  met 
in  Mr.  Cohen’s  office  to  go  over  a  rough  draft  of  the  settle¬ 
ment;  the  settlement  was  set  forth  in  three  documents;  the 
first  draft  of  the  document  which  became  the  settlement 
agreement  which  is  Exhibit  A  to  the  bill  of  complaint  in  this 
case  contained  a  provision  reading  as  follows:  “Whereas 
an  offer  to  purchase  the  real  estate  known  as  the  Highlands 
and  Westmoreland  apartment  house  has  been  made  and  ap¬ 
proved  by  the  said  beneficiaries,  the  said  trustees  are 
directed  to  consummate  the  same  as  soon  as  practicable  and 
make  distribution  of  the  proceeds  among  the  four 

178  beneficiaries  named  herein  forthwith.”  1  think  this 
rough  draft  was  presented  to  me  on  the  morning  of 

■May  15th,  it  may  have  been  the  day  before.  The  agreement 
as  finally  executed  differed  in  a  great  many  respects  from 
the  first  draft.  This  provision  was  left  out  of  the  final 
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draft  for  this  reason:  On  the  night  of  ^lay  15th,  Mr.  Walter 
Hutchins  and  I  had  an  argument  which  lasted  over  an  hour 
about  this  provision,  ^tr.  Hutchins  was  willing  to  agree 
to  the  substance  of  it,  but  he  said  this  paper  was  no  place 
for  it.  I  said  it  was  one  of  the  material  conditions  upon 
which  ^Irs.  Hutchins  was  settling  this  litigation,  that  she 
needed  some  ready  cash  and  that  that  was  the  one  avenue 
bv  which  she  would  get  what  she  wanted.  I  said  “I  am  not 
going  to  trust  anybody  here  to  take  their  word  that 
179  that  offer  will  be  accepted,  and  T  think  the  proper 
place  for  it  is  in  this  paper,”  and  it  got  late  in  the 
night,  and  somebody  suggested,  ^‘Why  not  make  it  the 
subject  of  a  separate  paper?”  T  said  I  would  agree  to  that 
and  a  separate  paper  was  prepared  by  Mr.  William  G. 
Johnson  then  and  there. 

The  paper  last  referred  to  by  the  witness  was  duly  identi¬ 
fied  and  offered  and  received  in  evidence  as  plaintiffs’  Ex- 
liibit  No.  10  and  is  as  follows: 

Washington,  D.  C.,  May  16,  1924. 

“Whereas,  a  written  offer  has  been  submitted  by  Harry 
Wardman,  James  D.  Hobbs  and  Thomas  Bones  for  the  pur¬ 
chase  of  the  Highlands  and  the  ’Westmoreland,  and  the  lot 
adjoining  the  Westmoreland  on  the  West,  it  is  hereby 
agreed  bv  the  undersigned  that  unless  a  better  offer  for  the 
property  be  obtained  on  or  before  IMay  20,  1924,  that  the 
said  offer  be  accepted. 

MILDRED  ROGERS  PENN. 
WALTER  STTLSON  HUTCHINS. 
LEE  HUTCHINS. 

ROSE  KEELING  HUTCHINS.” 

After  that  had  been  agreed  to,  the  papers  were  executed 
by  the  parties  in  Washington  and  Mr.  Cohen  and  Mr.  Lee 
Hutchins  took  them  to  Boston  and  Atlantic  Citv  for  execu- 

ft' 

tion  by  the  other  beneficiaries  (Mrs.  ^lildred  Rogers  Penn 
and  ]\Iiss  Abby  Sommerby),  and  according  to  my  best  recol¬ 
lection  when  Mr.  Cohen  returned  to  Washington  and  the 
papers  had  gone  on  record,  which  would  make  it  about  May 
20th  or  21st,  Mr.  Cohen  spoke  to  me  about  seeing  Mr.  Ward- 
man;  I  cannot  be  positive  as  to  the  date,  it  was  either  the 
16th  or  the  next  day  after  iMr.  Cohen  came  back;  the  papers 
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were  recorded  ^lay  2011i ;  either  on  May  16th  or  May  21st, 
after  Mr.  Johnson  had  gone  over  the  original  offer  made  by 
]\rr.  IVardman  dated  March  29th,  and  had  made  a  new  draft 
of  that  offer,  changing  it  in  some  respects  and  making 
clearer  the  terms  of  the  offer,  ^Ir.  Cohen  showed  Mr.  Meril- 
lat  and  myself  the  new  draft  that  ^Ir.  Johnson  had  pre¬ 
pared.  AVe  were  trustees  and  he  asked  onr  permission  to 
take  the  matter  np  with  Air.  AA^ardman  and  see  if  the  sale 
conld  not  he  consummated  and  Air.  Alerillat  and  I  both  said 
'^Of  course,  go  ahead  and  see  what  you  can  do.”  Air. 
Cohen  said  he  knew  Air.  AVardman  very  well  and 

180  would  approach  him  at  the  Racquet  Club  some  day 
and  take  the  matter  np.  He  thought  that  was  the 

best  wav  to  handle  the  situation. 

* 

“Q.  AVhat,  if  anything,  was  said  about  the  commission. 
A.  AA^ell,  when  the  litigation  was  settled,  it  was  agreed  that 
the  full  commission  be  paid  to  the  brokers.  Prior  to  that 
in  the  negotiations  the  question  of  amount  had  been  dis¬ 
cussed.” 

181  Saturday,  Alay  24,  1924,  we  held  a  meeting  of  the 
trustees  in  Air.  Cohen’s  office,  at  which  time  he  re¬ 
ported  that  he  had  seen  Air.  AA^ardman  and  had  gotten  a 
deposit  of  $1,000  from  him.  During  the  meeting  Air.  AVard¬ 
man  came  over  to  see  us  and  said  there  were  certain  things 
in  the  contract  as  prepared  by  Air.  Johnson  that  Air.  Hobbs 
did  not  understand.  AA^e  went  over  the  contract  with  Air. 
AA^ardman  and  he  agreed  that  it  was  clear  and  signed  it, 
Alessrs.  Hobbs  and  Bones  having  previously  signed  it.  AVe 
then  executed  the  contract  in  duplicate,  keeping  one  copy 
and  giving  Air.  AA^ardman  one.  Air.  Cohen  did  not  at  any 
of  these  meetings  say  anything  with  respect  to  having  seen 
Air.  AA^ardman  on  behalf  of  Air.  Knott ;  Air.  Cohen  at  no  time 
until  after  this  suit  was  brought  ever  mentioned  Air.  Knott’s 
name  to  me.  I  never  heard  until  after  this  suit  was  brought 
about  Air.  AA^ardman  having  withdrawn  or  abandoned  his 
offer  and  that  through  Air.  Cohen’s  efforts  it  had  been  re¬ 
vived.  During  the  negotiations  for  the  settlement  of  the 
litigation,  and  a  day  or  two  prior  to  its  consummation,  I  had 
a  conversation  with  Air.  Dante  as  to  whether  the  AVardman 
offer  of  the  Highlands-AVestmoreland  could  be  put  through 
at  that  time  and  he  assured  me  most  emphatically  that  it 
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would  go  through  provided  a  full  commission  was  paid  to 
Mr.  Wardman.  Nothing  was  said  at  that  time  about  any 
action  of  ]\[r.  Wardman  in  withdrawing  the  offer.  I  heard 
from  somebody,  T  could  not  tell  who,  that  when  the  matter 
of  accepting  $25,000  as  a  commission  was  spoken  about  to 
Mr.  Wardman  he  went  up  in  the  air  about  it. 

In  August,  1924,  the  settlement  of  the  sale  of  the  High- 
lands-Westmoreland  properties  was  made  in  ^Ir.  Cohen’s 
office  and  there  were  present  the  three  trustees  and  Mr. 
Dante  and  Mr.  Hobbs.  We  had  checks  already  made  out 
for  the  commissions,  one  for  $18,000  to  the  Wardman  Con¬ 
struction  Company  and  the  other  for  the  same  amount  to 
Zach  M.  Knott.  The  check  for  the  Wardman  Construction 
Company  was  signed  by  the  three  trustees  and  according  to 
my  recollection  handed  to  Mr.  Hobbs  at  that  meeting. 

The  check  referred  to  having  been  duly  identified 
182  was  offered  and  received  in  evidence  as  plaintiffs’ 
Exhibit  No.  11.  It  was  dated  August  15, 1924,  dra^v^l 
on  the  Federal-American  National  Bank  to  the  order  of 
Wardman  Construction  Company  for  $18,000,  and  signed  by 
Gittings,  Merillat  and  Cohen,  Trustees. 

I 

As  regards  the  check  to  the  order  of  Zach  M.  Knott,  Mr. 
Cohen  said  ]\Ir.  Knott  was  coming  in  that  afternoon  or  the 
next  morning  and  if  we  had  no  objection  he  would  turn  the 
check  over  to  him.  He  did  not  at  that  time  sav  anvthing 
about  having  a  claim  against  ^Ir.  Knott  for  services,  or  a 
claim  of  any  kind  against  Mr.  Knott ;  he  never  mentioned  it. 
I  knew  Tyler  &  Rutherford  had  an  interest  in  Knott’s  share 
of  the  commission,  having  known  that  during  the  negotia¬ 
tions  leading  up  to  the  settlement  of  the  case.  The  ques¬ 
tion  came  up  whether  or  not  the  name  of  Tyler  &  Ruther¬ 
ford  should  be  inserted  in  the  redraft  of  the  Wardman  con¬ 
tract  in  place  of  Zach  M.  Knott  but  I  do  not  know  what  rea¬ 
son,  if  any,  was  given  for  the  suggestion  of  that  substitu¬ 
tion.  I  never  had  any  discussion  about  it,  but  there  was 
something  said  in  Mr.  Cohen’s  presence  about  Tyler  & 
Rutherford  having  a  one-half  interest  in  Mr.  Knott’s  check, 
but  I  do  not  recall  bv  whom  to  whom. 

I  first  learned  that  Mr.  Cohen  had  received  some  monev 
from  Mr.  Knott  in  the  spring  or  early  summer  of  1925.  I 
then  discussed  the  situation  with  Mrs.  Hutchins  and  wrote 
a  letter  to  Mr.  Cohen  and  to  Mr.  Dante. 
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4Mio  witness  then  idcnititied  letter  dated  dnly  18,  19*J5, 
from  himself  to  ^Ir.  Cohen  and  the  same  was  offered  and 
received  in  evidence  as  plaintiffs’  Exhibit  Xo.  13,  and  is  as 
follows : 

‘‘July  18,  1925. 

Mr.  ]\ryer  Cohen, 

Ritz-Carlton  Hotel, 

Atlantic  City,  X.  J. 

Dear  Sir  : 


Information  has  just  come  to  me  that  Mr.  Dante  and  you 
compelled  ^Ir.  Zach  Knott  to  divide  part  of  his  commission 
in  the  Hi<*hlandsAVestmoreland  sale  with  the  two  of  you. 
I  have  conferred  with  ^Ir.  Merillat  about  the  situation  and 
also  have  in  my  ]iossession  co])ies  of  the  recent  correspond¬ 
ence  between  yon  and  Mr.  ^ferillat.  The  proof  seems 
183  convincing'  but  I  withhold  judgment  until  I  hear  your 
side  of  the  matter.  However,  if  such  be  true,  I  de¬ 
mand,  at  least  that  von  make  immediate  restitution  and  in- 
form  me  promptly  as  to  your  intended  action. 

Yours  verv  trulv, 

THO^tAS  MORTOX  GITTTXGS.” 

TMG/G. 


I  never  received  a  reply  from  Mr.  Cohen.  T  received 
a  letter  from  Mr.  Johnson  which,  being  duly  identified,  was 
offered  and  received  in  evidence  as  plaintiffs’  Exhibit  Xo. 
15  and  is  as  follows: 

‘‘July  20,  1925. 

Thomas  ^lorton  Gittings,  Esq., 

482  Louisiana  Avenue  X.  W., 

IVashington,  D.  C. 

Dear  Sir: 


]\rr.  ]\Iyer  Cohen  has  sent  me  your  letter  addressed  to 
him  at  Atlantic  City,  where  he  is,  as  I  suppose  you  know, 
endeavoring  to  recuperate  from  a  serious  illness  and  is, 
as  far  as  possible,  avoiding  all  matters  of  business. 

The  ‘information’  which  you  state  in  the  first  sentence  of 
your  letter  that  vou  have,  that  ‘Mr.  Dante  and  vou  com- 
pelled  Mr.  Zack  Knott  to  divide  part  of  his  commission  in 

10--4709a 
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the  Ili^lilaiuls-Westmoreland  sale  witli  tlie  two  of  you’  is 
false,  from  whatever  source  derived.  If  you  have  seen  the 
correspondence  hetween  Mr.  Merillat  and  Mr.  (’ohen,  as 
you  state  you  liave,  you  know  tliat  this  ‘information’  has 
alreadv  been  branded  as  false. 

You  further  state  that  ‘the  proof  seems  convincing’  but 
omit  to  state  what  the  ‘proof’  is,  so  that  I  am  unable  to 
speak  of  it  s|)ecifically,  or  to  jud^e  of  its  ‘convincing  char¬ 
acter.’  From  a  long  letter  from  Mi\  Knott  to  Mr.  Dante 
dated  July  14th,  which  Mr.  Dante  showed  me  on  July  16th, 
I  infer  that  this  whole  thing  rests  upon  Knott’s  statements, 
which  Mr.  Dante  assures  me  are  false. 

Even  if  it  were  true,  which  is  specifically  denied  by  Mr. 
Cohen  and  Mr.  Dante,  that  Mr.  Dante  and  Mr.  Cohen  ‘com¬ 
pelled  Mr.  Zack  Knott  to  divide  part  of  his  commis- 
184  sion  in  the  Ilighlands-Westmoreland  sale’  with 
them,  that  was  a  toil,  of  which  Mr.  Knott  alone 
('ould  complain,  and  could  in  no  way  enure  to  tlie  Hutchins 
Estate.  Neither  the  Hutchins  Estate  nor  its  trustees  can 
claim  a  share  in  any  money  wrongfully  extorted  from  Mr. 
Knott,  bv  anvone. 

As  Mr.  M  erillat  has  alreadv  threatened  to  take  this  mat- 

* 

ter  into  Court,  and  as  you  both  refrain  from  disclosing  the 
‘convincing’  ])roof  upon  which  you  are  willing  to  cast  doubt 
upon  Mr.  Cohen’s  integrity,  and  one  of  you,  at  least,  has 
averred  his  purpose  to  institute  adversary  proceedings 
against  Mr.  Cohen,  1  have  insisted  that  Mr.  Cohen  should 
do  nothing  more  in  response  to  these  anonymous  charges 
than  to  denv  them. 

If  there  is  ever  brought  to  his  attention  any  sjiecific  state¬ 
ment  of  fact  and  its  source,  it  will  be  time  enough  to  re¬ 
spond  more  specifically. 

Yours  very  truly, 

W.  G.  JOHNSON.” 


A  minute  was  made  of  the  meeting  of  the  trustees  May 
24,  1924,  and  in  that  minute  is  the  following:  “The  sale 
of  the  Ilighlands-Westmoreland.  ^Ir.  Cohen  reported  his 
interview  with  Mr.  Wardman  and  action  with  regard  to  the 
sale,  all  of  which  was  approved  by  the  trustees.  The  de¬ 
posit  of  $1,000  made  by  Mr.  Wardman  was  authorized  to  be 
deposited  together  with  such  additional  money  as  may 
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come  out  of  tliis  transaction  in  the  Federal  American 
National  Bank.’^ 

Tlie  personnel  of  the  trustees  was  not  finally  determined 
until  tlie  night  of  May  15th.  I  cannot  state  positively  the 
first  time  that  I  learned  that  Mr.  Cohen  had  been  decided 
upon  as  one  of  the  trustees;  my  best  recollection  is  that  it 
was  on  ^lay  15,  1924. 

On  cross  examination  ^Ir.  Gittiiigs  testified  in  substance 
as  follows : 

After  the  bill  of  complaint  in  this  case  was  filed  1  received 
a  copy  of  it,  prepared  and  filed  ^Irs.  Hutchins’  answer;  I 
never  filed  an  answer  for  myself;  Mrs.  Hutchins  died  March 
14,  192();  the  executors  under  her  will  were  'William  D. 
Hoover,  president  of  the  National  Savings  &  Trust  Com¬ 
pany;  Alexander  Muncaster,  a  member  of  the  bar,  and  my¬ 
self  ;  the  executors  have  closed  the  estate  in  probate 
185  court  but  are  acting  as  trustees  under  the  will. 

In  February  1924,  ]\Ir.  Dante  informed  me  of  the 
conditions  at  the  Highlands-Westmoreland,  the  deteriora¬ 
tion  of  the  property,  the  expense  of  running  hotel  apart¬ 
ments,  that  there  was  not  adequate  revenue  and  such  prop¬ 
erties  were  going  down,  and  it  would  be  to  the  best  interests 
of  the  estate  for  it  to  be  disposed  of ;  he  thought  the  real 
estate  market  was  at  its  peak  at  that  time  and  it  was  a 
good  time  to  get  rid  of  the  property;  we  discussed  the 
amount  which  should  be  realized  for  it,  but  I  do  not  think 
any  definite  amount  was  mentioned. 

About  March  21,  1924,  he  brought  me  the  Baskin  offer 
as  I  have  testified;  I  didn’t  do  anything  about  it;  about 
March  30th  ]\Ir.  Dante  brought  me  the  Wardman  oiler  dated 
March  29th  and  I  took  that  up  with  Mrs.  Hutchins,  and  took 
up  both  offers. 

About  April  9th,  either  just  before  or  just  after  I  wrote 
to  Messrs.  Merillat  and  Cohen  the  letter  in  which  I  said  “I 
am  authorized  to  say  that  in  the  event  your  clients  consider 
the  Wardman  proposition  the  better  of  the  two,  ^trs.  Hutch¬ 
ins  is  willing  to  accept  the  same,”  etc.,  I  told  Mrs. 
Hutchins  I  thought  she  had  better  get  some  independent 
advice  about  the  value  of  the  properties  and  we  called  on 
Mr.  William  D.  Hoover,  president  of  the  National  Savings 
&  Trust  Company,  known  to  me  to  be  a  banker  and  well 
versed  in  real  estate  matters;  Mrs.  Hutchins  and  myself 
went  to  see  ^Ir.  Hoover  and  discussed  this  matter  with  him. 
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Mr.  Hoover  said  lie  did  not  know  Mr.  Baskin;  T  told  him 
what  I  knew;  he  said  “1  would  much  rather  sell  the  prop¬ 
erty  to  ^Ir.  Wardman,  T  think  his  notes  would  have  a 
greater  value  if  you  wanted  to  dispose  of  them”;  he  said 
notes  made  by  AVardman,  Hobbs  and  Bones  would  have  a 
much  better  market  value;  and  he  indicated  that  in  case 
monev  was  needed  to  be  raised  it  could  be  raised  more 
readilv  on  ^Yardman,  Hobbs  and  Bones  notes  as  securitv. 
I  had  recommended  to  !Mrs.  Hutchins,  prior  to  ixoing  to 
see  Mr.  Hoover,  that  the  AVardman  otfer  was  the  best.  I 
do  not  think  1  had  said  anvthini>'  to  Mr.  Cohen  about  the 
AVardman  offer  prior  to  the  time  1  made  that  recommenda¬ 
tion  to  Airs.  Hutchins.  I  had  had  no  conversation  with  Air. 
Cohen  about  it.  As  to  whether  I  had  anv  conversation  with 
Air.  C’ohen  about  the  AVardman  offer  before  1  saw 
186  Air.  Hoover,  I  never  had  any  conversation  at  all  with 
Air.  (k)hen  about  the  AVardman  otYer  until  we  ^ot 
into  nei^otiations  in  Alay  looking  toward  a  settlement  of  the 
litii^ation.  The  matter  was  broached  at  the  meeting  we  had 
in  Air.  Cohen’s  office  on  A])ril  11th,  and  Airs.  Hutchins  did 
tlie  talkiiiii:  and  I  didn’t  sav  anvthinu:.  At  that  time  I  do 
not  think  we  discussed  the  advisability  of  accepting’  either 
otTer,  but  Airs.  Hutchins  was  arguing  to  all  present  that 
she  thought,  irrespective  of  the  fact  whether  or  not  the 
litigation  was  settled,  that  it  was  a  good  time  to  get  rid  of 
some  of  these  non-producing  properties.  U])  to  the  time 
when  1  di’afted  my  letter  of  Ajiril  9th  which  1  intended  to 
send  to  Air.  Alerillat  and  Air.  Cohen,  and  which  was  re¬ 
turned  to  me  by  Air.  Dante  with  some  suggestions  from 
Air.  Cohen  respecting  verbal  changes,  I  had  not  said  any¬ 
thing  to  Air.  (’ohen  about  the  proposition.  Aly  letter  of 
April  9th  was  never  written  and  sent  to  (,’ohen  or  Alerillat; 
as  I  have  said  I  sent  it  by  Air.  Dante  to  Air.  (’ohen  to  read 
but  it  was  a  proposed  thing  that  never  went  through. 

1  was  informed  bv  Air.  Alerillat  and  Air.  Cohen  that  the 
proposition  to  settle  the  Hutchins  will  litigation  on  a  basis 
providing  that  Airs.  Hutchins  receive  .‘10  per  cent  of  the 
estate  was  not  accei)table  to  the  other  interests.  Neither 
prior  to  Alay  6,  19*J4,  when  there  was  submitted  by  me  to 
Alessrs.  Alerillat  and  Ckdien  a  memorandum  of  the  condi¬ 
tions  which  Airs.  Hutchins  wanted  agreed  to,  among  them 
that  the  AA'ardman  offer  on  the  Highlands-AA'estmoreland 
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slioiilcl  be  accepted,  iioi*  at  any  other  time,  did  Mr.  Cohen 
say  anything*  to  me  al)out  accepting*  the  Wardman  otTer. 
Indeed  lie  did  not  urge  me  to  do  so  nor  did  he  make  any 
representations  about  the  marketability  of  the  notes  of 
Bones,  Hobbs  and  Wardman.  At  some  of  the  meetings 
after  Mav  6th  Mr.  Cohen  did  state  that  he  considered  the 
IVardman  offer  was  much  the  better  of  the  two,  but  j\Ir. 
^terillat  during  the  early  stages  of  those  negotiations  took 
the  ])osition  that  it  seemed  a  shame  not  to  accept  the  Baskin 
offer  that  was  $50,000  more.  Both  of  those  olTers  had  ex¬ 
pired  by  their  own  terms  by  that  time.  Some  time  between 
^tav  6th  and  16th  1  first  heard  that  ^tr.  AValter  TTutchins 
would  not  agree  to  a  commission  greater  than  $25,000  and 
that  Wardman  had  gone  up  in  the  air.  T  never  had  any 
conversation  with  ^tr.  Cohen  about  a  division  of  the 
187  $18,000  commission  between  Knott  and  Tyler  & 

Rutherford. 


After  the  trustees  uiuhu-  the  settlement  agreement  started 
to  function  Mr.  Cohen  ado])ted  the  procedure  of  drawing 
up  minutes  after  each  meeting,  and  he  put  down  what  he 
thought  took  place.  The  minutes  do  not  contain  every¬ 
thing  that  was  said,  but  contain  the  substance  of  the  actions 
taken,  and  something  as  to  what  was  said;  it  was  custo¬ 
mary,  though  not  invariable,  that  the  trustees  initial  the 
memorandum  of  the  minutes.  As  to  mv  testimonv  that  I 
never  had  any  discussion  with  Mr.  Cohen  as  regards  his 
fee  from  Knott  until  after  the  suit  was  filed,  T  will  have 
to  correct  mvself  there,  because  this  suit  was  not  filed  until 
Kovember,  1925,  and  T  had  written  ^tr.  Cohen  in  July  of 

that  vear  while  he  was  in  Atlantic  Citv  and  when  he  came 

•  « 

ba(*k  in  the  fall  he  and  T  had  some  talk  about  the  matter; 
so  that  ])rior  to  the  filing  of  this  suit  ^Ir.  Cohen  told  me  his 
side  of  the  Knott  matter;  and  T  had  not  heard  his  side  of 

of  it  when  I  wrote  him  mv  letter  of  Julv  18th.  Before  I 

•  « 

wrote  mv  letter  of  Julv  18th  he  had  not  said  to  me  anv- 
thing  about  whether  he  had  or  had  not  any  interest  in  the 
Knott  Commission.  T  knew  that  before  Mr.  Cohen  left 


for  Atlantic  City  in  June,  1925,  he  had  been  ill;  T  would 
say  he  was  away  from  his  office  ill  a  couple  of  weeks  before 
he  went  to  Atlantic  Citv. 

The  “information”  T  referred  to  in  my  letter  of  July 
18th  I  got  from  Mr.  ^lerillat  and  I  think  from  Mr.  Knott; 
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if  I  (lid  not  get  it  from  Mr.  Knott  direct  I  saw  in  Mr. 
Merillat’s  office  letters  Knott  had  written  about  the  matter. 
I  saw  a  draft  of  Mr.  Merillat’s  telegram  to  Mr.  Colum  on 
this  subject  in  ^Ir.  ^Ferillat’s  offi(‘e  and  1  told  him  T  would 
not  sign  the  telegram  at  that  time.  T  did  not  make  any 
objections  to  the  telegram  being  sent  because  ^Ir.  Merillat 
was  representing  another  interest. 

Zach  M.  Knott  first  called  at  mv  office  in  the  winter  of 
1924-5;  he  call(‘d  on  several  occasions  late  in  1924  and 
earlv  in  1925.  He  said  he  came  to  see  me  to  find  out  if  I 
had  any  objection  to  his  taking  np  some  of  the  other  prop¬ 
erties  of  the  estate  and  seeing  whether  he  could  find  a  pur¬ 
chaser  for  them;  I  told  him  I  had  no  objection;  he  called 
two  or  three  times;  on  none  of  these  oc(*asions  did  he  say 
anything  about  Mr.  Cohen,  but  said,  “I  have  some- 
188  thing  on  mv  mind  that  I  want  to  tell  vou  about  the 
Highlands  and  Westmoreland  transaction,  but  the 
time  is  not  right  yet.”  ^Ir.  ^lerillat  first  s])oke  to  me 
about  Mr.  Knott  about  the  same  time  or  a  little  bit  later, 
earlv  in  1925  T  think;  he  told  me  Mr.  Knott  had  been  there 
and  told  him  his  side  of  the  story,  or  part  of  it,  and  said  he 
was  going  to  produce  certain  evidence. 


On  redirect  examination 
stance  as  follows : 


Mr.  (littings  testified  in  sub- 


When  I  had  conv^ersations  with  Mr.  Cohen  in  respect  to 
the  Knott  matter  I  think  I  told  him  on  several  occasions 
that  the  acceptance  by  him  of  this  money  placed  him  in  a 
position  to  be  criticised  at  least.  Mr.  Cohen  on  several 
occasions  has  told  me  his  side  of  the  story,  and  I  have 
listeiu'd  and  have  not  argued  very  much  with  him  about 
the  facts.  1  know  positively  that  when  he  got  permission 
from  Mr.  .Merillat  and  mvself  to  see  ^Ir.  AVardmaii  he 
was  trustee;  otherwise  he  would  not  have  asked  me  for 
permission.  ]\ly  first  conversation  with  Mr.  ^lerillat  about 
the  Knott  matter  was  not  when  ^Ir.  Merrillat  showed  me 
the  telegram  he  had  sent  to  Mr.  (-ohen  in  July,  1925;  Mr. 
JMerillat  had  had  some  conversations  with  me  about  the 
matter  before  that  and  told  me  that  ^Ir.  Knott  was  going  to 
give  him  the  evidence ;  I  know  Mr.  ^lerillat  had  some  talkes 
with  me  about  a  month  before  that. 
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On  re-cross  examiiiat’uni  Mr.  Gittiii 


gvs 


testified : 


Wlien  ]\rr.  Cohen  spoke  of  seiMii^*  .\rr.  Wardman  about 
reviving  the  Wardman  offer  that  was  on  the  IGtli  of  May 
when  we  lield  the  first  meeting  of  the  trustees,  or  it  was 
after  Mr.  Cohen  came  ])ack  from  Boston  and  Atlantic  City, 
which  would  make  it  the  20th  of  May.  In  any  event  it  was 
subsequent  to  the  time  when  I  insisted  to  Mr.  Walter 
Hutchins  that  either  in  the  formal  document  or  in  a  con¬ 
temporaneous  document  the  ])arties  in  writing  authorized 
the  acceptance  of  the  AVardman  offer;  and  in  any  event  it 
was  subsequent  to  the  time  when  Mrs.  Hutchins  had  di¬ 
rected  that  that  must  be  done  as  a  condition  to  her  making 
this  agreement;  that  was  the  condition  throughout  all  the 
negotiations;  I  never  receded  from  that  position;  1  receded 
from  a  number  of  others,  but  never  from  that. 


Thereupon  ])laintifTs  called  as  a  witness  R.  Bruce 
18h  Warden,  who  testified  in  substance  as  follows: 


T  am  connected  with  Tyler  &  Rutherford,  real  estate 
office;  Zach  M.  Knott  works  with  us  on  a  commission; 
I  knew  of  the  AVardman-Bones-Hobbs  contract  for  the 
Highlands-AVestmoreland  purchase  dated  Alarcli  29,  1924, 
and  knew  that  the  AVardman  Construction  Company  had  a 
half  interest  in  the  commission.  In  the  early  part  of  April 
I  heard  a  conversation  between  Air.  Charles  AVarden  and 
Air.  Knott  about  some  of  the  parties  in  interest  not  having 
approved  the  contract.  August  18,  1924,  on  arrival  at  my 
office,  I  found  Air.  Knott  in  a  very  upset  frame  of  mind  and 
he  informed  me  that  on  the  previous  Saturday  he  had  gone 
to  Air.  Cohen’s  office  to  get  the  check  for  the  com¬ 
mission  and  that  Air.  Cohen  had  told  him  that  he 
had  the  check  but  he  had  not  signed  it ;  that  he 
would  first  like  to  get  settled  the  question  of  Air. 
Cohen’s  fee  for  his  services  in  the  matter;  and  then 
Air.  Knott  went  on  to  explain  just  how  Air.  Cohen  came  into 
it.  It  was  my  first  knowledge  of  Air.  Cohen  in  the  matter 
at  all.  Air.  Knott  said  that  when  the  letter  written  by  Air. 
Charles  G.  AVarden  about  the  commission  had  gone  to  the 
AVardman  office  he  was  afraid  that  it  would  kill  the  deal  and 
that  he  had  gone  to  see  Air.  Dante  to  find  out  what  he  would 
suggest  to  keep  the  thing  smoothed  out  and  keep  it  alive,  and 
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that  ^Fr.  Dante  liad  suggested  that  they  go  to  see  Mr.  Cohen, 
which  lie  liad  done;  tliey  went  to  see  ^Ir.  Cohen  and  Mr. 
Dante  explained  tlie  situation  of  Mr.  Knott’s  fears  to  Mr. 
Colien  and  asked  Mr.  Colien  if  he  would  not  use  his  influence 
or  interest  with  ]\Ir.  Wardman,  as  he  was  well  acipiainted 
with  him,  to  hold  the  tiling  in  abeyance  until  some  settle¬ 
ment  could  l)e  reached  on  the  commission.  On  the  morniim* 
of  August  18th,  when  1  learned  of  this,  I  went  to  see  Mr. 
Dante  and  asked  him  just  what  Mr.  (’ohen  had  done.  As 
I  said,  ^Ir.  Cohen’s  interest  in  the  matter  was  entirely  un- 
known  to  me  up  to  that  moment,  and  Mr.  Knott  was  in  such 
an  upset  state  of  mind  that  it  was  very  difficult  for  me  to 
gather  from  him  just  what  had  happened.  Mr.  Dante  said 
Atr.  Cohen  had  taken  the  matter  up  with  Mr.  AVardman 
and  he  thought  had  undouliteilly  saved  the  sale.  1  told  Air. 
Dante  that  Air.  Cohen  had  held  the  check  ip).  I  tlien  went 
around  to  see  Air.  Cohen  and  asked  how  it  hapjiened  that 


he  was  claiming  as  fee  from  Air.  Knott.  He  explaiiu'd,  very 


much  in  the  same  line  that  Air.  Dante  had,  that  Air. 


100  Dante  and  Air.  Knott  had  come  to  him  and  had  asked 


him  to  go  to  see  Air.  AVardman  and  see  if  he  could 
not  get  him  to  hold  otY  the  withdrawal  of  the  offer  until  the 
(lueslion  of  commission  could  be  straightened  out,  and  that 
he  had  been  to  •see  Air.  AVardman,  I  understood,  several 
times;  and  that  he  felt  that  his  work  with  AVardman  had 


kept  the  deal  on.  1  don’t  remember  whether  I  asked  Air. 
Cohen  what  the  amount  of  his  claim  was.  I  already  knew 
from  Air.  Knott  what  Air.  Cohen  was  asking  and  I  believe 
I  told  Air.  Cohen  what  Air.  Knott  had  told  me.  In  my  con¬ 
versation  with  Air.  Dante  I  had  said  that  I  felt  that  Air. 


Knott  had  been  totally  unprepared  for  any  claim  on  Mr. 
Cohen’s  part  as  Air.  Knott  felt  that  Air.  Cohen  represented 
some  of  the  interested  parties  and  would  look  for  his  com¬ 
pensation  to  them,  and  that  I  felt  the  same  way  about  it. 
Air.  Dante  went  on  to  say  that  Air.  Cohen  had  stepped  into 
the  breach  and  saved  the  situation,  and  that  while  we  were 
not  legally  obligated  to  recognize  his  claim,  he  certainly 
thought  we  were  morally  so.  He  suggested  then  that  I  take 
a  check  for  $2,000  and  go  around  to  Air.  Cohen  and  see  if 
I  could  not  effect  a  compromise  with  liim.  I  did  not  do  that. 
I  simply  went  to  Air.  Cohen’s  office  to  get  his  side  of  the 
story.  Air.  Charles  G.  AVarden  was  out  of  the  city  on  his 
vacation,  and  I  wrote  him  on  the  subject  and  after  receiving 
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reply  from  liim  1  went  to  see  Mr.  Dante  the  second  time. 
Mr.  Cohen  had  left  town  in  the  meantime.  1  asked  Mr. 
Dante  if  he  thought  Mr.  Cohen  would  accej)!  the  $2,000 
compromise.  Mr.  Dante  said  he  thought  he  would  and 
volunteered  to  act  as  an  intermediarv  between  our  ofiice  and 
Mr.  Cohen  and  suggested  that  1  send  the  check  and  letter 
to  him  and  let  him  forward  them  to  ^Ir.  Cohen.  This  I  did. 
The  witness  identitied  as  having  been  written  by  him  Aug¬ 
ust  25,  1924,  to  ^Ir.  Cohen  letter  (which  as  i)laint ills’  Ex¬ 
hibit  No.  21  was  offered  and  received  in  evidence)  reading: 

“We  are  handing  lou  herewith  our  check  for  $050.00  in 
settlement  of  your  fee  in  the  ‘ Highlands Westmoreland’ 
sale,  the  sum  of  $1,350.00  having  been  paid  you  by  Mr. 
Knott,  making  an  aggregate  of  $2,000.00,  which  sum  we 
trust  will  be  accei)table  to  you  as  your  full  fee  in  the  matter. 

Kindly  acknowledge  receii)t,  and  oblige, 

191  Yours  very  truly, 

TYLER  &  RUTHERFORD, 

R.  BRUCE  AVARDEN, 

encl-Ck.  Sectij-Treas: 


Witness  testitied  that  with  that  letter  there  was  enclosed 
Tyler  k  Rutherford  check  drawn  on  the  Riggs  National 
Bank  dated  August  25,  1924,  to  the  order  of  Alyer  Cohen 
for  $050,  which  check  was  olfered  and  received  in  evidence 
as  plaintiff’s  Exhibit  No.  19  and  was  deposited  to  Air. 
Cohen’s  credit  in  Federal  American  National  Bank  Sep¬ 
tember  2,  1924. 

On  cross  examination  Air.  Warden  testified  in  substance 
thus : 

All*.  Cohen  acknowledged  from  Poland,  Alaine,  under 
date  of  August  28,  1924,  our  letter. 

Witness  identified  and  there  was  offered  and  received 
in  evidence  as  defendants’  Exhibit  B  said  acknowledgment, 
reading  as  follows: 

“Poland,  Alaine,  August  28,  1924. 

Alessrs.  Tyler  and  Rutherford, 

AVashingtou,  D.  C. 


Oentlemen  : 

T  acknowledge  receipt  of  your  letter  of  the  20th  inst. 
with  check  for  $650.  enclosed,  through  our  mutual  friend, 
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Mr.  \V.  J.  Dante.  Ills  settlement  of  the  fee  matter  meets 
my  entire  approval  and  I  am  glad  to  have  the  matter  dis¬ 
posed  of  in  a  manner  satisfactory  to  you  and  Mr.  Knott 
as  well. 

Believe  me,  gentlemen, 

Very  truly  yours, 

MYER  COIIEX. 


Witness  further  testified: 

Tyler  &  Rutherford  paid  ^Ir.  Knott  $350  so  as  to  make 
their  share  of  Cohen’s  fee  $1000  and  Knott’s  share  $1000. 
In  April  1024  1  learned  that  a  controversy  had  arisen  about 
the  amount  of  commission  to  be  paid  in  connection 
192  with  the  proposed  sale  of  the  Ilighlands-Westmore- 
land  property  and  about  the  latter  part  of  April  1 
learned  from  Mr.  Knott  that  Mr.  Wardman  was  up  in  the 
air  about  it  and  that  Knott  was  fearful  that  the  deal  would 
fall  through.  April  26th  our  office  wrote  a  letter  to  Mr. 
Wardman. 

Witness  thereupon  identified  said  letter,  which  was  of¬ 
fered  and  received  in  evidence  as  defendants’  Exhibit  C 
and  is  as  follows: 


‘‘Washington,  D.  C.,  April  26,  1924. 

Harry  Wardman,  Esq., 

#1430  K  Street  N.  W., 

City. 

Dear  Mr.  Wardman  : 


We  are  this  morning  advised  by  Mr.  Dante,  the  Trustee 
of  the  Hutchins  Estate,  that  he  has  had  a  talk  with  Mr. 
Walter  Stilson  Hutchins,  who  alone  has  held  out  on  the 
acceptance  of  your  offer  for  the  ‘Westmoreland’  and  ‘High¬ 
land’  Apartment  Houses;  that  he,  Walter  S.  Hutchins, 
would  accept  that  proposition  provided,  however,  that  the 
commission  on  the  sale  be  cut  from  the  figure  arrived  at 
under  the  Real  Etate  Board  rule  to  a  flat  figure  of  $25,000. 

We  beg  to  advise  you  that  we  will  not  agree  to  the  sale 
being  consummated  unless  this  office  receives  one-half  of 
the  regular  Board  rule  commission. 

We  have  Mr.  Knott  to  care  for  in  this  office  out  of  that 
one-half  commission  and  we  see  no  reason  why  the  com¬ 
mission  should  be  cut. 
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If  you  are  willing  to  take  the  property  at  Mr.  Walter  S. 
Ilutcliiiis’  method,  we  have  no  o))jectioii  to  your  doing  so, 
provided  that  out  of  the  $25,000,  this  office  is  to  receive  the 
equivalent  of  one-half  of  a  regular  Hoard  rule  commission. 
Yours  very  truv, 

^  TYLER  &  KUTIIEKFOKI), 
CHAS.  G.  WARDEN, 

Secty.-Treas.^^ 


lo: 


Thereupon  plaintiff  Charles  H.  Merillat  testihed 
in  substance  as  follows: 

I  am  a  member  of  the  bar  and  one  of  the  trustees  of  the 
Stilson  Hutchins  Estate;  prior  to  being  trustee  1  was  attor¬ 
ney  for  Walter  S.  Hutchins;  ])ri()r  to  the  trustee  agree¬ 
ment  (Exhibits  A,  B,  C  to  plaintiffs’  bill)  William  J.  Dante 
was  in  charge  of  the  assets  of  the  estate. 

AVith  respect  to  the  sale  of  the  Highlands-Westmoreland 
j)roperty,  as  early  as  1922  negotiations  for  the  sale  of  that 
l)roperty  tirst  began,  Air.  Dante  at  that  time  having  written 
me  a  letter  about  it;  he  took  it  up  again  in  1923  and  at  vari¬ 
ous  other  times,  trying  to  get  me  to  agree  to  a  sale.  On 
March  31,  1924,  Mr.  Dante  wrote  me  a  letter  (which  letter 
was  duly  identified  and  offered  and  received  in  evidence 
as  plaintiffs’  Exhibit  No.  22,  and  is  as  follows: 

“Washington,  D.  C.,  Alarch  31,  1924. 

Air.  Chas.  H.  Alerillat, 

Alaryland  Building, 

City. 

Dear  AIr.  AIerillat: 


Referring  to  the  proposition  1  left  at  your  office  this 
morning  from  Harry  AVardman,  Thos.  P.  Bones  and  Jas. 
D.  Hobbs  concerning  the  purchase  of  the  Highlands  & 
AVestmoreland  Apartment  Houses,  1  beg  to  state  that  I 
believe  the  said  offer  of  purchase  to  be  a  most  advanta¬ 
geous  one  for  the  owners  and  should  merit  their  careful 
consideration  and  tinal  accejitance. 

It  is  quite  difficult  at  this  time  to  sell  old  apartment 
houses  and  especially  where  the  prices  run  into  the  million 
dollar  class.  New  houses,  with  all  modern  improvements, 
have  a  limited  market  and  in  most  instances  exchanges  or 
‘trades’  form  a  large  portion  of  the  consideration. 
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The  Highlands  is  Iweiilv-tliree  years  old.  It  has  ])ut 
eighteen  house-keeping  apartments,  out  of  seventy-one,  and 
we  are  constantly  confronted  bv  the  absence  of  a  kitchen 
when  a  prospect  is  shown  through  apartments.  This  in 
itself  is  a  sufficient  reason  for  disposing  of  the  building. 

The  buildings  are  expensive  to  maintain  and  con- 
194  ditions  existing  at  i)resent  do  not  warrant  the  as¬ 
sumption  that  the  apartments  will  be  fully  tenant(‘d 
in  the  future.  We  expect  at  least  twenty  vacancies  in  tlie 
Highlands  this  summer. 

It  will  be  Hr.  Wardman’s  intention  to  make  extensive  al¬ 
terations  in  both  buildings  which  will  serve  to  increase  the 
value  of  the  deferred  ])ayment  notes.  Mr.  Wardman  will 
also  personally  sign  the  2nd  trust  notes  thus  making  the 
security  beyond  question. 

The  otter  from  Mr.  Maurice  Baskin  does  not  meet  mv 
ai)proval  for  the  sim])le  reason  that  he  is  not  a  man  of  large 
resources,  ])eside  being  a  Hebrew — which  might  cause  the 
loss  of  our  best  tenants,  and  the  further  fact  that  1  fear  he 
would  not  make  good  on  his  payments  and  the  propei’ty 
would  probably  come  back  in  a  few  years  under  foreclosui'e 
sale  and  the  last  condition  would  be  worse  tlian  the  ])r(‘s- 
ent.  If  the  property  is  sold  to  Mr.  Wardman  the  owners 
would  be  free  from  any  concern  as  to  the  pro])erty  ])assing 
from  them  forever. 

Ts  it  necessary  for  me  to  say  that  I  have  no  personal  in¬ 
terest  in  the  matter,  other  than  to  aid  the  owners  disposing 
of  an  undesirable  real  estate  holding?  Xo  portion  of  the 
commission  would  reach  me.  I  most  earnestly  recommend 
that  the  properties  be  sold  and  that  ^Ir.  Wardman's  otter 
be  ncce])ted. 


Yours  truly. 


W.  J.  DAXTM.” 


Mr.  Merillat  continuing  testified: 

With  respect  to  the  negotiations  looking  to  the  settlement 
of  the  Hutchins  Plstate  litigation,  the  position  of  the  re¬ 
spective  parties  as  regards  the  sale  of  the  Highlands-West- 
moreland  projierty  was  that  ^Ir.  Dante  and  Mr.  Cohen  wei-e 
favorable  to  the  sale;  ^tr.  Gittings  and  his  client,  Mrs. 
Hutchins,  were  favorable  to  the  sale  provided  there  would 
not  be  taken  out  of  the  proceeds  of  sale  any  part  of  the 
proceeds  to  make  up  her  borrowing  from  the  estate  through 
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the  court  in  excess  of  any  of  the  others.  Mr.  Walter 
Hutchins’  position  was  o])posed  to  any  sale  exce])t  the  will 
liti^ration  shonld  he  settled,  and  he  was  only  favor- 
195  able  to  a  sale  at  any  figure  which  was  suggested  pro¬ 
vided  that  part  of  the  consideration  for  his  agree¬ 
ment  wonld  be  that  it  would  end  this  will  litigation. 

“Q.  When  was  Mr.  Hutchins’  request  expressed — that 
is  expressed  to  the  trustees — the  idea  of  the  value  of  the 
Highlands-AVestmoreland ?  A.  ^Ir.  Hutchins  said,  and  I 
said  at  meetings  of  the  trustees,  that  $1,2()0,0()0 - 

“The  Court  (interposing):  AVhat  trustees  do  you  refer 
to  ?  AVas  not  this  before  the  trustees  were  a]q)ointedf 

“The  AVitness:  Yes,  your  Honor,  before  the  trustees 
were  appoint(‘d,  at  meetings  of  the  attorneys,  having  in  view 
the  settlement  of  the  litigation  and  the  sale  of  the  High- 
lands-Westmoreland.  AVe  were  then  attornevs. 

“The  (Murt:  Yon  said  trustees? 

“The  AYitness:  AVe  were  not  then  trustees,  we  had  the 
position  of  l)eing  representatives  of  the  ])ersons  who  were 
each  one  owner  of  some  part  of  the  Hutchins’  estate  as  ten¬ 
ants  in  common,  the  ]iroportions  not  being  fixed  as  to  their 
res])ective  interests;  that  was  a  matter  that  was  to  be  taken 
care  of  in  any  compromise  of  the  will  litigation. 

“They  all,  under  all  wills,  shared  in  the  estate. 

“Mr.  Hogan:  The  (piestion  was  what  Mr.  Hutchins  said 
in  yonr  ])resence  and  Mr.  Cittings’  and  Mr.  Cohen’s  ])res- 
ence,  as  to  how  much  he  thought  the  Highlands-AVestmore- 
land  should  bring. 

“The  AVitness:  Air.  Hutchins  said  that  the  price  of 
$1,250,000  or  $1,200,000  were  both  too  low  for  the  ])ro]ierty; 
that  $1,150,000  net  had  been  offered  in  1914,  when  values 
were  low,  and  all  other  ])ro])erties  in  AATishington  had  ad¬ 
vanced  in  value  since  then,  and  that  that  neighborhood  had 
improved  in  the  interval  of  ten  years,  and  that  he  thought 
the  Highlands-AA'estmoreland  were  worth  more  money  than 
either  of  the  figures  that  were  proposed.” 

AVith  res|)ect  to  the  settlement  of  the  will  controversy, 
negotiations  had  gone  on  in  ])rior  years.  In  1924  they 
wei*e  taken  up  in  an  active  way  in  April.  They  did  not, 
however,  result  in  any  conclusions.  Airs.  Hutchins 
19()  at  that  time  desired  30  per  cent  as  her  share,  and  the 
others  we^’^  willing  that  she  should  have  25  per  cent, 
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ail  (‘Von  division.  Alon.i**  about  "May  2,  1924,  or  a  few 
days  after  tluit,  1  cannot  fix  the  absolute  date,  we  liad  a 
series  of  conferences  both  relating’  to  the  settlement  of  the 
will  liti.«:ation  and  with  respect  to  the  Hii>:hlands-'\Vestmore- 
land.  In  those  conference's  the  attitude  of  Mr.  Gittin<>s  was 
that  the  Iliichlands-Westmoreland  sale  had  to  g*o  through 
or  the  widow  would  not  accejit  settlement  on  the  25  per 
cent  basis,  and  that  the  Wardman  offer  was  the  one  which 
should  be  accept(‘d,  and  that  there  should  not  be  a  deduction 
from  her  divisible  share.  ^Ir.  AValter  Hutchins’  attitude 
with  res^iect  to  the  sale  of  the  ITighlands-Westmorelaiul 
was  that  the  price  was  too  low  and  the  commission  too 
high;  he  objected  to  the  AVardman  Construction  Company 
getting  any  commission,  thinking  that  it  was  just  another 
name  for  the  purchaser;  but  he  was  willing  to  yield  his  ob¬ 
jection  in  ojiposition  to  any  commission  above  $25,000  pro¬ 
vided  the  end  would  be  a  settlement  of  the  will  matter;  that 
had  to  be  settled  first ;  then  the  sale  could  go  on  as  part  of 
the  settlement. 

As  to  the  selection  of  Tiaistees  under  the  settlement 
agreement,  after  it  was  decided  that  Mr.  Dante  could  not 
be  both  trustee  and  agent,  Air.  Cohen  announced  at  a  meet¬ 
ing  that  Air.  Lee  llutcliins  had  selected  him  as  his  trustee. 
Air.  AValter  Hutchins  wanted  to  be  his  own  trustee.  AVe 


assumed  Air.  Gittings  would  be  a  trustee  but  he  did  not 
sav  that  he  would  until  the  verv  close.  Air.  Cohen  an- 
nounced  that  he  was  selected  as  trustee  on  or  prior  to  the 
Friday  when  we  broke  uj)  negotiations;  that  is  the  best  of 
my  recollection  at  this  time.  Negotiations  for  settlement 
came  to  an  end  on  Friday,  Alay  9,  because  of  disagreement. 
Air.  Cohen  said  he  would  not  call  another  meeting,  and  I 
told  him  1  would  not  attend  one  unless  he  yielded  on  two 
matters,  the  amount  of  commission  Dante  should  receive, 
and  that  Air.  AValter  Hutchins  should  have  the  house. 
No.  1308  Sixteenth  Street.  The  next  meeting  was 
197  called  the  following  Tuesdav,  and  Air.  Cohen  said 
he  had  been  having  Air.  Johnson  do  some  prelimi¬ 
nary  work  and  presented  a  first  draft  of  an  agreement. 
It  contained  ])rovisions  not  in  the  final  agreement,  among 
them  a  ])rovision  charging  AA'alter  Hutchins  with  rent  for 
No.  1308  Sixteenth  Street.  The  break-up  on  Friday,  Alay 
9,  was  about  that  and  about  Dante’s  commission;  this  draft 


MYEIl  COnEN,  TE.,  VS.  W.  S.  HUTCHINS  ET  AL. 


159 


was  presented  after  tlie  break-up.  An  agTeement  was 
reached  the  lotli  of  May;  the  decision  tinallv  readied  in 
respect  to  tliose  two  matters  was  that  ^Ir.  Ilntcliins  should 
liave  Xo.  1,308  Sixteenth  Street,  and  that  Dante,  instead  of 
getting  about  $150,000  in  addition  to  what  he  had  already 
drawn,  should  get  $31,000.  Mr.  Walter  Hutchins  did  not  ob¬ 
ject  to  Mr.  Dante  as  trustee,  but  did  to  his  being  trustee  and 
agent.  Mr.  Lee  Hutchins  yielded  on  that  point  and  when  he 
yielded  i\lr.  Dante  was  selected  as  agent  and  Mr.  Cohen  as 


trustee. 

The  Wardman  deal  ran  throughout  the  negotiations  for 
the  will  settlement;  Mr.  Cohen  spoke  to  me  a  number  of 
times  about  the  commission,  the  matter  was  discussed  with 
us;  he  asked  me  at  one  stage  during  these  negotiations, 
sometime  between  May  Gth  and  15th,  if  Mr.  Hutchins  would 
bust  up  the  deal  on  that  score;  I  told  him  he  would  not  pro¬ 
vided  we  could  get  a  settlement  of  the  will  litigation  but 
that  1  was  not  going  to  assent  to  the  price  or  to  the  other 
conditions  and  he  told  me  that  either  he  or  Mr.  Dante,  or 
some  one  of  them,  would  take  us  into  court  to  force  a  sale 
of  the  Highlands-Westmoreland.  Mr.  Cohen  said  that  Mr. 
Wardman ’s  position  was  that  there  would  have  to  be  the 
full  rate  of  commission  paid,  that  the  real  estate  board  had 
recently  fixed  the  rate  at  3  per  cent  and  that  would  have  to 
be  adhered  to;  that  Mr.  Wardman  was  not  going  to  violate 


it.  Later  he  said  that  if  the  commission  was  fixed  up  all 


right  the  deal  would  go  through.  Mr.  Cohen  did  not  at  any 


of  the  trustees’  meetings  or  in  the  preliminary  meetings 


after  April  28,  1924,  say  anything  about  Mr.  Knott 


198  and  his  connection  with  it.  The  connection  about 


Mr.  Knott  living  in  the  house  with  Mr.  Dante  came 
up,  and  during  the  proceedings  Mr.  Cohen  said  that  he 
knew  Mr.  Dante  had  written  me  to  the  effect  that  no  part 
of  the  commission  would  reach  him,  Dante;  that  is  the 
reason  for  the  letter  of  March  31,  1924,  introduced  in 
199  evidence,  (plaintiffs’  exhibit  X^o.  22.)  After  we  had 
adjusted  all  our  differences  ^Ir.  Cohen  made  the 
remai'k  that  now  we  had  tixed  u])  the  will  matter  one  more 
matter  had  come  up,  as  was  always  happening  with  the 
Hutchins  Estate,  that  Tyler  &  Rutherford  had  written  some 
letter  that  had  sent  Wardman  up  in  the  air;  he  said  will 
see  him  at  the  Racquet  Club  and  the  commission  matter 
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])oiiig-  all  right  T  can  fix  it  up.”  Tliat  to  tlie  best  of  my  recol¬ 
lection  was  on  ^fay  10,  1924,  and  at  the  same  time  Mr. 
Cohen  suggested  that  ho  would  see  Mr.  'Wardman  if  it  met 
onr  ai)proval,  and  we  told  him  it  did,  and  when  he  returned 
from  Boston  and  Atlantic  City  he  reported  to  ns  that  he 
liad  seen  Mr.  AVardman  and  it  was  all  right,  and  he  said 
“I  have  his  check  for  a  thousand  dollars  in  my  pocket.”  I 
never  hoard  anything  with  respect  to  any  action  Air.  Cohen 
liad  taken  in  Mr.  Knott’s  behalf  until  Knott  came  to  mv 
office  late  in  June  or  early  in  July,  1925;  then  I  got  a  mere 
intimation  of  something;  Air.  Knott  came  to  me  with  a 
letter  of  introduction  and  asked  if  he  could  make  a  sale  of 
the  14th  and  (J  Streets  ])roperty.  I  told  him  he  could  not 
make  sncli  a  sale  to  AVardmaii  hut  it  would  he  all  right  if  he 
could  to  any  one  else  hut  the  trustees  had  put  that  property 
up  to  AVardnian  direct  and  if  he  buys  there  will  be  no  com¬ 
mission  paid. 

August  15,  1924,  checks  were  drawn  to  all  parties  in  in¬ 
terest;  one  was  drawn  for  $18,000  to  the  AVardman  Con¬ 
struction  Company,  the  checks  are  in  evidence.  AA^ith  re¬ 
spect  to  the  check  to  Knott  Air.  Cohen  said  lie  was 
200  holding  the  check  and  that  he  would  see  Knott  and 
give  it  to  him. 

After  I  learned  of  the  transaction  between  Air.  Knott 
and  Air.  Cohen  and  had  received  from  Air.  Knott  the  check 
which  he  had  given  Air.  Cohen  I  telegraphed  Air.  (’ohen 
as  follows: 

AVashington,  D.  C.,  July  15,  1925. 

Alyer  Cohen, 

Kitz  Carlton  Hotel, 

Atlantic  City,  X.  J. : 

Knott  states  you  and  Dante  held  up  his  commission  check 
on  Highlands  AA'estmoreland  sale  and  demanded  and  re¬ 
ceived  two  thousand  dollars  of  that  commission.  Did  you 
all  Dante  receive  such  or  anv  other  sum  I  demand  im- 
mediate  satisfactory  written  explanation. 

CHA8.  H.  AIERILLAT.” 
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1  roeoivod  llie  following  telogTapliic  reply  to  my  telegram: 

“Atlantic  City,  N.  J.,  July  15,  1925. 

C.  H.  Merillat, 

Maryland  Bldg., 

Washington,  D.  C. : 

Unless  you  refrain  from  sending  me  insolent  and  libelous 
telegrams  you  will  get  into  trouble.  Statements  and  insinu¬ 
ations  in  telegram  false.  I  refer  you  to  my  attorney  W.  G. 
Johnson  who  knows  all  facts. 

MYER  COIIEX.” 

The  same  night  that  1  got  that  telegram  1  called  up  Mr. 
William  G.  Johnson  and  told  him  of  it ;  I  asked  ^Ir.  Johnson 
whether  there  had  been  any  other  services,  what  they  were, 
when  they  were  rendered,  and  whether  they  were  services 
entirely  inde])endent  of  or  were  services  in  the  matter  of  the 
Ilighlands-Westmoreland ;  ^Ir.  Johnson  told  me  he  was  not 
apprised  of  what  the  services  were  but  the  services  were 
rendered  before  Mr.  Cohen  became  trustee.  1  think  at  that 
time  something  was  said  about  what  we  had  to  do  with  it 
anyhow,  if  there  had  been  any  extortion  or  holding  up,  or 
some  such  word. 

Under  date  of  July  16, 1925,  1  wrote  Mr.  Cohen  as  follows: 

201  “.Mr.  Meyer  Cohen, 

Ritz-Carlton  Hotel, 

Atlantic  City,  N.  J. 

Dear  Sir: 

Your  telegram  of  the  15th  inst.  received.  I  shall  proceed 
in  accordance  with  the  facts  as  I  develop  them  and  my  duty 
in  the  i)remises  unmoved  bv  vou  or  anv  of  vour  sugges- 
tions.  You  are  with  me  and  ^Ir.  Gittings  trustees  of  the 
Hutchins  Estate  and  as  my  co-trustee  I  am  entitled  to  have 
from  you  direct  and  in  writing  the  facts. 

T,  therefore,  request  of  you  an  immediate  answer  to  the 
following  interrogatories : 

1.  Did  you  or  Mr.  Dante,  either  or  both,  receive  any  part 
of  the  commission  paid  by  check  to  Zach  Knott  for  the 
sale  of  the  Highlands  and  Westmoreland  to  Harry  Ward- 
man  and  associates! 
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2.  If  SO,  Ilow  much  did  you  or  Dniite  or  either  of  you  re 
ceive  of  such  commission? 

3.  If  you  did  receive  any  part  of  sucli  commission  did 
you  divide  any  of  it  with  William  J.  Dante? 

4.  If  you  or  Dante  did  receive  any  part  of  said  commis¬ 
sion  what  was  the  consideration  for  and  the  reason  for  the 
pavment  of  such  part  of  the  commission  to  vou  or  to  Mr. 
Dante? 

It  is  your  duty  to  make  a  full  and  complete  statement  in 
the  matter,  charges  having  been  made  that  you  did  re¬ 
ceive  part  of  this  commission  and  I  call  on  you  to  make 
such  answer  in  writing.  If  there  is  anything  you  desire 
to  add  to  answers  to  the  (questions  propounded,  I  should 
be  glad  to  hear  from  you. 

If  you  do  not  make  full  disclosure,  I  must  assume  the 
entire  truth  of  the  statements  made  me  and  act  accord¬ 
ingly. 

Yours  very  truly, 

C.  II.  MKKIJ.LAT.” 


Under  date  of  July  18th  I  receiyed  the  following  from 
Mr.  Johnson: 


202  “Washington,  1).  (^,  July  18,  1925. 

diaries  H.  Merillat,  Us(|., 

^Maryland  Building, 

Washington,  D.  C. 

Dear  Sir: 

Mr.  Myer  Cohen  has  sent  me  a  telegram  to  him  dated 
July  15,  1925,  purporting  to  haye  been  sent  by  you;  also 
copy  of  his  telegraphic  reply  to  you,  which  telegrams  read 
as  follows: 

‘Washington,  D.  C.,  July  15,  1925. 

‘^leyer  Cohen, 

Ritz  Carlton  Hotel, 

Atlantic  City,  N.  J. : 

Knott  states  you  and  Dante  held  up  his  commission  check 
on  Highlands  Westmoreland  sale  and  demanded  and  re- 

ceiyed  two  thousand  dollars  of  that  commission  Did  you 

• 
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all  Dante  receive  such  or  any  other  sum  I  demand  immC' 
diate  satislactorv  written  explanation. 

CHAS.  II.  MERILLAT.’ 

‘Atlantic  City,  July  15,  1925. 

‘C.  II.  Merillat, 

ary  land  Bldg., 

Washington,  D.  C. : 

Unless  you  retrain  from  sending  me  insolent  and  libel- 
/ous  telegrams  you  will  get  into  trouble.  Statements  and 
insinuations  in  telegram  false.  I  refer  you  to  my  attorney 
Wm.  G.  Johnson,  who  knows  all  facts. 

MYER  COHEN.’ 


lie  has  also  sent  me  your  letter  to  him  dated  July  Ki, 
1925,  and  has  authorized  me  to  represent  him  both  in  his 
personal  capacity  and  as  trustees  under  the  deed  from 
Rose  Keeling  Hutchins,  et  ah,  dated  May  IG,  1924. 

Your  telegram  did  not  disclose  in  what  capacity 
2()d  vou  assumed  to  demand  immediate  satisfactory  writ- 
ten  explanation,’  though  it  indicates  that  you  were 
acting  in  behalf  of  Mr.  Z.  ■\I.  Knott. 

In  your  letter  of  the  IGth  instant,  you  still  fail  to  disclose 
in  whose  behalf  you  are  assuming  to  act,  but  intimate  that 
you  consider  that  your  position  as  co-trustee  with  Mr. 
Cohen,  in  the  above  mentioned  deed  entitles  you  to  have 
from  Mr.  Cohen,  direct  and  in  writing,  answers  to  a  series 
of  (piestions  which  you  present  in  your  letter. 

I  find  nothing  in  the  deed  which  confers  anv  such  in- 
quisitorial  powers  or  rights  upon  you  and  deny  that  there 
is  anything  in  the  general  law  of  trusteeship  which  justilies 
any  such  demands. 

Mr.  Cohen  might,  with  much  more  propriety,  ‘demand’ 
to  be  informed  what,  if  any,  pecuniar^'  advantage  you  re¬ 
ceived  or  sought  to  receive  by  your  efforts  to  sell  the  Le 
Droit  Building  for  over  $12,000  less  than  could  be  gotten 
for  it,  in  order  to  favor  a  particular  broker  and  purchaser 
at  the  ex])ense  of  the  trust  estate,  or  how  much,  if  any, 
pecuniary  advantage  you  derived  from  insisting  that  no  one 
but  Bernstein  be  permitted  to  purchase  the  Hutchins  Build- 
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Mr.  Cohen  lias  already  informed  von  that  the  insnltincr 

•  o 

insinnations  in  yonr  telegram  were  false,  and  no  further 
reference  to  them  is  necessary. 

Moreover,  it  ajipears  to  me  that  the  (inestions  propounded 
in  yonr  letter  are  not  asked  in  good  faith,  hut  are  merely 
asked  as  a  vehicle  for  conveying  insulting  insinnations. 
You  told  me,  by  telephone,  when  1  told  you  the  instructions 
were  untrue  and  recommended  care  on  your  part  in  as¬ 
serting  them,  that  you  had  the  proofs  on  the  subject.  If 
you  have  such  proofs,  why  these  interrogatories  ? 

Very  truly, 

W.  C.  JOIIXSOX.” 


I  replied  to  Mr.  Johnson's  letter  on  July  2()th  as  follows: 

“July  20,  1925. 

204  Mr.  AVilliam  (1.  Johnson, 

The  Fendall  Building, 

Washington,  1).  (J. 

Dear  Sir  : 

Your  letter  of  the  18th  inst.  received.  I  have  demanded, 
as  a  trustee  and  not  in  behalf  of  Mr.  Z  M.  Knott,  of  Mr. 
C^ohen  a  statement  as  to  whether  or  not  he  did  or  did  not 
receive  a  part  of  the  commission  jiaid  in  the  Ilighlands- 
Westmoreland  sale.  It  is  evident  vour  letter  is  designed 
studiedly  to  evade  and  avoiil  an  answer  to  my  cpiestion  as 
to  whether  Mr.  CVihen  did  receive  ])art  of  this  commission. 

AVith  respect  to  the  matter  of  the  Le  Droit  Building,  you 
know  very  well  and  I  now  state  to  vou  that  1  had  no  ad- 
vantage,  pecuniary  or  otherwise,  whatsoever  to  be  derived 
from  either  the  Jje  Droit  Building  sale  or  the  Hutchins 
Building  sale.  In  each  instance,  J  acted  because  good  faith, 
scpiare  dealing  demanded  the  action  taken,  and  yon  so  know. 

You  imply  in  your  letter  that  Mr.  C^ohen  did  not  receive 
anv  commissions  but  vou  are  careful  not  to  so  state.  I 
again  demand  a  direct  answer  to  the  direct  (piestion  as  to 
whether  or  not  Mr.  (^ohen  did  or  did  not  receive  ])art  of  the 
commission,  check  for  which  was  drawn  to  the  order  of 
Zach  Knott. 

Yours  truly, 

CHAS.  H.  MERILLAT.” 
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Under  date  of  August  19‘J5,  1  received  from  Mr.  Joliii- 


soii  the  following  letter: 

“Washington,  D.  (\,  August  .‘1,  1925. 

Charles  II.  Merillat,  Ksq., 

Maryland  Building, 

IVashington,  D.  C. 

Dear  Sir: 

Your  letter  of  July  2()th  came  duly  to  hand,  but  as 
205  1  leariietl  that  vou  had  left  the  citv,  1  deferred  re- 

plying  until  1  ascertained  that  you  had  returned. 

1.  You  are  entirelv  in  error  in  vour  statement  that  mv 
letter  of  July  18th  ‘is  designed  studiedly  to  evade  and  avoid 
an  answer  to  my  (your)  (piestion  as  to  whether  Mr.  Cohen 
did  receive  part  of  this  commission.’  My  letter  was  framed 
upon  the  assumption  that  you  understood  the  meaning  of 
ordinaiy  Mnglish  words.  It  (pioted,  in  ])recise  words,  your 
telegram  to  Mr.  Cohen,  saying  that  Knott  stated  that  Mr. 
(’ohen  ‘demanded  and  received  two  thousand  dollars  of  that 
commission’  (in  Highlands- Westmoreland  sale)  and  also 
(pioted,  in  precise  words,  Mr.  Cohen’s  telegraphic  rejily, 
saving  ‘Statements  and  insinuations  in  telegram  false.’ 

1  consider  this  as  direct  a  denial  of  the  charge  that  .Mr. 
(’ohen  had  demanded  and  received  part  of  that  commission, 
as  could  be  asked  by  any  reasonable  person. 

You  chose  not  to  accept  this  as  an  answer,  and  in  a  letter 
dated  July  Kith,  proceeded  to  cross-examine  ^Ir.  Cohen, 
in  a  manner  which  was  offensive,  totally  without  right,  and 
])lainly  indicated  that  you  did  fully  understand  his  telegram 
to  be  a  direct  answer,  denying  Knott’s  alleged  charge,  and 
also  indicating  that  you  sought  to  impeach  its  truth,  and 
not  to  obtain  a  direct  reply. 

2.  Nevertheless,  and  notwithstanding  the  offensive  and 
peremiitory  tone  of  your  letter  to  Mr.  Cohen,  and  the  utter 
absence  of  any  right  in  you  to  ‘demand’  any  reply  from  him, 
Mr.  C’ohen  and  1  are  willing  to  assume  that  you  have  not 
com[)rehended  the  answers  given  you,  and  to  credit  you 
with  a  sincere  desire,  as  trustee,  to  be  informed  and  1  there¬ 
fore  now  state,  in  Mr.  Cohen’s  behalf  and  by  his  authority: 

(a)  That  Mr.  Cohen  did  not  receive  any  part  of  the  com¬ 
mission  i)aid  in  the  llighlands-AVestmoreland  sale. 
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(h)  Tliat  lie  never  had  any  agreement  to  receive  any  part 
thereof. 


(c)  That  Zack  M.  Knott  was,  iirior  to  May  16, 1624, 
206  indebted  to  ^Ir.  Cohen  for  services  rendered  l)v  Mr. 

Colien  to  Knott,  long  prior  to  that  date. 

{(I)  That  Mr.  Cohen’s  bill  was  for  more  than  two  thou¬ 
sand  dollars,  but  Avas  compromised  for  that  amount. 

(e)  That  it  Avas  paid  after  the  commission  on  the  High¬ 
lands- Westmoreland  sale  Avas  paid.  Whether  Knott  paid 
it  out  of  that  $18,000  for  Avhieh  sum  he  received  a  check 
Avithout  deduction,  or  out  of  other  funds  Avhich  ^Ir.  Knott 
had  in  bank,  ^Ir.  Cohen  is  not  advised. 

(/)  ^Ir.  Dante  receiA^ed  no  part  of  the  tAVO  thousand  dol¬ 
lars;  he  had  not  rendered  any  service  and  Avas  not  entitled 
to  any  part,  and  did  not  ask  for  any. 

At  the  time  of  the  rendition  of  the  services  by  Mr.  Cohen, 
and  at  the  time  of  the  accrual  of  the  fee  therefor,  Mr.  Cohen 
Avas  not  trustee  Avith  you  or  anyone  else,  in  resiiect  of  the 
jiroperty;  the  sole  trustee  at  the  time  Avas  Win.  J.  Dante, 
under  a  deetl  of  March  7,  1910. 

Your  informant,  Mr.  Knott,  has  stated,  in  Avriting,  and 
I  have  had  access  to  the  letter,  that  this  money  Avas  ex¬ 
torted  from  him,  Avdthout  shadoAv  of  right,  by  ^Ir.  Dante  and 
Mr.  Cohen.  Both  those  gentlemen  deny  that  statement,  but 
if  ]Mr.  Knott’s  statement  Avere  true,  and  the  statements  in 
your  letter  to  me  of  July  20,  1925,  that  you  do  not  represent 
^Ir.  Knott,  be  also  true,  AA’liat  business  is  it  of  yours, 
Avhether  Mr.  Cohen  or  Mr.  Dante,  or  both  perpetrated  a 
tort  upon  Knott  and  Avrongfully  extorted  money  from  him? 


Very  truly. 


W.  G.  JOHNSON.” 


At  no  time  after  the  settlement  of  the  sale  of  the  lligh- 
lands-Westmoreland  did  Mr.  Cohen  say  anything  as  to  his 
having  represented  j\Ir.  Knott  or  receiving  any  money  from 
^Ir.  Knott.  I  first  told  ^Ir.  Walter  Hutchins  something 
about  the  Knott  transaction  the  very  last  of  June,  1925,  but 
that  Avas  not  definite.  In  July,  1925,  I  had  the  checks  and 
told  ]\Ir.  Hutchins  definitely  about  the  matter  and  then  tele- 
grafilied  Mr.  Cohen. 
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Thereupon  tlie  i)huiitift‘  Walter  Stilson  Hutchins 
207  testified  in  suhstanee  as  follows: 

1  am  a  son  of  the  late  Stilson  llutehins  and  i)ar- 
tieipated  in  the  settlement  of  the  will  controversy.  In  that 
settlement  my  ])Osition  with  respect  to  the  sale  of  the 
Ilig'hlands-Westmoreland  property  was  that  1  was  willing 
to  consent  to  the  sale  because  it  was  made  a  condition  on 
the  ])art  of  Hose  Hutchins  that  the  sale  should  he  made 
before  she  would  enter  into  any  settlement  whatever.  My 
attitude  was  that  the  settlement  was  most  desirable,  was 
necessary,  and  for  that  purpose,  although  I  thought  the 
jirice  offered  for  the  llighlands-AVestmoreland  was  low,  I 
would  concede  the  point  for  the  sake  of  the  settlement  and 
])eace  in  regard  to  the  estate.  As  to  whether  T  at  any  time 
authorized  Mr.  Dante  to  say  that  I  would  agree  to  sell  the 
Highlands-AVestmoreland  pi'operty  to  the  AVardman  in¬ 
terests  if  the  commission  was  reduced  from  $36,()()()  to 
$25,000,  it  is  ])ossible  that  towards  the  end  of  the  negotia¬ 
tions  1  said  that  1  would  not  stand  out  permanently  on  that 
])oint.  Mr.  Dante  was  in  Mr.  Merillat’s  office  one  day.  We 
had  some  conversation,  and  that  might  have  occurred.  1 
should  like  to  ex])lain  that  my  objection  to  the  $36,000  com¬ 
mission  was  made  at  the  very  beginning  and  continued 
until  I  conceded  the  point.  I  did  not  authorize  Air.  Dante  to 
say  that  1  would  consent  to  the  acceptance  of  the  AVardmaii 
offer  with  a  $25,000  commission  independent  of  the  settle¬ 
ment  of  the  will  controversy;  and  more  than  that  1  did 
not  authorize  Mr.  Dante  to  say  anything;  but  what  I  said 
was  doubtless  that  I  would  concede  the  point  on  the  $25,000 
if  it  was  necessary,  and  only  if  necessary;  Air.  Dante  was 
not  my  agent,  and  whatever  I  had  to  say  I  would  say  to  Air. 
Alerillat  and  sav  mvself. 

Some  time  in  June,  1925,  I  first  learned  of  Air.  Knott  hav¬ 
ing  paid  Air.  Cohen  some  money,  T  was  informed  of  it  by 
Air.  Alerillat;  1  told  Air.  Alerillat  the  matter  was  serious 
and  required  absolute  investigation  certainly  before  we 
could  take  any  steps;  T  then  left  it  in  his  hands. 

Thereupon  plaintiffs  introduced  in  evidence  deposition 
of  the  defendant,  Mildred  Rogers  Penn,  taken  on  their  be¬ 
half  prior  to  trial,  in  which  said  witness  deyiosed  and  testi¬ 
fied  in  substance  as  follows; 
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208  As  to  my  knowledge  of  the  negotiations  for  settle¬ 
ment  of  the  Ilntcliins  Avill  contest,  and  of  a  meeting 
of  April  11,  1024,  referred  to  in  my  answer  to  the  hill  of 
complaint,  F  knew  in  a  general  way  what  was  going  on  at 
the  time;  I  really  conld  not  rememher  very  much  ahont  it; 
1  knew  when  we  went  through  this  answer  a  year  ago  why 
the  negotiations  for  the  settlement  of  the  will  contest  did 
not  proceed  on  April  11,  1924,  to  any  satisfactory  eoiicln- 
sion,  hut  I  have  in  the  meantime  forgotten  the  details  of  it ; 
^Fr.  ^Forrison  went  over  that  matter  with  me,  hut  1  have 
forgotten  it  now;  ]\ir.  Morrison  was  my  father’s  partner  in 
New  York  and  with  Mr.  Johnson  drew  np  that  answer;  he 
is  a  lawyer  and  appeared  for  me  and  i)repared  the  answer 
which  1  tiled  in  the  court;  I  was  not  i)resent  at  the  meet¬ 
ing  of  April  11,  1924,  and  have  heard  ahont  it  only  since;  it 
certainlv  is  a  fact  that  1  do  not  know  anvthing  ahont  the 
details  of  that  meeting  of  April  11,  1924,  except  what  was 
told  me  hy  others;  1  was  not  there.  I  do  not  rememher 
ever  having  seen  letter  of  April  18,  1924,  addressed  hv  Mrs. 
l^ose  Ilntchins  to  “Dear  !Mr.  Ilntcliins”;  if  1  had,  as  my 
T^ncle  Lee  was  alive  then,  I  should  have  done  nothing  ahont 
it.  1  do  not  rememher  receiving  letter  dated  April  1!>,  1924, 
addressed  to  me  and  signed  Thomas  ^lorton  (Jittings;  I 
don’t  rememher  either  one  of  those  letters  hut  I  mav  have 


received  them;  1  can’t  swear  that  1  did  not;  I  jnst  don’t 
rememher  them.  As  regards  whether  1  know  it  to  he  a  fact 
that  between  the  attenijited  settlement  of  the  will  con¬ 
troversy  on  April  11,  1924,  and  May  14,  1924,  there  were 
no  negotiations  looking  to  the  settlement  of  that  con¬ 


troversy,  if  yon  mean  have  T  personal  knowledge  or  has 
some  one  told  me  that  I  helieve,  1  have  no  ])ersonal 
knowledge;  T  do  not  know  it  to  he  a  fact  that  the 
negotiations  for  the  settlement  of  the  will  controversy  at 
first  failed  because  ^Irs.  Hose  Ilntchins  was  demanding  Jh 
per  cent  instead  of  25  per  cent  of  the  entire  estate;  I  do 
not  know  it  to  he  a  fact  from  my  own  person  knowledge  that 
before  negotiations  finallv  were  consummated  Mr.  AValter 
Ilntchins  insisted  upon  a  division  of  the  estate  on  the  basis 
of  25  per  (*ent  each ;  I  heard  that,  l)nt  can  I  know  anything  to 
he  a  fact  if  I  was  not  there  and  heard  it? 
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Bv  Mr.  r.askev: 

« 

“(^).  My  (iiiostioiis  ai‘o  (liroc'ted  to  your  ])(‘rsoiial 
2()t)  kiiowled^o.  A.  ^'os,  l)ut  does  luy  ])ersonal  knowl¬ 
edge  iiieliule  anythin**-  I  did  not  read  or  hear? 

“Mr.  Jolinson:  Xo.  It  means  what  you  know  ot*  youi* 
knowledi;(‘. 

( P>y  Mr.  Laskey:) 

I’ersonal  kuowledi;'e  calls  for  kuowlediii*  whi(*h  you 
i»ained  from  a(*(|uaiutance  with  the  facts  as  they  (xrurred. 
A.  But  1  would  have  to  he  present,  and  as  1  was  not 
])resent  at  any  of  these*  o(‘casions,  how  could  1  know  it  ? 

“Q.  That  is  what  we  want  to  find  out.  A.  I  (*au  i*ive 
you  almost  a  hlanket  answer,  then,  as  we  1*0  on.” 

I  have  no  personal  knowled.i*e  as  to  whether  Bose  Keel¬ 
ing*  Hutchins  insisted  before  she  would  aii,re(*  to  a  settle¬ 
ment  of  the  will  coutroversv  that  tin*  I liiihlaiids- Westmore- 

•  * 

land  pro])erty  ho  sold;  T  have  not  any  knowledge  that 
\Valt(‘r  Hutchins  insisted  u])on  the  will  (*ontroversy  h(‘iu.i*- 
settled  before  he  would  ai*ree  that  the  Hi,i*hlands-West- 
moreland  ])roperly  he  sold;  I  have*  no  ])ersonal  kuowledi*e 
that  Mrs.  Bose  Hutchins  insisted  that  in  tin*  (‘V(*nt  of  a 
settlement  of  the  ('ontroversy,  and  the  sale  of  tin*  Hii^hlands- 
Westmoreland  property,  she  was  to  have  lu'r  pi‘opoi-tion  of 
the  siun  realized  from  that  sale  fi'ee  of  any  char.m*  a.nainst 
it.  I  do  not  know  whether  or  not  the  sale  of  the  Hii*hlauds- 
Westmoreland  ])roperty  and  tlie  settlenu'ut  of  tin*  will  con- 
trovei’sy  were  inseparably  hound  at  the  lime.  1  s;iw  the 
])ai)ers  providing  for  the  settlement,  (‘rent in, i*-  tin*  tiaist ;  you 
asked  me  if  I  now  have  any  know(‘ld,i*e,  and  I  don’t  remem¬ 
ber  that  trust  word  for  word;  I  have  read  it,  and  read  it 
several  times;  I  could  not  ])ossil)ly  ,il*o  throu,i*h  an  examina¬ 
tion  on  it  now,  without  ])]*ei)aration ;  Mi*.  Morrison  went 
over  the  trust  a.i»reemeut  with  me  before  my  answer  in  this 
case  was  signed.  1  first  learned  that  the  parties  to  the 
settlement  had  a^>*reed  upon  an  e(|ual  division  by  a 
telegram  from  Tin'le  l.ee  about  the  16th  or  17th  of  Mav, 
l!)2-t.  I  did  not  know  at  that  time  of  the  ne.i*otiations  foi* 
the  sale  of  the  Westmoreland-Hi^hlands  jiroperty,  or  that 
there  were  two  offers  for  the  purchase  of  that  ])ropei*ty 
lieiiding;  I  did  not  know  in  May,  192-t,  that  an  offer  was 
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made  through  one  (Jardner,  repi’esenliii^'  one  l>askin, 
210  for  the  purchase  of  tlie  I Iij»:hlands-\Vestinoreland 
])roperty;  I  did  not  know  in  ^lay,  1924,  that  an  offer 
was  made  for  tlie  pnreliase  of  tliat  ])roperty  hy  Mr.  Ward- 
man;  T  knew  nothing  about  these  ne.i»otiations  at  that  time 
of  my  own  personal  knowled.i»e.  As  to  tlie  llaskin  offer 
for  the  Hi^hlands-Westmoreland  heiiii*:  $00, 000  higher  than 
the  offer  made  by  Wardman,  if  I  ever  learned  of  Unit,  and  if 
you  have  rightly  ])ut  it,  I  suppose  1  learned  it  when  1  lirst 
heard  the  details  of  this  ])resent  suit.  As  regards  whether 
it  is  a  fact  that  T  learned  about  the  time  I  tiled  mv  answiu- 
herein  that  ^tr.  Baskin  had  made  an  offer  for  the  Himhlands- 
Westmoreland  property  $r)0,000  in  excess  of  the  offer  made 
by  Wardman,  I  never  remember  hearinii;  anything-  about 
that  Hij^hlands-AVestmoreland  sale  till  this  suit  started  and 
I  don’t  remember  the  particmlar  facts  you  mention;  the 
name  Baskin  at  the  moment  does  not  mean  anythin^’  to 
me  nor  does  (Jardiner;  1  am  sorry,  but  will  you  no  ovm*  it 
anaiii  with  a  name  that  1  know?  I  have  no  knowledni*  now 
as  to  why  the  offer  of  ^fr.  Wardman  was  ac(*ei)ted  j*ath(‘r 
than  the  offer  made  bv  Mr.  (Jardner  for  ]\Ir.  Baskin,  1  don’t 
now  know.  Cei-tainly  T  knew  there  were  jiendinn:  negotia¬ 
tions  for  the  settlement  of  the  will  controversv  in  AVash- 


ington  in  May,  1924;  and  T  think  I  did  know  that  in  April 
and  Afav,  1924,  thev  were  no  nearer  the  end  than  thev  had 
been  for  twelve  years,  as  1  recall  it;  T  have  no  information 
respecting  the  negotiations  ])ending,  which  in  May  1921  re¬ 
sulted  in  the  settlement  of  the  will  controversy,  except  the 
vaguest.  I  do  not  know  what  if  any  negotiations  for  the 
settlement  of  the  will  controversy  were  had  after  A])ril  11, 
1924,  nor  when  the  next  negotiations  were  had  with  respect 
to  said  will  controversv;  1  do  not  know  whether  there  weie 
any  negotiations  on  May  1  or  on  Alay  14,  1924,  looking  1o 
the  settlement  of  the  will  controversy;  1  should  infer  that 
there  were  some  negotiations  between  Alav  1st  and  Mav 
15th,  but  1  don’t  know  the  date,  and  that  is  only  an  infer¬ 
ence;  1  have  no  personal  knowledge  of  it  myself;  I  was  not 
in  AVashington  in  Alay  1924  wheii  these  negotiations  were 
pending,  and  I  never  attended  any  of  the  meetings  and 
I  know  nothing  about  any  of  the  negotiations  except  what 
was  communicated  to  me  by  others;  and  T  have  not  now  an 
accurate  knowledge  of  what  was  done  in  Alay  1924.  As  re- 
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pinls  my  own  personal  1  nowl(‘(li*e  ot‘  wliat,  il*  any,  staUMiiont 
in  tlio  tele^^T'ani  of  diaries  II.  Mei'illat  to  Myer  (\)lien 
lUI  dated  duly  Id,  !!)•_!.■),  is  false,  1  answer  ot*  my  own 
knowledi^e,  personal  knowledjj^e,  1  know  nothiiii*’  about 
it,  onlv  what  I  have  been  told.  As  regards  what  is  said  in 
my  answer  on  that  snhj(‘et,  1  think  tlie  answ(‘r  states  on  in¬ 
formation  and  belief,  does  it  not  !  ddiat  was  my  way  of 
knowin«;‘.  1  had  no  ])ersonal  knowled^’e  except  what  1  was 
told  hv  others;  hv  Mr.  Cohen  himself,  and  hv  ^\v.  Morrison 
who,  as  1  have  already  told  yon,  lu‘lped  me  with  the  answer. 
On  or  about  the  time  the  answer  was  drawn  ii))  I  do  not  know 
that  they  tohl  me  then  that  Mr.  (\)hen  had  in  fact  received 
$2,000  from  ]\Ir.  Knott  and  Tyler  Rutherford. 


( )n  cross-examination  Mrs.  Renn  testified: 

My  maiden  name  was  Mihlnul  Roi^ei's,  my  father  was 
l^ohert  F.  Rogers,  and  my  mother,  dara  Hutchins,  sistcu*  of 
TjCC  Hutchins;  1  am  married,  have  two  children,  and  my 
husband’s  name  is  Ramon  A.  Penn.  The  Mr.  Morrison 
mentioned  hv  me  in  mv  testimonv  is  Luther  K.  Morrison, 
a  lawyer;  he  was  not  my  father’s  partner,  he  was  not  in  the 
firm  at  the  time  of  mv  father’s  death  ;  he  had  been  associated 
with  my  father  about  15  years;  1  knew  him  very  well,  he 
conferred  with  me  about  my  answer,  and  hrou.i*lit  it  to  me 
he  was  alone  the  first  time,  hut  not  both  times;  he  never 
came  to  see  me  with  ^Ir.  Johnson  and  Mr.  Johnson  did  not 
come  to  see  me  about  the  answer,  nor  did  ^Ir.  (^ohen  come 
to  see  me  about  its  ])re])aration ;  my  communications  were 
fully  through  Mr.  IMorrison. 


On  redirect  examination  ^Irs.  IVnn  testified: 

^fr.  ^forrison,  before  my  answer  in  this  case  was  signed, 
brought  me  the  ])aper  which  Mr.  Johnson  had  sent  him;  and 
then  Mr.  ^forrison  took  it  hack  to  make  the  changes  which 
I  had  asked  to  he  made;  then  Mr.  Morrison  brought  it  hack 
to  me,  after  he  had  sent  it  to  ^Ir.  Johnsoii,  for  my  signature; 
Mr.  ^lorrisoii  went  to  Washington  to  look  into  the  matter 
covered  by  my  answer;  he  went  to  Washington  to  investi¬ 
gate,  hut  I  don’t  know  how  he  got  his  information. 


Thereupon  })laintiff  rested. 
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Defendant  Cohen  called  as  a  witness  in  liis  l)ehalt  Thomas 
Morton  Gittings,  wlio  testified  in  substance  as  follows: 

The  (irst  draft  of  the  deed  in  trust  in  the  matter  ot* 
212  the  settlement  of  the  TIntchins  will  controversy  luul 
been  prepared  on  the  14th  or  15th  of  May,  11)24,  and 
was  l)efore  me  at  the  time  of  the  conferein'e  on  the  night  of 
the  15th  of  ]\tav  and  contained  a  clause  making  the  High- 
lands- Westmoreland  sale  a  condition  to  which  I  testified  as 
a  witness  for  ])laintitfs;  on  the  night  of  the  15th  of  May  no 
names  were  in  the  pajier  as  trustees,  blank  spaces  were  left 
throughout  the  ])a])er  for  the  insertion  of  the  names  of 
trustees  and  th(»se  names  wei'e  inserted  in  the  co})y  of  the 
settlement  jmiiers  wliich  1  had;  that  was  done  on  the  night 
ot  the  15th  of  Mav  at  i\Ir.  ('ohen’s  otlic'e. 


On  cross-examination  Mr.  (Jittings  testilied: 


The  names  of  some  trust(*es  had  been  mentioned  before 
that  meeting;  I  do  not  think  it  was  detinitelv  known  hefoiv 
that  meeting  that  Mr.  Merillat  would  be  a  trustee  because 
!Mr.  Walter  Hutchins  that  night  was  taking  the  position 
that  he  had  the  right,  if  he  wanted  to,  to  designate  him¬ 
self;  as  to  whether  it  was  definitely  known  before  that  night 
that  Mr.  Cohen  would  he  a  trustee,  to  the  best  of  my  recol¬ 
lection  1  learned  some  time  during  that  day,  or  the  day 
])revious,  May  14th,  that  ^Ir.  (\)hen  was  going  to  be  Mr. 
Lee  Hutchins’  and  Mrs.  Penn’s  trustee  I  knew,  the  second 
week  of  the  negotiations,  that  I  was  to  be  ^Irs.  llufchins’ 
trustee;  1  could  not  tell  exactly  when  1  notified  Mr.  Meril¬ 
lat  and  Mr.  Cohen  of  that;  that  was  along  about  the  l»>lh 

of  Mav. 

* 


Thereupon  the  defendant  Myer  Cohen  testified  in  sub¬ 
stance  as  follows: 

I  am  very  close  to  ()1  years  of  age;  I  have  been  a  member 
of  the  bar  since  1887 ;  I  became  connected  with  the  insur¬ 
ance  business  of  Wolf  &  Cohen  at  the  age  of  15,  and  hecaim* 
a  partner  at  the  age  of  22;  upon  the  death  of  Mr.  Wolf  1 
accpiired  that  business;  1  have  been  connected  with  that 
business  over  45  years. 

1  first  learned  of  the  Wardman  offer  for  the  Highlands- 
Westmoreland  property  some  time  in  ^larch,  1924.  Prior 
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to  tliat  time  I  had  been  ^Fr.  Lee  Iliitcliins’  personal  attor¬ 
ney  for  more  than  15  years,  and  my  connection  with  the 
llntcliins  Lstate  was  that  of  one  of  Lee  llntchins’  counsel 
in  the  liti<>ation ;  J  had  no  connection  whatever  with  the 
estate  of  Stilson  Hutchins  prior  to  May,  1924,  except  that 
of  being  attorney  for  ^Ir.  Lee  llntcliins.  Lee  Hutch- 
213  ins  solelv  handled  the  business  of  ^Frs.  Penn  in  con- 
nection  with  the  Hutchins  Estate  prior  to  the  time 
when  the  settlement  agreement  was  made  in  May,  1924. 

1  learned  of  the  AVardman  offer  for  the  Highlands-West- 
moreland  properly  from  Dante  or  Lee  Hutchins  in  ^larch, 
1924;  I  took  no  action  wliatever  and  had  none  whatever 
to  take  in  respect  to  that  oft'er  at  the  time  it  was  submitted. 
Before  there  was  any  trusteeship  1  was  not  asked  for  any 
advice  with  respect  to  the  acce})tance  or  rejection  of  that 
olfer.  Mr.  Lee  Hutchins  decided  that  for  himself.  1  was 
never  asked  at  anv  time  bv  Mr.  Lee  Hutchins,  or  anvbodv 
for  him,  for  advice  or  opinion  with  respect  to  the  market¬ 
ability  of  Wardman,  Bones  and  Hobbs  notes.  Up  to  April 
28,  1924,  1  think  1  knew  in  a  general  way  that  Zach  M. 
Knott  had  been  working  on  the  transaction  that  produced 
the  Wardman  offer.  In  April  1924  Mr.  Lee  Hutchins  re¬ 
sided  at  the  Highlands  a])artment  house  in  Washington. 
He  died  in  November,  1924.  1  left  Washington  A])ril  IG, 

L)24,  for  Indiana,  and  returned  Sunday,  April  27th,  and  I 
was  not  in  Washington  at  anv  time  between  those  dates. 
1  was  iiresent  at  a  meeting  held  in  my  office  April  11,  1924, 
at  which  also  were  jiresent  Mrs.  Rose  Hutchins,  with  her 
counsel,  Mr.  (Jittings;  Air.  Walter  Hutchins,  alone;  and 
Air.  Dante.  Nothing  was  said  at  that  meeting  about  ap¬ 
pointing  trustees  for  the  estate  and  no  terms  of  settlement 
were  agreed  upon.  As  to  what  terms  were  there  discussed, 
when  the  litigation  over  the  Hutchins  Estate  began  in  1912 
Lee  Hutchins  authorized  me  to  offer  a  compromise  settle¬ 
ment  on  the  basis  of  an  ecpial  division  of  25  per  cent  each 
to  the  four  interests.  Air.  Walter  Hutchins  and  Airs.  Rose 
Hutchins  refused  that.  The  original  proposition  was  made 

bv  Lee  Hutchins  and  he  never  deviated  from  it.  When  the 

* 

parties  met  April  11th  the  discussion  was  i)rincipally  be¬ 
tween  Air.  AValter  Hutchins  and  Airs.  Hutchins.  Air.  Wal¬ 
ter  Hutchins  stated  he  was  tired  of  litigation,  that  the 
name  of  Hutchins  had  been  in  the  courts  so  long  he  wanted 
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it  removed  and  never  wanted  to  liave  it  there  again,  and 
he  wanted  to  enjoy  the  money  that  was  part  of  his  father’s 
estate;  and  Mrs.  linteliins  agreed  tliat  she  was  tired  of  liti¬ 
gation  but  was  not  willing  to  surrender  what  she  considered 
comj)ensation  for  the  trou])le  and  labor  and  work  she  had 
had  in  taking  care  of  Mr.  Stilson  Hutchins.  ^Irs.  Hutchins 
commented  upon  the  absence  of  ^Ir.  Lee  Hutchins 
214  from  the  meeting.  1  told  Mrs.  Hutchins  and  ^Ir. 

Walter  Hutchins  that  Lee’s  terms  had  never  changed, 
and  that  he  adhered  to  a  25  per  cent  e(iual  division.  Mr. 
Walter  Hutchins  said  that  while  he  had  stood  out  against 
those  terms  for  some  time  he  felt,  in  order  to  effect  a  com¬ 
promise,  that  he  would  rather  agree  to  it  at  that  time  than 
to  have  it  delaved  longer.  ^Irs.  Hutchins  insisted  she 
should  have  more  and  talked  about  80  per  cent.  At  that 
meeting  Mrs.  Hutchins  said  she  thought  the  Highlands- 
Westmoreland  property  ought  to  be  sold  because  it  was 
running  down,  was  not  receiving  the  attention  it  ought  to 
in  the  way  of  develo})ments,  and  indicated  she  desired  to 
have  the  jjroperty  sold.  Prior  to  that  meeting  Lee  Hutch¬ 
ins  had  told  me  that  he  was  in  favor  of  the  acceptance  of 
the  Wardman  offer  and  had  said  that  he  had  told  Mr. 
Dante  so. 

On  the  night  of  April  2cS,  1924,  the  day  I  returned  to 
Washington,  1  saw  Mr.  Lee  Hutchins  and  learned  from  him 
of  Mrs.  Hutchins’  proposition  of  Aj)ril  18th  looking  to  a 
settlement  which  would  allow  her  30  per  cent  of  the  estate. 

1  first  saw  Zach  M.  Knott  in  connection  with  the  High¬ 
lands- Westmoreland  matter  on  April  28,  1924,  when  he 
came  into  my  office  with  Mr.  Dante.  Between  April  IGth 
and  27th  I  had  not  heard  a  word  about  the  Highlands- 
Westmoreland  matter  or  about  negotiations  for  a  compro¬ 
mise.  Before  Mr.  Knott  or  Mr.  Dante  came  to  my  office 
on  April  28th  1  think  1  had  met  ^Ir.  Knott  but  1  had  never 
had  any  business  with  him  before  that  time.  1  knew  he 

had  a  desk  in  the  office  of  Tvler  &  Rutherford.  When  Mr. 

* 

Dante  and  Mr.  Knott  were  in  my  office  April  28th  no  one 
else  was  present;  Lee  Hutchins  was  not  there  and  was  not 
in  mv  office  at  anv  time  during  that  conference.  When  Mr. 
Knott  and  Mr.  Dante  came  to  my  office  April  28th  Mr. 
Dante  stated  he  wanted  to  introduce  Mr.  Knott  who  had 
some  trouble  and  wanted  me  to  help  him  with  it.  Mr.  Knott 
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said  to  me  ‘You  probably  know  of  tlie  AVardmaii  offer  for 
the  Highlaiids-Westmoreland  property,”  and  when  1  said 
1  did,  Knott  said,  “Jt  has  been  knocked  in  the  head”;  then 
lie  proceeded  to  tell  me  that  ^Ir.  Walter  Hutchins  insisted 
on  a  reduction  in  the  commission  although  agreeing  to  the 
sale  price,  and  that  Mr.  Dante  had  written  a  letter  to  that 
effect  to  Mr.  Wardman,  and  that  Tyler  &  liutherford, 
learning  of  it  on  the  preceding  Saturday,  had, 
215  through  ^Ir.  Warden,  president  of  that  com])any, 
written  a  letter  on  their  own  account  to  AVardman, 
telling  him  that  they  understood  that  Mr.  Walter  Hutchins 
had  objected  to  the  $36,000  commission,  and  that  if  the 
deal  went  through  they  would  insist  upon  their  one-half 
of  that  amount,  Wardman  taking  the  balance.  Knott  told 
me  he  had  talked  the  matter  over  with  Dante  Saturday  eve- 
ning  and  Sunday  and  that  acting  on  Dante’s  suggestion 
and  advice  he  had  gone  to  Wardman ’s  office  Monday  morn¬ 
ing  to  intercept  the  letter  that  Tyler  &  Rutherford  had 
written  and  had  gotten  there  too  late;  that  Wardman  had 
received  the  letter  and  was  particularly  angry  about  it 
and  had  simply  thrown  the  whole  deal  over;  that  he  had 
said  he  would  not  continue  it,  was  through  with  it,  and  did 
not  want  to  have  anything  more  to  do  with  any  of  them; 
that  it  was  in  that  situation  that  Knott  told  me  he  had 
gone  to  Dante  and  Dante  had  said  1  was  the  only  man  he 
knew  that  might  possibly  cure  the  situation ;  that  at  Knott’s 
request  Dante  had  come  with  him  to  my  office.  I  asked  Mr. 
Knott  what  he  wanted  me  to  do  and  he  told  me  he  wanted 
me  to  save  the  commission  he  had  in  that  deal  if  1  could. 
1  said  that  while  1  thought  there  was  no  diversity  of  inter¬ 
ests  between  Mr.  Knott’s  representation  and  that  of  Lee 
Hutchins,  to  whom  1  told  him  1  owed  first  allegiance  of 
course,  1  would  undertake  it  if  Lee  Hutchins  approved. 
He  asked  me  to  go  immediately  to  see  Wardman  and  try 
to  keep  him  interested  and  hold  him  to  it  and  1  told  him 
that  I  thought  1  had  better  not  do  that  until  I  had  seen  Lee 
Hutchins.  Knott  was  so  insistent  about  it  and  so  urgent 
that  I  told  him  if  he  would  wait  there  I  would  go  and  see 
Wardman,  and  Knott  and  Dante  waited  in  my  office  while 
I  went  over  to  Wardman ’s  office;  I  talked  to  Wardman  a 
few  moments;  I  found  him  in  a  very  excitable  frame  of 
mind;  he  said  Knott  had  been  in  his  office  many  times  and 
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HOW  at'tor  lie  had  gotten  liim  up  to  the  point  of  making  an 
offer,  wliieli  Wardman  thought  was  really  more  than  he 
ought  to  give  for  the  property,  Walter  Ilutehins  wanted  to 
cut  down  the  eommission  and  on  toj)  of  that  Tyler  &  Ruth¬ 
erford  had  tried  to  make  a  further  cut.  Wardman  was 
very  angry;  1  asked  him  to  suspend  judgment  about  what 
he  was  going  to  do  for  the  present  and  leave  the  matter  in 
abevanee;  he  said  he  was  not  going  to  have  anvthing  more 
to  do  with  it;  tinding  nothing  could  be  accomi)lished 
21G  then,  1  returned  to  my  office  and  told  Knott  and 
Dante  that  1  had  found  Wardman  in  the  same  frame 
of  mind  that  Knott  had  told  me  he  had  found  him  in  that 
morning.  lUit  1  said  “1  will  go  after  it  again  if  Air.  Lee 
Hutchins  permits  me  to  represent  you.’’  Whereupon 
Dante  and  Knott  left  th(‘  office  together.  That  evening  I 
saw  Lee  Hutchins  at  his  apartment  at  the  Highlands  and 
told  him  of  the  situation;  I  told  him  about  Knott  coming 
to  me  and  wanting  me  to  represent  him  and  asked  him  what 
he  wanted  to  do.  He  said  “Alore  i)ower  to  you,  go  ahead 
and  help  him,  it  is  all  right.”  1  said  “Of  course  you  under¬ 
stand  that  he  will  pay  ineT’  and  he  said  “Certainly,  he 
has  to  pav  vou.”  We  then  discussed  the  matter  of  making 
some  kind  of  adjustment  of  the  proposition  with  Wardman 
and  he  told  me  of  three  things  to  do;  I  made  a  memoran¬ 
dum  at  the  time  in  my  own  handwriting;  I  now  recognize 
this  in  the  hands  of  counsel;  it  bears  the  date  “4/'21)/24.” 
The  puri)ose  of  making  this  memorandum  was  to  have  be¬ 
fore  me  exactiv  what  Air.  Lee  Hutchins  wanted  me  to  do 
when  1  had  a  discussion  of  the  matter  with  Air.  Dante  or 
anybotly  else.  All*.  I^ee  Hutchins  suggested  three  things: 
First,  he  jireferred  the  Wardman  offer  to  the  Baskin  offer; 
the  Baskin  offer  was  $»'3(),()0()  higher  but  the  terms  were 
very  much  more  unsatisfactory  to  a  seller;  second,  that  I 
might  be  able  to  iiersuade  Wardman  and  Tyler  Ruther¬ 
ford  to  divide  the  $25,000  ecpially  if  Air.  AValter  Hutchins 
would  not  recede  from  that  position,  and  if  not,  1  might 
be  able  to  get  one  to  take  $15,000  and  the  other  $10,000; 
third,  if  that  could  not  be  done,  to  get  the  Wardman  otTer 
renewed  on  the  basis  of  $3(1,000,  say  for  three  days.  Lee 
Hutchins  was  very  anxious  to  have  the  pro])erty  sold. 

Thereafter,  with  respect  to  that  matter,  1  saw  Wardmau 
probably  every  day  of  that  week.  1  urged  him  to  adhere 
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to  liis  proposition  and  asked  him  to  revive  the  deal ;  I 
sounded  him  out  on  the  proposition  suggested  by  Lee  Hutch¬ 
ins  ;  at  first  I  could  not  do  anything  with  him ;  he  repeated 
what  he  had  said  on  Monday;  but  gradually  I  wore  down 
his  resistance  until  finally  he  said  he  would  take  the  prop¬ 
erty  on  his  original  deal,  provided,  however,  that  I  brought 
him  a  contract ;  he  said  “I  don’t  want  anybody  else  to  come 
to  see  me  about  it  or  talk  to  me  about  it ;  if  you  will  bring 
me  a  contract  in  the  form  as  originally  proposed  by 
217  me,  allowing  this  $36,000  commission,  I  will  sign  it.” 

After  my  first  talk  with  Knott  on  April  28th  I  saw 
him  frecpiently;  he  came  to  my  office  nearly  every  day  for 
a  week  or  ten  days;  he  inquired  about  my  doings  with 
Wardman  and  1  told  him  what  I  had  done  and  what  I 
had  in  mind;  I  reported  to  Knott  from  day  to  day 
when  1  saw  him  exactly  what  took  place,  the  different 
conversations,  the  mood  1  found  Wardman  in,  and 
what' I  had  been  able  to  do  with  him.  And  finallv  on  the 
day  that  Wardman  agreed  with  me  to  reinstate  his  offer, 
as  I  came  out  of  Wardman ’s  office  1  met  Mr.  Knott  at  the 
corner  of  loth  and  K  Streets;  he  said  he  had  seen  me  go 
into  Wardman ’s  office  and  waited  to  see  what  the  situation 
was;  I  told  him  “It  is  all  arranged  now;  the  only  condition 
is  that  you  stay  away  from  Wardman  and  that  nobody 
else  bothers  him.  I  will  get  him  to  revive  that  contract, 
he  has  agreed  with  me  to  do  it.”  I  had  made  it  plain  to 
Wardman  that  1  was  interested  in  the  matter  on  behalf  of 
Knott.  My  last  referred  to  visit  to  Wardman 's  office,  and 
the  report  I  have  just  stated  which  I  made  to  Knott  of  the 
result  of  my  visit,  was  on  May  3,  1924,  a  date  which  I  am 
able  to  fix  definitely  by  referring  to  a  check  of  that  date 
which  I  made  and  personally  delivered  then  to  Wardman ’s 
office. 


Negotiations  which  culminated  in  the  May  16th  com¬ 
promise,  effective  about  the  end  of  May,  of  the  Stilsoii 
Hutchins  will  litigation,  were  taken  up  about  ^lay  7,  1924. 
Lee  Hutchins  was  never  present  at  any  of  the  conferences ; 
I  was  in  daily  touch  with  him;  Mrs.  Penn  was  not  present; 
Lee  Hutchins  was  her  spokesman.  As  regards  what  was 
said  during  those  negotiations  about  the  acceptance  of 
the  Wardman  offer,  Mr.  Gittings  made  it  a  condition 
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precedent  tliat  the  settlement  of  the  v  ill  controversy  should 
not  go  through  unless  Mr.  Walter  Hutchins’  opposition  to 
the  Wardmaii  otTer  was  withdrawn  and  providing  for  the 
equal  distribution  of  that  ])articular  fund  between  the  four 
beneficiaries.  I  reported  to  the  conference  that  Lee  Hutch¬ 
ins  and  Mrs.  Penn  were  agreeable  to  the  accej)tance  of  the 
Wardman  offer.  In  substance  Mr.  AValter  Hutchins  said 
that  he  was  not  satisfied  with  the  offer  but  that  he  would 


accept  it  ])rovided  it  was  part  of  the  compromise  agreement. 
The  papers  comprising  the  compromise  settlement  (Ex¬ 
hibits  A,  1>  and  (’  to  plaintiffs’  bill)  and  the  paper  drafted 
by  Mr.  Johnson  directing  the  acceptance  of  the  Wardman 
offer  were  signed  by  Messers.  Walter  and  Lee  Hutchins 
and  Mrs.  Hose  Hutchins  in  Washington  Mav  16th 
218  and  bv  Mrs.  Penn  at  Boston  Mav  17th. 

After  the  negotiations  had  proceedeil  sulliciently 
to  show  that  the  compromise  embodied  the  placing  of  title 
in  the  hands  of  trustees  re])resenting  the  four  interests,  the 
last  thing  that  was  considered  was  who  would  be  desig¬ 
nated  bv  Lee  Hutchins  and  Mrs.  Penn  as  their  trustee.  Lee 
Hutchins  designated  Mr.  Dante  and  1  communicated  that 
fact  to  the  other  j)arties.  Walter  Hutchins  objected  and 
said  he  would  not  agree  to  the  compromise  settlement  with 
Dante  as  the  trustee;  before  that  tim(‘  I  had  not  heard  any 
talk  of  having  a  trustee  and  an  agent.  Mr.  (Jittings  also 
objected  to  ^Ir.  Dante.  I  told  Lee  Hutchins  what  Walter 
Hutchins  had  said  and  that  (Jittings  had  objected.  Lee 
Hutchins  said  so  far  as  he  was  coiuuo’ned  the  n(‘gotia- 
tions  might  break;  lie  insisted  on  having  Mr.  Dante  and 
told  me  he  wanted  me  to  stick  to  that  and  adhere  to  it  be¬ 


cause  Walter  would  give  wav  as  he  alwavs  did.  Lee  Hutch- 
ins  claimed  that  he  had  as  much  right  to  name  his  own 
representative  as  the  others  had  to  name  theirs,  that  the 
nature  of  the  agreement  provided  it  and  he  was  not  going 
to  be  dictated  to  about  it.  T  did  nothing  to  persuade  Lee 
Hutchins  to  change  that  position.  About  the  14th  of  May 
every  other  point  in  controversy  had  been  adjusted  and  the 
last  question  left  was  that  of  the  trustees.  After  seeing 
Lee  Hutchins  and  again  seeing  AValter  Hutchins,  (Jittings 
and  Merillat  (for  Mr.  Walter  Hutchins  had  been  in  the 
habit  the  last  few  days  of  coming  to  my  office  when  we  dis¬ 
cussed  these  matters),  they  were  rpiite  insistent  that  Dante 
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sliould  not  servo.  On  that  point  they  would  not  agree 
they  adhered  to  their  position.  I  sent  for  Dante  and  went 
with  him  to  the  Highlands  to  see  Lee  Hutchins  on  the  after¬ 
noon  of  the  14th  of  ^lav.  I  told  Lee  Hutchins  that  accord- 
ing  to  his  instructions  I  had  insisted  on  the  selection  of 
Dante  as  trustee  and  had  not  met  with  any  success.  There¬ 
upon  Dante  in  my  presence  begged  Lee  Hutchins  to  waive 
the  selection  of  his  name  as  trustee,  arguing  that  every- 
tliing  else  had  been  straightened  out,  that  he  had  been  work¬ 
ing  for  years  to  have  this  litigation  terminated  and  a  set¬ 
tlement  made,  and  that  he  did  not  want  his  name  or  his  in¬ 
terest  to  stand  in  the  way  of  a  settlement;  he  begged  Lee 
Hutchins  to  withdraw  his  name.  Lee  Hutchins  said  he 
would  do  that  if  1  would  take  it.  Up  to  that  time  my  name 
had  not  been  suggested  bv  mv  client  or  anv  one  else 
219  exce])t  Walter  Hutchins;  that  was  during  a  conver¬ 
sation  when  the  objections  to  ]\lr.  Dante  were  being 
considered,  about  Hay  14th.  When  Lee  Hutchins  said  he 
would  recede  from  his  position  of  naming  Dante  to  repre¬ 
sent  the  interests  of  himself  and  Mrs.  Penn  if  I  would 
take  it  I  told  him  1  did  not  want  to  take  it  under  anv  condi- 
tions;  nothing  was  said  at  that  time  about  giving  Dante 
any  position  in  the  event  he  was  not  named  as  trustee; 
after  leaving  Lee  Hutchins,  on  the  way  downto\Mi  with 
Dante  I  told  him  that  the  question  of  trustee  ought  not  to 
defeat  the  settlement,  but  he  suggested  that  if  I  agreed 
to  be  a  trustee  and  ]iroposed  that  he  be  made  agent  to  con¬ 
tinue  the  collection  of  rents,  as  he  had  complete  knowledge 
in  regard  to  the  estate,  he,  Dante,  would  have  to  do  the 
work  of  the  trustees.  Prior  to  Hav  14th  .Mr.  William  (i. 
Johnson  had  been  requested  to  draft  tentatively  a  form 
of  document  for  the  compromise;  he  had  not  attended  any 
of  the  conferences  but  throughout  the  Hutchins  litigation 
had  been  associated  with  me.  When  I  first  requested  IMr. 
Johnson  to  draw  the  ])reliminary  ])a])ers  1  did  not  give 
him  the  names  of  the  trustees;  I  turned  over  to  him  the 
memorandum  that  ^Mr.  Gittings  had  furnished  of  Mrs. 
Hutchins’  re(piirements  and  memorandum  of  the  other 
things  that  Mr.  Merillat,  ^Ir.  Gittings  and  myself  had  dis¬ 
cussed  for  a  day  or  two  before  that  and  asked  him  to  frame 
a  set  of  papers  for  me.  The  first  draft  of  the  proposed 
documents  came  to  me  from  Mr.  Johnson  May  12,  1924.  I 
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left  'VVasliino;toii  on  May  lOtli  afler  the  papers  had  been 
executed  by  tlie  parties  here.  As  to  whether  there  was  any 
meetino;  of  the  trustees  prior  to  my  leavini::,  T  considered 
we  were  not  fully  trustees  tlien  because  the  papers  had 
not  been  executed  by  all  of  the  parties.  Merillat,  Gittings 

and  mvself  conferred  on  Mav  lOth  and  talked  about  Dante. 

»  • 

It  was  the  custom  to  kec])  a  minute  of  the  substance  of  what 
occurred  at  the  meetings  of  tlie  trustees.  From  Washing¬ 
ton  I  accompanied  Lee  Hutchins  to  Boston  and  on  May  17th 
we  saw  Mrs.  Penn  and  her  husband;  Lee  Hutchins  pre¬ 
sented  to  Mrs.  Penn  the  three  settlement  papers  and  the 
agTeement  between  the  ])arties  as  to  the  sale  of  AVestmore- 
land-Hig'hlands,  and  she  signed  tliem.  AVe  proceeded  to 
Atlantic  (htv  where  on  Mav  19,  1924,  Abbie  Summerby 
executed  the  documents.  (Fxhibits  A,  B  and  C  of  plain¬ 
tiffs’  bill  were  formally  offered  and  receiyed  in  eyidence 
and  are  incorporated  in  this  statement  by  reference  with¬ 
out  being’  here  duplicated.) 

After  returning  to  AVashington  with  the  executed 
220  documents,  the  first  meeting  of  Mr.  Git  tings,  ^Ir. 

Merillat  and  myself  was  May  24, 1924. 

••  •'7 

May  15,  1924,  when  the  drafts  of  the  papers  were  being 
put  in  final  shape  the  discussion  which  .Mr.  Gittings  has 
testified  to  between  themselyes  and  .Mr.  Walter  Hutchins 
relating  to  the  Westmoreland-Highlands  was  had;  it  lasted 
for  some  considerable  time;  it  was  then  that  Mr.  Johnson 
was  recpiested  by  Mr.  Walter  Hutchins  to  draw  or  pass 
upon  contract  for  the  Highlands-Westmorelaiid  sale;  the 
original  AVardman  offer  of  .March  29th  was  turned  oyer  to 
Mr.  Johnson  to  redraft  an  agreement  between  the  parties 
for  the  purchase  and  sale  of  the  pro])erty;  this  was  the 
night  of  ^lay  15,  1924.  The  .March  29,  1924,  pai)er  referred 
to  (which  was  identified  and  offered  and  receiyed  in  eyi¬ 
dence  as  defendants’  Exhibit  E)  is  the  same  as  plaintiffs’ 
Exhibit  No.  1,  hereinbefore  set  forth  in  full. 

Mr.  Johnson  interlineated  on  that  paper  changes  to  be 
made  in  formal  contract  which  was  to  be  submitted  to 
AVardman  and  after  1  returned  from  Boston  and  Atlantic 
City  I  saw  Mr.  Wardman  and  presented  to  him  contract 
which  Johnson  had  drawn  and  receiyed  from  him  a  deposit 
of  $1,000.  On  May  24th  when  I  met  witli  Merillat  and 
Gittings,  I  reported  what  I  had  done.  Pages  2  and  3  of  the 
minute  book  contain  a  minute  of  this  meeting.  When 
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Wardmaii  retuniecl  the  contract  on  May  24,  signed  by  liim- 
self  and  Messrs.  Bones  and  Hobbs,  we  executed  it.  Tliis 
agreement  is  P]xliibit  1)  to  the  plaintiffs’  bill  and  is  incor¬ 
porated  in  this  statement  l)y  reference  without  being  here 
duplicated. 

221  Mrs.  Rose  Hutchins  left  Washington  and  went  to 
Europe  the  latter  part  of  May,  1924,  and  Lee 
Hutchins  went  to  Europe  in  June,  returning  two  days  before 
the  Highlands-Westmoreland  sale  was  closed  August  15th. 

On  August  15,  1924,  the  transaction  with  Wardman, 
Bones  and  Hobbs  was  closed  so  far  as  the  transfer  of  papers 
was  concerned;  no  distribution  of  the  proceeds  of  the  sale 
was  made  that  day,  but  all  checks  were  drawn  at  that  time 
and  signed  by  all  three  trustees  at  the  same  time.  The 
trustees  met  the  next  day  and  arranged  for  the  distribution 
of  the  cash  and  notes  received  for  the  Highlands-Westmore¬ 
land  property.  At  that  time  the  two  checks  of  $18,000  for 
the  commission  on  that  transaction  were  left  with  me. 
Wardman ’s  office  was  notified  by  telephone  and  Mr.  Hobbs 
either  came  down  and  got  one  of  these  checks  or  I  sent  it 


over  to  him.  1  saw  Mr.  Knott  Saturday,  August  16th,  in 
my  office;  he  came  in  response  to  a  call,  sat  down  at  my 
desk,  no  one  was  present  but  he  and  I  and  I  took  the  check 
for  $18,000  payable  to  his  order  and  laid  it  on  the  desk  in 
front  of  me  and  said,  “There  is  your  check,  i\lr.  Knott.  T 
think  it  is  time  that  you  should  pay  me  for  the  services  I 
rendered  vou.”  He  asked  me  how  much  1  wanted  and  I 
told  him  I  ])referred  that  he  suggest  an  amount;  he  stated 
he  liad  no  experience  in  these  matters,  that  I  had  rendered 
a  valuable  service  and  that  he  would  rather  have  me  say 
what  T  wanted;  1  asked  him  how  $2,700  or  15  ])er  cent  of 
the  amount  would  strike  him  and  he  said  he  tliought  that 
was  all  rigid;  that  Tyler  &  Rutlierford  would  get  half  of 
this  money  and  that  if  he  ])aid  me  the  $2,700  then  they 
would  ex])ect  him  to  stand  it  all.  I  asked  him  what  he  ])ro- 
posed  and  he  said  Tyler  &  Rutherford  did  not  know  that 
he  had  hired  me  to  do  this  work  for  them;  that  lie  would  go 
and  see  them;  he  asked  me  to  keep  the  check  and  said  he 
would  come  back  and  let  me  know.  That  was  the 


909 

^ 


substance  of  our  conversation.  Prior  to  that  time  I 


did  not  know  what  arrangement  there  had  been  be¬ 
tween  Tyler  &  Rutherford  and  Knott  regarding  a  division 
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of  the  commission,  my  first  iiiformatioii  on  tliat  subject 
comin«'  from  Knott’s  statement  on  that  day.  T  saw  Mr. 
Knott  again  August  19th.  Prior  to  tliat  time  i\lr.  Bruce 
Warden,  of  Tvler  &  Rutherford,  called  at  mv  office  and  said 
that  he  did  not  know  I  had  any  connection  with  the  matter 
or  had  done  anv  work  for  Mr.  Knott  until  Knott  had  told 
him  on  the  16th,  and  he  stated  he  wanted  to  know  what  1 
had  done;  whereupon  I  proceeded  to  tell  him  what  1  have 
already  testified  to,  the  services  that  were  rendered;  he 
commented  that  he  did  not  know  I  was  going  to  charge 
Mr.  Knott;  he  thought  because  I  represented  Lee  Hutchins 
that  he  did  not  understand  why  I  was  to  charge  Mr.  Knott 
anything;  T  explained  to  him  that  Knott  had  come  to  me  and 
that  I  had  told  Knott  that  I  could  only  accept  the  emjdoy- 
ment  subject  to  Lee  Hutchins’  approval,  that  he  had  ap¬ 
proved  it,  and  that  I  had  treated  it  as  a  separate  inde¬ 
pendent  business  matter. 

At  about  this  time  I  had  a  talk  with  Lee  Hutchins  about 
the  closing  up  of  the  Highlands-Westmoreland  transaction 
and  about  the  fee  T  charged  Knott.  I  told  him  what  I 
charged  and  he  said  he  thought  it  was  a  very  reasonable 
fee  and  laughingly  added,  ‘‘Don’t  forget  to  give  me  credit.” 

August  19,  1924,  Dante  came  to  my  office  and  said  that 
Knott  was  com])laining  that  he  could  not  get  his  check  from 
me.  T  said  “Call  him  right  up  on  the  telephone  and  tell 
him  to  come  here;  I  will  not  stand  for  that  sort  of  talk.” 

Knott  came  immediatelv.  Dante  and  I  were  there.  Knott 

» 

began  to  talk  about  the  fact  that  ^fr.  Charles  G.  Warden 
was  away  and  Bruce  Warden  had  written  him  a  letter  about 
the  matter  and  he  did  not  know  what  was  going  to  be  done 
and  how  long  it  would  take  until  he  heard  from  Mr.  Warden 
and  he  did  not  want  to  wait  for  his  monev.  T  told  him  that 
he  must  settle  the  matter  in  the  best  way  he  could;  that  T 
was  not  ]>reventing  him  from  getting  his  check;  he  asked 

me  if  I  would  give  him  the  check  and  I  asked  him  “Whv 

« 

not?”  He  said  that  he  was  willing  to  pay  me  his  half  of 
the  amount  if  T  was  willing  to  wait  on  Tyler  &  Rutherford 
for  the  balance.  I  told  him  certainly  I  was;  that  T  had 
had  business  relations  with  Tvler  &  Rutherford  for 
22o  25  years  and  they  were  perfectly  square  people; 

whereupon  Knott  said  he  would  pay  me  $1,350. 
]\reantime,  before  Knott  came,  I  had  taken  the  $18,000  clieck 
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out  of  the  drawer  and  again  put  it  in  the  same  position  it 
had  been  in  on  Saturday.  Dante  left  mv  office  after  Knott 

ft'  ft’ 

came  in,  wlien  Dante  saw  that  Knott  and  I  had  no  trouble, 
having  said  that  he  wanted  to  see,  himself,  that  Knott’s 
statement  to  him  that  T  was  withholding  the  check  was  not 


true ;  and  when  he  saw  mr  produce  the  check  he  was  satisfied 
and  left;  nothing  was  said  in  my  presence  about  a  moral 
as  distinguished  from  a  legal  obligation;  I  said  nothing  of 
the  kind  and  Dante  never  did;  T  never  heard  it  until  T  heard 


it  in  court.  After  Knott  said  he  would  pay  me  $1,350  he 
did  not  leave  my  office;  he  asked  for  a  check  on  the  National 
Savings  &  Trust  Com])any ;  we  have  a  file  in  the  office  where 
checks  on  all  banks  are  kept,  and  one  was  brought  in  and 
Knott  wrote  a  check  to  my  order  for  $1,350  at  my  desk.  I 
gave  him  the  commission  check  for  $18,000  drawn  to  his 
order  and  we  ])arted  very  pleasantly.  When  he  handed 
me  his  check  he  remarked  that  he  did  not  have  that  much 


money  in  the  bank  and  I  said  “Very  well,  I  will  present 
your  check  whenever  von  sav  it  will  be  there,’’  and  he  said 
the  money  would  be  there  the  next  day.  I  do  not  remem¬ 
ber  seeing  ^Ir.  Knott  again  until  one  day  some  months 
afterwards  when  T  saw  him  near  Tvler  &  Kutherford’s 

ft 


office,  at  which  time  he  did  not  sav  anything  to  me  about 
this  matter.  1  did  not  hear  anything  from  anybody  about 
the  Knott  transaction  until  I  received  Mr.  Merillat’s  tele¬ 


gram  of  July  15,  1925.  I  left  Washington  August  22,  1924, 
and  received  in  that  month  from  Tvler  &  Rutherford  check 

ft 

for  $650  with  covering  letter  already  in  evidence.  There¬ 
after  I  heard  nothing  more  from  Tyler  &  Rutherford  or 
from  anybody  on  the  subject  before  I  received  the  Merillat 
telegram  the  following  summer. 


224 


On  cross  examination  defendant  Cohen  testified  in 


substance  as  follows:  Tt  is  not  a  fact  that  the  first 


draft  of  papers  to  effect  settlement  of  the  will  controversy 
contained  the  name  of  Dante  as  agent  merely ;  the  jiroposi- 
tion  to  make  Dante  agent  was  one  of  the  very  last  things 
agreed  uj)on;  the  draft  of  the  settlement  papers  now  pre¬ 
sented  to  witness  was  submitted  subse(iuent  to  May  12th; 
I  do  not  know  how  many  drafts,  ])rior  to  the  final  one,  there 
were,  but  T  think  there  were  more  than  two;  the  question 
of  Mr.  Dante  being  an  agent  was  only  raised  after  Mr. 
Walter  Hutchins  and  Mr.  Gittings  would  not  agree  to  Dante 
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made  trustee;  IMr.  AValter  Iliitrliiiis  said  that  he 
was  not  satisfied  to  have  Dante  as  trustee  for  his  l)rother; 
He  did  not  say  that  he  was  not  willing  to  have  Dante  aet 
both  as  a^ent  and  trustee;  Mr.  Hutchins  did  not  o))jeet  to 
Dante  hein^**  ai^eiit  because  T  made  it  a  condition  that  lie 
should  he  a^ent  after  it  was  determined  that  he  was  not 
to  be  trustee;  that  happened  abou  ^lay  14th.  or  loth., 
probably  the  14th.  the  contemplated  draft  of  the  compromise 
agreement,  as  prepared  by  Mr.  Johnson,  provided  that  each 
party  should  have  a  right  to  select  a  trustee;  I  think  there 
was  an  objection  to  that  provision  on  the  part  of  Mr.  Walter 
Hutchins;  Because  there  was  a  limitation  in  it  that  no 
beneficiary  should  have  the  right  to  name  himself  or  her¬ 
self  as  trustee  and  ^Ir.  Hutchins  wanted  to  be'  his  own 
trustee;  he  wanted  to  occupy  the  position  of  trustee  in  the 
management  of  the  estate;  he  took  the  ]>osition  that  if  he  had 
a  right  to  name  a  trustee  he  could  name  himself  or  whomso¬ 
ever  he  pleased,  and  the  paper  was  drawn  in  such  a  way  as 
to  protect  against  that;  He  accorded  Lee  Ilutchins  the  same 
right  to  name  whomever  he  jdeased  except  himself;  Lee 
Hutchins  never  changed  his  position  with  respect  to  the 
division  of  the  estate,  he  maintained  the  position  for  an 
equal  division  all  the  way  through,  except  in  the 
2*25  early  vears  of  the  litigation  when  there  was  an  at- 
tenqitGd  settlement  he  was  willing  that  the  widow 
should  have  25%  for  her  life,  provided  that  upon  her  death 
the  excess  should  go  to  Mrs.  Penn. 

Coming  down  to  the  transaction  with  ^Ir.  Knott,  I  knew 
him  by  sight  before  he  called  to  see  me  with  Mr.  Dante 
which  was  on  April  28th,  1924;  I  knew  he  was  the  real  estate 
agent  who  had  procured  the  contract  from  ]\Ir.  Wardman; 

On  April  28th  he  stated  to  me  that  ^Ir.  AVarden  had 
220  written  a  letter  and  that  he  had  tried  to  interce})t  it 
without  success,  that  he  had  seen  Air.  AVardman  and 
AVardman  was  angry  and  threw  the  whole  deal  over  and 
Knott  wanted  me  to  revive  it  and  he  employed  me  for  that 
I)urpose.  That  very  afternoon  I  saw  AVardman  and  when  I 
got  back  to  my  office  Knott  was  there  and  1  reported  to  him 
the  result  of  my  interview;  after  that  I  saw  Mr.  AVardman 
several  times  and  finally  succeeded  in  having  the  AA'ardman 
offer  revived.  At  that  time  I  knew  that  the  owners  of  the 
Hutchins  estate  had  agreed  to  accept  the  offer,  the  only 
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objection  being  on  the  (incstion  of  the  connnission  and  Dante 
had  written  a  letter  to  Wardnian  to  that  effect ;  the  tiosition 
inaintained  l)y  (Jittings  that  the  A\hu'dinan  offer  had  to  be  ac¬ 
cepted  as  a  condition  of  the  settlement  of  the  will  con¬ 
troversy  and  bv  Walter  Ilntchins  tliat  the  will  controversy 
•  • 


had  to  be  settled  before  the  Wardnian  offer  conld  be  ac¬ 
cepted,  was  all  later  than  that.  The  deal  was  off  on  the 
28th  of  April  when  I  took  hold  of  it;  it  was  off  between  both 
parties,  the  sellers  had  never  agreed  to  accept  the  AVardnian 
offer;  they  did  agree  to  accept  it  before  the  Kith,  of  May; 
at  the  time  the  parties  followed  the  demands  of  ^Irs.  lint- 
chins  in  the  settlement  of  the  whole  proposition,  that  the 
llighlands-Westmoreland  Wardman  offer  should  be  ac- 
cepted  and  the  money  equally  divided  if  the  parties  agreed 
to  the  acceptance  of  that  offer;  that  was  when  (Sittings 
presented  it  in  a  memorandum  about  ^lay  7th  and 
227  between  that  time  and  the  16th  it  was  generally  un¬ 
derstood  that  that  was  acceptable  to  the  parties  if 
the  litigation  could  be  settled;  it  was  intertwined  with  the 
proposition  that  the  litigation  be  settled.  When  I  first 
saw  Wardman  in  April  I  did  not  tell  him  there  conld  not  lie 
any  sale  of  the  ])roperty  unless  the  will  controversy  was 
settled  and  I  did  not  know  that  to  be  a  fact  at  that  time. 
There  were  no  trustees  May  Dth  but  there  was  a  meeting  of 
the  attorneys  representing  the  different  ]iarties  on  that 
date;  that  meeting  resulted  in  nothing  at  all  being  accom¬ 
plished.  I  cannot  say  whether  at  that  meeting  1  stated  T 
would  call  no  further  meetings  if  Walter  Hutchins  insisted 

that  the  16th  Street  house  should  be  conveyed  to  him  and 

« 

that  Dante’s  fee  should  be  cut  down;  there  wore  so  many 
things  that  Mr.  ^lerrillat  and  T  differed  about  in  the  settle- 
mefit  of  the  controversy  that  it  is  hard  for  me  to  sei)arate 
them  and  tell  when  any  particular  one  happened.  I  re¬ 
member  there  was  some  discussion  in  which  I  said  T  would 
not  have  any  more  meetings  and  Mr.  iMerrillat  said  he 
would  not  attend  any  more  but  T  do  not  remember  what 
])articular  thing  brought  that  about.  About  May  9th.  Mr. 
Merrillat  said  that  we  had  not  come  to  an  agreement  and 
we  would  not  have  any  more  meetings,  unless  one  or  the 
other  receded  from  his  position,  but  just  what  particular 
things  we  were  then  in  disagreement  on  I  am  not  able  now 
to  say. 
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August  16th,  1924  all  of  the  checks  connected  with  the 
Highlands-Westmoreland  deal  were  signed  and  ready  for 
distribution  and  I  telephoned  ]\Ir.  Hobbs  to  come  and  get 
his  check,  and  he  eitlier  came  or  sent  someone.  I  made  no 
claim  against  the  Wardman  Construction  Company  for 
any  fee  for  any  services  I  liad  rendered  with  respect  to 
having  Wardman  renew  Ids  offer  to  purchase  the  pro])erty. 
On  that  day  I  either  telephoned  or  sent  a  message  by  Dante 
to  Mr.  Knott  asking  him  to  come  to  my  office;  he 
228  came  and  I  took  the  check  for  his  commission  and 
put  it  on  the  table  before  him  and  said  “It  is  now 
time  to  take  up  the  question  of  my  compensation  for  tlie 
services  I  have  rendered  you”;  he  asked  me  what  services 
and  how  much  I  wanted  and  I  asked  him  to  make  a  sugges¬ 
tion  respecting  the  amount;  lie  said  he  had  no  experience 
in  those  matters  and  would  prefer  that  I  say  what  my 
charge  was  to  whicli  1  responded,  “IIow  about  15  per  cent, 
say  $2,7001  How  does  that  strike  you!”  H^  said  that 
was  all  right.  He  called  my  attention  to  the  fact  that  lie 
was  not  entitled  to  the  full  commission  and  that  he  wanted 
to  take  the  matter  up  with  Tyler  and  Rutherford  as  if  he 
paid  the  fee  to  me  then  he  might  have  to  stand  the  whole 
thing;  he  asked  me  to  hold  the  commission  check  until  he 
did  that.  That  was  Saturday  and  I  did  not  see  Knott 
again  until  the  following  Tuesday  August  19th.  On  that 
morning  Dante  called  on  me  and  told  me  that  Knott  had 
stated  that  1  was  holding  his  check  and  I  said  that  I  would 
not  stand  for  that  and  asked  Dante  to  get  him  right  away. 
When  Knott  came  in  I  told  him  what  Dante  had  said  to 
which  Knott  did  not  say  a  thing;  I  told  him  I  would  not 
allow  him  to  make  a  statement  of  that  kind,  that  here  was 
his  check,  and  I  wanted  the  matter  settled;  then  Mr.  Dante 
left;  Mr.  Knott  went  on  to  explain  about  Mr.  Wardman,  as 
I  have  already  testified,  and  then  made  me  the  proposition 
to  pay  me  one  half  of  my  fee.  I  am  unable  to  say  whether 
the  doors  leading  to  my  office  were  closed,  I  do  not  remem¬ 
ber  Dante  suggesting  when  Knott  came  in  that  the  doors 
be  closed,  it  would  have  been  all  right  had  he  done  so  but  I 
do  not  remember  it.  At  the  time  Knott  talked  to  me  he 
never  expressed  any  dissatisfaction  with  the  charge  which 
I  made;  he  did  not  take  the  check  away  with  him  on  Au¬ 
gust  16th,  saying  that  he  preferred  that  I  keep  it  because  he 
said  that  if  he  paid  me  the  $2,700  then,  Tyler  and  Ruther- 
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ford  might  not  stand  their  share  of  it  as  they  did 
229  not  know  that  he  had  employed  me  and  he  asked  me 
to  hold  the  cheek  until  that  was  determined.  On 
August  19th  when  he  came  to  my  office  and  finally  said  that 
he  would  pay  $1,350  he  did  not  leave  my  office  and  go  to 
his  and  come  back  with  a  check  dated  August  20th;  he  is 
mistaken  about  that;  he  stated  in  my  office  on  what  bank 
he  desired  a  blank  check  and  someone  in  the  office  brought 
it  in  to  him. 

1  told  Mr.  Knott  that  I  could  not  undertake  this  employ¬ 
ment  until  I  had  spoken  to  Mr.  Lee  Hutchins,  before  1  spoke 
to  Lee  Hutchins  I  did  not  say  anything  to  Knott  about 
what  compensation  I  would  ex[)ect  him  to  pay  me ;  I  never 
mentioned  the  subject  of  compensation  to  him  until  August 
18th.  When  Knott  came  to  me  and  had  the  conversation 
with  me  about  my  undertaking  this  employment  he  men¬ 
tioned  a  letter  which  had  been  written  by  Tyler  &  Ruther¬ 
ford  and  told  me  the  circumstances.  I  do  not  remember 


asking  him  at  that  time  what  relation  Tyler  &  Rutherford 
had  to  the  transaction,  I  knew  Knott  was  in  their  office;  I 
knew  that  Tyler  &  Rutherford  were  claiming  part  of  the 
commission;  he  told  me  of  the  letter  that  Warden  had 
written  and  naturally  1  knew  that.  I  knew  that  on  April 
28th  when  he  came  to  see  me.  I  did  not  tell  Mr.  Merillat 


or  Mr.  Gittings  that  1  was  undertaking  an  employment 
from  Mr.  Knott;  they  were  not  my  associates  at  that  time; 
1  did  not  tell  counsel  for  the  other  parties  interested  in  the 
Hutchins  property ;  I  only  told  Mr.  Lee  Hutchins,  my  client ; 
1  did  not  tell  Mrs.  Hutchins  or  Mr.  Walter  Hutchins. 


230  On  August  16th  1  told  my  then  associated  trustees 
that  I  would  deliver  the  two  $18,000.  checks,  one  to 

the  order  of  Wardman  Construction  Company  and  one  to 
the  order  of  Zach  M.  Knott.  My  office  was  the  office  of  the 
estate,  all  business  was  done  there.  I  did  not  tell  Merillat 
or  Gittings  that  I  was  entitled  to  pay  from  Knott  and  ex¬ 
pected  to  get  it  out  of  his  commission;  it  was  my  business 
and  not  theirs;  it  did  not  concern  them  and  1  did  not  tell 
them  anything  about  it  at  any  time.  It  was  not  any  of 
their  business.  I  did  not  hear  anything  about  the  matter 
from  either  Merillat  or  Gittings  until  I  received  the  for¬ 
mer's  telegram  dated  July  16, 1925,  and  prior  to  that 

231  time  I  heard  nothing  regarding  Mr.  Gittings  or  Mr. 
Merillat,  or  either  of  them,  enquiring  about  the  two 
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$18,000  commission  checks.  Tyler  &  Rutherford  had  a 
large  number  of  loans  for  the  Hutchins  estate;  I  would  not 
say  that  they  were  closely  related  with  the  estate;  they 
had  the  cheapest  money  and  the  lowest  rates,  and  that 
is  the  only  way  they  were  related;  that  was  before  the 
trusteeship  and  afterwards  when  there  were  renewals. 


Thereupon  defendant  (kiluni  called  as  a  witness  James 
D.  Hobbs  who  testified  in  substance  as  follows:  1  am  an 
officer  of  the  Wardman  Construction  Com])any  and  also 
from  time  to  time  engaged  in  association  with  Thomas 
Bones  and  Harry  Wardman  in  the  purchase  and  sale  of 
real  estate  on  our  own  account.  I  identify  document  dated 
March  29th  1924  as  bearing  the  signature  of  Harry  Ward- 
man,  Thomas  Bones  and  myself ;  1  dealt  with  Zach  M.  Knott 
in  the  preparation  of  that  offer;  Mr.  Bones  and  Mr.  Ward- 
man  may  have  had  some  conversation  also  with  Knott ;  I 
dictated  the  paper  and  had  a  talk  with  Knott  regarding  the 
last  clause  which  provided  for  a  commission;  Wardman 
Construction  Company  is  a  corporation ;  After  1  delivered 
that  paper  to  Knott  I  saw  him  frequently  on  the  subject 
of  the  Highlands- Westmoreland  transaction;  nearly  every 
day;  the  contract  was  not  accepted  immediately;  he  told 
me  they  refused,  as  a  matter  of  fact  they  wrote  us  a  letter, 
stating  they  had  refused  to  pay  the  $36,000  commission ; 
that  letter  was  from  Mr.  Dante  and  in  substance  stated 
that  the  parties  in  interest  would  accept  our  offer  except 
that  one  of  them,  Mr.  Walter  Hutchins,  declined  to  agree 
to  a  commission  in  excess  of  $25,000 ;  that  if  ourselves  and 
Tyler  &  Rutherford  would  reduce  the  commission  from  $36,- 
000  to  $25,000  then  the  offer  as  made  would  be  accepted  and 
Dante  would  sign  a  contract  to  that  effect;  that  letter  is 
dated  April  26,  1924.  On  the  same  date  a  letter  was  re¬ 
ceived  at  our  office  from  Mr.  Warden  of  Tyler  &  Ruth- 
232  erford  which  in  substance  stated  that  if  there  was 
only  $25,000  paid  as  commission  The  Wardman  Con¬ 
struction  Company  would  only  get  so  much  thereof  as  was 
in  excess  of  $18,000.  The  day  we  received  that  letter  1  saw 
Mr.  Knott  and  told  him  it  was  not  satisfactorv.  On  that 
day  1  saw  Mr.  Myer  Cohen  at  our  office.  He  talked  to  me 
and  later  talked  to  Mr.  Wardman.  1  told  Mr.  Cohen  that 
the  proposition  as  returned  to  us  was  unsatisfactory;  at 
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that  time  I  had  another  transaction  on  with  'Mr.  Cohen;  I 
had  sold  him  some  stock  as  I  was  liandling  different  trans¬ 
actions  with  liim;  Mr.  Wardman  came  in  and  I,  having 
tinislied  with  Mr.  C^ohen,  stepped  across  the  otlice  to  inter¬ 
view  some  other  clients  and  Mr.  Wardman  talked  to  Cohen. 
At  that  time  Mr.  Wardman  was  angry;  I  did  not  hear  the 
conversation  between  Wardman  and  (^ohen;  during  the  siib- 
secpient  days  I  saw  Mr.  (V)hen  at  my  oltice  very  frecpiently 
on  whir'll  occasions  he  talked  with  Mr.  Wardman  mostly, 
sometimes  with  me;  I  was  present  maybe  at  one  or  two  of 
]\Ir.  Cohen’s  conversations  with  Mr.  Wardman;  the  subject 
talked  of  was  that  we  having  withdrawn  our  offer  on  the 
property  he  was  trying  to  induce  us  to  reinstate  it.  Mr. 
Wardman  at  this  time  is  in  New  York. 


On  cross  examination  Mr.  Hobbs  testified:  The  matter 
of  the  purchase  of  the  llighlands-Westmoreland  property 
was  handled  first  by  Mr.  Bones;  it  was  introduced  into  the 
otlice  by  Mr.  Knott  or  Mr.  Bones;  then  1  carried  on  negotia¬ 
tions  for  a  while,  and  then  Mr.  Wardman  concluded  it.  I 
do  not  recall  whether  we  received  a  letter  from  Mr.  Dante 


dated  A])ril  ‘ifi  about  which  1  have  testified  on  that  date 
or  on  Monday  morning  April  28,  1924;  that  letter  speaks 
of  Dante’s  ability  to  close  the  transaction  and  make  the  sale 
if  we  would  agree  to  a  commission  of  $2r),()()()  instead  of 
$3(i,0()0;  that  was  not  satisfactory  to  our  office  and 
233  was  the  cause  of  the  withdrawal  of  the  offer  by  Mr. 

Wardman.  Jt  was  tbe  fact  that  they  were  not  to  j)ay 
the  full  commission  that  led  to  the  withdrawal  of  the  Ward- 


man  offer,  and  the  unseemly  delay  in  the  acceptance  of  the 
offer. 


1  do  not  recall  saying  to  Mr.  Merillat  in  his  office  on  July 
17th,  1925  in  the  presence  of  Mr.  Walter  Hutchins  that  I 
and  not  Mr.  Wardman  handled  the  deal  for  the  iiurchase 
of  the  llighlands-Westmoreland  and  that  when  the  full  com¬ 
mission  was  agreed  on  there  was  no  trouble  and  that  Cohen 
had  not  intiuenced  the  acceptance  of  the  offer.  I  do  not 
recall  making  any  such  statement.  1  recall  seeing  Mr. 
Merillat  and  Mr.  Hutchins  at  the  former’s  office,  July  17th, 
1925;  1  have  forgotten  just  what  I  went  to  see  ^Ir.  Merillat 
about,  it  was  something  in  connection  with  the  notes  we 
had  given  when  we  purchased  the  Highlands-Westmore- 
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land;  tlio  question  of  the  sale  of  the  property  may  have 
come  nj)  hut  in  connection  with  what  I  do  not  know. 

When  Mr.  Knott  called  to  see  me  April  28th,  1924  with 
respect  to  the  letter  which  we  had  received  from  Tyler  & 
Rutherford  I  told  him  that  the  commission  was  not  satisfac- 
torv  and  thereafter  when  the  full  commission  was  tendered 
the  sale  went  through. 

234  I  recall  ^Ir.  Knott  coming  to  see  me  on  August 
Kith  or  18th,  1924,  and  speaking  to  me  about  Mr. 
Cohen  withholding  the  check  for  commission  ;  I  do  not  recall 
the  specific  date,  hut  I  know  that  Mr.  Knott  did  mention 
that  to  me  on  one  of  his  visits. 

^'hereupon  the  defendant  (V)hen  called  as  a  witness  on  his 
hehalf,  Mrs.  Catherine  Narkle,  who  tc^stified  in  substance  as 
follows:  I  am  employed  in  the  office  of  Wolf  &  Cohen  and 
have  been  so  eui])loyed  since  1904.  I  am  ^Ir.  (\)hen’s  secre- 
tarv;  1  saw  Zach  M.  Knott  in  our  office  four  or  five  times 
in  the  spring  of  1924;  on  one  occasion  he  came  there  Mr. 
Cohen  was  at  a  bank  meeting  and  when  ^Mr.  Knott  asked 
for  Mr.  Cohen  1  told  him  where  he  was  and  he  asked  me  to 
tell  Mr.  Cohen  that  ^Ir.  Knott  had  called. 


4'hereu))on  the  (hdendant  Coluui  called  as  a  witness  on  his 
behalf  W.  G.  Johnson  wlio  testified  in  substance  as 

235  follows:  I  am  and  have  ])(‘eu  for  a  little  over  fortv- 

• 

three  years  a  member  of  the  Bar;  T  was  profession¬ 
ally  engaged  in  tin*  litigation  oven*  the  wills  of  Stilson  Hut¬ 
chins  and  in  matters  relating  to  his  estate  from  the  l)egin- 
ning,  representing  Lee  Hutchins  directly,  and  through  him 
his  niece  who  was  tluoi  Mildred  I?ogers,  now  Mrs.  Penn. 


I  did  not  attend  any  of  the  meetings  of  the  parties  or  at¬ 
torneys  held  in  ^lay  1924  at  whi(‘h  attem])ts  were  made  to 
bring  about  a  compromise  of  the  litigations  until  after 
papers  which  were  intended  to  carry  out  the  result  of  the 
conferences  had  been  drawn,  and  I  attended  then  for  the 
purpose  of  discussing  the  papers  which  I  had  drawn  at  the 
request  of  Mr.  (^ohen  who  had  brought  me  a  chart  which 
I  understood  emanated  from  Mr.  Gittings;  the  first  draft 
of  the  papers  were  coin])leted  and  transmitted  by  me  to  Mr. 
Cohen  in  a  letter  dated  ^tay  12th,  1924,  which  1  now  iden¬ 
tify;  subsequently  to  that  there  were  certainly  two  more 
drafts.  At  the  time  1  sent  the  first  draft  on  May  12th,  1924, 
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T  (lid  not  linve  before  me  the  names  of  any  one  of  the  per¬ 
sons  who  were  to  be  trustees;  I  do  not  think  1  ever  knew 
the  names  of  tlie  trustees  until  after  the  papers  were  exe- 
cii1(h1,  no  paper  that  I  saw  before  had  the  names  on  it. 
Prior  to  the  drawing  of  these  papers  I  had  a  talk  with  Mr. 
Lee  Hutchins  on  the  subject  of  the  Wardman  offer  for  the 
Ilighlands-Westmoreland  property  at  my  office;  it  was  not 

more  than  a  day  or  two  before  ^lay  12th.  He  came  in  and 

•  • 

looked  over  those  papers,  that  I  understood  emanated  from 
Mr.  Gittings,  stating  the  terms  on  which  his  client  would 
agree;  Mr.  Hutchins  spoke  of  each  item  in  that  paper,  there 
were  (piite  a  number;  he  stated  that  the  acceptance  of  the 


Wardman  offer  was  one  of  the  things  that  he  favored;  1  did 


not  have  the  offer  and  had  never  seen  it  at  that  time,  but 


Mr.  Lee  Hutchins  said  that  the  AVardman  offer  contained 


a  provision  for  commissions,  part  of  which  were  to 
2dt)  go  to  the  Wardman  Construction  Com])any  which 
he  seemed  to  consider  a  purchaser,  and  he  ask(M  me 
if  I  thought  that  was  all  right ;  I  said  that  they  had  a  right 
to  ask  that,  but  we  did  not  have  to  agree  to  it.  He  asked  me 
if  tlie  amount  was  right  and  I  asked  him  what  the  imrchase 
price  was  to  be  and  he  stated  it  was  $1,200,000;  1  explained 
that  three  times  twelve  is  thirty  six  and  I  understood  that 
was  the  regular  figure  among  brokers.  The  contract  be¬ 
tween  Gittings,  Merillat,  Cohen  and  AVardman,  Bones, 
Hobbs,  for  the  purchase  of  the  Highlands  AA^estmoreland 
j)roperty,  executed  in  Alay,  1924,  was  drawn  by  me  and  I 
was  given  the  original  AVardman,  Hob])s  and  Bones  otTer 
with  the  re(iiu‘st,  assented  to  by  Mr.  Walter  Hutchins,  that 
I  draft  a  contract;  that  was  after  the  compromise  agree¬ 
ment  had  been  drawn  and  was  being  discussed  and  before 
its  execution.  Aly  recollection  is  that  I  went  to  Air.  Cohen’s 
office  in  that  connection  on  two  occasions;  each  time  Air. 
AValtei*  Hutchins  and  Alessrs.  Alerillat,  Gittings  and  Cohen 
were  present.  AA^e  went  ov’er  the  litigation  settlement 
pa])ers  item  by  item.  Air.  Hutchins  asking  me  many  (pies- 
tions,  making  objections  or  criticisms  which  were  discussed, 
and  I  taking  part  in  that  discussion  as  one  of  the  counsel  in 
the  case.  In  the  course  of  that  there  came  up  the  question 
of  the  AVardman  offer  and  some  one,  1  do  not  remember 
wbo,  obje(‘ted  to  that  being  in  the  ])apers  relating  to  the 
compromise  and  I  suggested  that  it  was  perfectly  easy  then 
to  put  that  in  a  separate  paper;  the  beneficiaries  took  the 
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AVardniaii  oiTer.  Tlieii  someone  else  suggested  that  tliat 
offer  would  have  to  be  retlrawii  in  the  form  of  a  eoutiact 
because  in  its  then  form — which  was  a  real  estate  broker’s 
recei[)t — it  was  not  ada])ted  to  the  situation.  It  was  known 
that  Airs.  Hutchins  was  leaving  for  Europe  on  Alay  20th  and 
it  was  not  supposed  we  would  get  through  anything 
237  more  than  this  work  on  the  settlement  papers  in 
time  Tor  hei-  to  sign,  so  we  would  have  to  make  the 
Wardman  agreement  with  somebody  else  than  Mr.  Dante, 
and  Mr.  Walter  Hutchins  said  he  wanted  me  to  draw  or 
ai)prove  that  contract,  that  he  would  not  agree  to  it  unless 
I  did,  and  it  was  that  night  before  any  compromise  agree¬ 
ment  was  executed,  that  I  was  given  the  March  20th  Ward- 
man  otfer  to  redraft  and  J  took  it  awav  with  me  from 
Cohen’s  office  wlien  I  left;  1  do  not  remember  what  was 
determined  or  said  that  night  as  to  who  would  carry  out  this 
transaction  that  the  parties  were  going  to  make  with  Ward- 
man,  Bones  and  Hobbs  or  who  would  be  the  i)arties  to  make 
the  deed,  1  may  have  learned  later  what  their  names  were; 
1  do  not  remember  that  anything  was  said  excejit  that  it 
was  to  be  with  these  trustees. 


As  regards  the  answer  of  Mrs.  I’enn  in  this  case,  Mr. 
Alorrison,  who  signed  the  answer,  represented  Airs.  Penn 
in  connection  with  the  investigation  of  the  facts  before  the 
answer  was  drafted;  he  has  been  for  many  years  looking- 
after  her  affairs.  He  was  an  associate  in  the  law  ofti(*e  of 
her  father,  Boliert  Kogers.  1  would  like  to  sav  that  I  had 
no  conferences  with  Airs.  Penn  about  that  answer  what¬ 
ever.  I  saw  her  in  August  192r)  and  never  saw  hei‘  again 
until  Februarv  28th  1927  when  T  went  to  Boston  to  attcmd 


the  taking  of  her  deposition.  The  answer  was  drafted  hv 
me  and  sent  to  Air.  Alorrison  and  he  came  down  here  to 
spend  two  or  three  days  with  another  lawyer  investigating 
the  facts  and  enquiring  about  them  and  spent  all  one  day 
at  which  I  was  present;  the  communications  and  answer 
were  sent  to  him  and  he  sent  it  back  to  me  with  some  sug¬ 
gested  modifications,  and  T  sent  it  back  to  him  and  he  at¬ 
tended  to  getting  it  (‘xecuted.  1  n(‘ver  said  a  word  to  Airs. 
Penn  about  that  answer  in  mv  life. 


On  cross  examination  Air.  Johnson  testified:  I 
238  finished  the  original  drafts  of  the  compromise  papers 
on  Alay  12,  1924.  I  got  the  information  which  I  em- 
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bodied  in  that  draft  from  a  paper  containing  a  series  of 
paragraph  statements  of  what  the  terms  of  the  agreement 
would  contain,  which  paper  emanated  from  Mr.  Gittings. 
When  we  met  at  Mr.  Cohen  ^s  office  to  go  over  the  first 
drafts  other  suggestions  were  made  orally,  in  handwriting 
and  in  typewriting. 

Thereupon  Wm.  J.  Dante  testified  in  substance  as  fol¬ 
lows  :  1  am  sixty  years  old,  am  in  the  real  estate  business, 
knew  the  late  Stilson  Hutchins,  and  was  named  as  trustee 
in  a  Deed  of  Trust  executed  by  him  in  the  year  1910  and 
served  as  trustee  under  that  deed  for  fourteen  years  or  until 
the  compromise  agreements  were  effected  in  1924;  1  was  ap¬ 
pointed  Collector  of  the  estate  of  Stilson  Hutchins  after  his 
death  and  served  in  that  capacity  for  about  twelve  years, 
or  until  this  compromise.  Lee  Hutchins  died  in  November 
1924  and  Cohen  and  myself  are  the  executors  of  his  estate. 

In  March  1924  1  received  an  offer  for  the  purchase  of  the 
Westmoreland-Highlands  property  from  Zach  ^l.  Knott 
whom  1  had  known  for  about  twenty  years  and  who  at  that 
time  was  renting  a  room  and  residing  in  my  residence  in 
this  city,  where  he  had  been  living  for  about  seven  years. 
1  submitted  the  Wardman,  Bones,  Hobbs  offer  that  I  re¬ 
ceived  from  Knott  to  Mr.  Merillat,  Mr.  Gittings  and  Mr. 
Lee  Hutchins,  giving  each  one  of  them  a  copy.  It  was  my 
custom  in  dealing  with  the  interests  of  the  Stilson  Hutchins 
estate  to  see  Lee  Hutchins  personally  frequently.  After 
Lee  Hutchins  had  considered  the  Wardman  offer  he  told 
me  to  accept  it  on  his  behalf.  Prior  to  the  latter  part  of 
April  1924  j\Ir.  Gittings  told  me  that  the  AVMrdman  offer 
would  be  acceptable  to  Mrs.  Hutchins  with  some  modifica¬ 
tions  or  some  conditions  relating  to  the  dividing  of 
239  the  money.  Prior  to  April  26th  1924  I  learned  from 
Mr.  Merillat  that  Mr.  Walter  Hutchins  was  not  in 
favor  of  the  Wardman  proposition,  so  T  had  a  half  dozen 
interviews  with  Afr.  Walter  Hutchins  myself,  relative  to  the 
proposition,  at  Mr.  Merillat ’s  office.  Finally  late  in  April, 
Mr.  Walter  Hutchins  told  me  he  would  accept  the  proposi¬ 
tion  as  it  was  drawn,  provided  the  commission  was  reduced 
from  $36,000  to  $25,000,  and  then  T  wrote  a  letter  to  :\Ir. 
TTobl)s,  at  Wardman ’s  office,  dated  April  26,  1924,  about 
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wliiuli  Mr.  Hobbs  bas  testified  in  this  case.  About  that  time 
1  conveyed  the  same  information  to  Tyler  &  KutheiTord 
and  Zach  M.  Knott.  After  1  had  sent  my  letters  on  April 
26th,  stating  Mr.  Walter  Hutchins’  decision  regarding  the 
commission,  Mr.  Knott  came  to  see  me  about  it  and  told  me 
that  Mr.  Warden  had  sent  a  letter  to  Wardmaii  and  that 


there  were  terms  in  that  letter  which  Knott  thought  would 
be  very  offensive  to  Wardman  and  he  asked  me  what  to  do; 
I  advised  him  to  go  to  Wardman ’s  office  Monday  morning 
and  obtain  that  letter  in  order  that  Wardman  might 
240  not  see  it;  Knott  told  me  he  was  interested  as  well 
as  Tyler  and  Kutherford  and  he  did  not  know  that 
that  letter  was  written  before  Mr.  Warden  sent  it,  and  he 
was  afraid  that  that  letter  would  break  up  the  deal  and  lu* 
wanted  to  get  it  away  before  Wardman  saw  it;  that  he  did 
not  want  the  deal  to  be  broken  up  on  account  of  his  interest 
in  it,  his  commission ;  he  told  me  he  was  to  receive  one-half 
of  the  $18,000  commission  and  that  that  was  the  largest 
commission  he  had  ever  heard  of  and  he  was  most  anxious 


to  carry  that  deal  through.  On  the  following  Monday  morn¬ 
ing,  April  28th,  Knott  came  to  my  office  and  told  me  he  liad 
been  to  Wardman ’s  office  and  the  letter  had  been  received 


and  Wardman  had  been  excited  and  told  him  he  was  through 
with  the  transaction  and  would  have  nothing  more  to  do 
with  Tyler  and  Rutherford  or  the  Hutchins  estate,  that  as 
for  as  he  was  concerned  the  deal  was  off*.  Mr.  Knott  was 


very  much  disturbed  and  asked  me  what  could  be  done  to 
pacify  Mr.  Wardman.  He  asked  me  if  I  knew  any- 
241  body  who  was  acquainted  with  Mr.  Wardman  and 
who  would  have  any  influence  with  liim.  After  con¬ 
sidering  the  matter  for  some  time  I  suggested  Mr.  (^olien ; 
I  told  him  that  Cohen  was  a  good  friend  of  Wardman's, 
tliat  he  was  a  diplomat,  a  good  business  man,  and  very 
tactful,  and  I  knew  that  if  there  was  anyone  in  tlie  city 
who  could  do  anything  it  was  Mr.  Colien,  that  lie  would 
probably  be  more  competent  to  act  for  him  than  anyone 
else.  Then  Knott  said  ‘‘Let’s  go  and  see  (^ohen.”  Ifliat 
conversation  lasted  ten  or  fifteen  minutes  in  my  office  Ix*- 
fore  we  left.  Mr.  Knott  and  myself  went  up  to  Afr.  Cohen’s 
office  and  on  the  way  we  discussed  the  case  from  the  time 
we  left  mv  offieo  until  we  reached  the  door  of  the  building 
in  which  Cohen  had  his  office.  Afr.  Knott  was  engaged 
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in  blaming  Mr.  Warden  of  the  firm  of  Tyler  &  Rutlierford 
of  breaking  up  the  deal  on  account  of  the  letter  lie  had 
written  to  Mr.  Wardman.  When  we  got  to  Mr.  Cohen’s 
office  1  introduced  Knott  to  Cohen  and  Knott  proceeded  to 
tell  (’ohen  his  troubles;  there  was  some  little  time  taken 
up  in  the  conversation ;  after  he  finished  I  said  a  few  words 
but  Knott  did  most  of  the  talking;  Cohen  told  Knott  in  my 
presence  that  he  did  not  know  whether  he  could  represent 
Knott  because  he  was  the  attorney  of  Lee  Hutchins  and  he 
would  have  to  see  Lee  Hutchins  and  find  out  whether  it  was 
agreeable  to  him  for  Cohen  to  represent  Knott.  Lee 
Hutchins  was  not  there  at  that  time  nor  was  he  during  any 
])art  of  the  conversation,  nor  did  I  see  him  at  all  that  day. 
When  Cohen  said  we  would  have  to  see  Lee  Hutchins  about 
the  matter  Knott  asked  Cohen  to  see  Wardman  at  once  be¬ 
cause  he  was  afraid  something  would  happen  and  he  wanted 
Wardman  kept  quiet  until  further  proceedings  could  be 
had.  (’ohen  asked  us  to  wait  there  in  his  office  and  he  went 
around  to  see  Wardman.  Cohen  did  not  to  my  recollection 
take  up  the  telephone  and  speak  to  Hobbs.  I  did  not 
242  hear  Cohen  tell  Hobbs  to  disregard  the  letter  that 
Wardman  had  received  from  Tvler  &  Rutherford. 
When  Mr.  Cohen  returned  he  reported  that  he  had  seen 
Wardman  and  could  do  nothing  with  him;  that  Wardman 
was  very  much  offended  at  the  letter  received  from  Tyler 
&  Rutherford  and  that  he  would  not  do  anything  about  it, 
and  Cohen  expressed  the  opinion  that  it  was  a  very  serious 
situation.  We  then  had  some  further  talk  on  the  same  line 
and  Knott  and  I  left.  1  was  not  present  when  Mr.  C^ohen 
had  any  talk  with  Lee  Hutchins  on  the  subject  of  Mr.  Knott. 
During  the  last  part  of  April  and  early  part  of  May  1924 
Mr.  Knott  and  myself  had  conversations  on  the  subject  of 
the  Wardman  offer  every  day  including  Sundays;  he  was 
at  my  house,  and  in  the  evenings  we  would  discuss  this 
M  ardman  proposition  to  the  exclusion  of  everything  else; 
there  was  no  subject  more  prominent  in  my  conversations 
with  Knott ;  Knott  told  me  on  several  occasions  that  he  had 
■  ^  V)hen  niul  that  things  were  progressing. 

Tn  August  1924  after  the  deal  had  been  closed  up  T  told 
Knott  to  go  down  to  IMr.  Cohen’s  office  and  get  his  check, 
and  the  next  morning  Knott  came  to  my  office  in  an  excited 
state  of  mind  and  said  that  Cohen  would  not  giv^e  him  his 
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check,  that  he  wanted  to  charg’e  him  a  commission,  and  that 
he  did  not  understand  what  it  was  about  and  would  not 
pay  it.  Knott  at  times  was  incoherent,  he  was  so  excited, 
and  we  discussed  the  matter  and  I  told  him  what  1 
knew  about  it.  1  told  him  1  had  gone  to  see  Cohen 
and  Knott  had  engaged  his  services  and  that  his  fee, 
or  his  commission  as  Knott  called  it,  was  for  serv¬ 
ices  rendered  Knott  in  re-establishing  or  re-habilitating 
that  Wardman  offer.  I  do  not  recall  making  any  such  re¬ 
mark  as  that  it  was  a  moral  but  not  a  legal  obligation.  I 
afterwards  saw  Cohen  and  told  him  that  Knott  had  com¬ 
plained  that  he  had  held  up  his  check  and  asked  Cohen  the 
circumstances;  Cohen  denied  that  he  held  the  check  and 
said  he  would  not  stand  for  that  and  asked  me  to  get 
243  hold  of  Knott  and  bring  him  to  the  office.  Prior  to 
that  time  I  had  not  said  anything  to  Knott  about 
Cohen  going  to  participate  in  Wardman ’s  commission  and 
I  did  not  at  any  time  tell  Knott  that  Cohen  was  going  to 
get  a  fee  or  a  commission  from  the  Wardman  Construction 
Company.  When  Cohen  told  me  to  call  Knott  to  the  office 
1  telephoned  Knott  and  he  came  to  Cohen’s  office.  Upon 
his  arrival  1  said  “Mr.  Cohen,  Mr.  Knott  says  you  won’t 
give  him  his  check,”  Mr.  Cohen  said  “That  is  not  so”  and 
he  produced  the  check  and  said  “Mr.  Knott,  here  is  your 
check”  and  handed  it  to  him.  Mr.  Knott  said  “1  won’t  take 
the  check  right  now  because  1  have  got  to  hear  from  Tyler 
&  Kutherford  in  regard  to  the  amount  of  the  charge  for 
fees  and  1  have  not  heard  from  them  yet”.  That  was  all 
that  was  said  except  that  Mr.  Cohen  said  to  Knott,  “You 
owe  me  for  services,  my  services  in  putting  this  deal  over, 
my  legal  services.”  Then  i  left  the  office  leaving  them  alone. 
1  absolutely  did  not,  when  Knott  came  in,  direct  or  request 
Cohen  to  close  the  doors  of  his  own  office.  1  do  not  recollect 
that  anything  was  said  about  paying  one-half  of  the  fee 
up  to  the  time  1  left.  Two  days  later  Knott  came  to  my 
office  and  told  me  the  matter  was  all  settled,  that  he  had 
received  the  check,  that  he  had  given  Mr.  Cohen  a  check 
for  his  share,  and  he  said  “Now  1  am  perfectly  satistied. 
It  is  all  right”.  He  appeared  to  be  in  a  happy  frame  of 
mind.  ^Ir.  Knott  remained  in  my  home  for  about  ten 
months  thereafter  or  until  July  1st  1925  during  which  time 
I  came  in  contact  with  him  everv  dav  and  our  relations  were 
very  pleasant,  very  cordial. 
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On  cross  examination  Mr.  Dante  testified:  Mr.  Knott 
came  to  me  on  the  morning  of  April  28th  complaining  of 
the  fact  that  Tyler  &  Riitlierford  had  written  a  letter  which 
threatened  to  break  up  the  deal.  He  wanted  me  to  suggest 
someone  who  could  straigliten  it  out  and  I  took  him 

244  up  to  Mr.  Cohen’s  office.  ^Ir.  Cohen  and  myself  had 
been  close  friends  but  not  closer  than  my  friendship 

with  Mr.  Knott.  August  16,  1924  Mr.  Knott  came  to  me 
and  complained  that  Mr.  Cohen  was  holding  up  his  check. 
1  recall  my  answer  to  interrogatory  Xo.  4  to  the  bill  in  this 
case.  It  is  correct.  1  know  of  a  delay  in  the  delivery  of 
Knott's  check,  1  knew  that  Knott  was  complaining  that 
Cohen  was  holding  up  his  check,  that  he  had  gone  there 
on  the  Kith  to  get  his  check  but  did  not  get  it  until  the  19th; 
1  knew  that  at  the  time  1  tiled  my  answer  in  this  case;  as 
lo  why  in  my  answer  to  interrogatory  Xo.  4  1  said  “1  know 
of  no  request  of  Knott’s  for  the  check  nor  any  delay  in  its 
delivery”  I  cannot  exi)lain  that  at  all.  I  have  no  recollec¬ 
tion  of  Mr.  Henry  Schweinhaut  coming  to  see  me  on  Au¬ 
gust  25th  1925;  1  do  not  recall  at  this  late  date  that  I  had 
seen  Schweinhaut  at  Merillat’s  office  on  that  day.  I  knew 
that  he  was  Merillat’s  clerk.  I  have  no  recollection  of 
having  a  long  conversation  with  Schweinhaut  in  August, 
1925. 

Mr.  Knott  told  me  once  that  he  had  been  to  see  Ward- 
man  and  found  him  not  interested  in  the  Highlands-West- 
moreland  deal  and  I  told  him  to  keep  on  with  the  deal.  On 
April  28th  1924  Knott  told  me  thta  Wardnian  was  mad  on 
account  of  the  letter  received  from  Tyler  &  Rutherford  and 
that  he  had  refused  to  go  any  further  with  the  deal.  Knott 
complained  to  me  about  the  opportunity  for  the  sale  prob¬ 
ably  being  lost.  August  16th  when  Knott  came  to  see  me 
he  said  that  C'ohen  was  withholding  his  check;  he  said  Cohen 
was  robbing  him.  After  that  Knott  and  I  had  quite  a  num¬ 
ber  of  talks  about  it,  but  there  were  only  two  conversations 
on  the  subject  between  August  16th  and  August  19th:  The 
first  was  in  the  morning  at  my  office,  the  second  was  at  my 
house  at  night,  and  then  the  following  day,  being 

245  Sunday,  Knott  refused  to  speak  to  me,  and  he  did 
not  speak  to  me  Monday,  until  the  following  day 

which  was  the  dav  I  invited  him  dovui  to  Cohen’s  office  to 
try  to  settle  the  dispute.  In  the  first  conversation  Knott 
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said  he  did  not  believe  that  Cohen  should  charge  him  any¬ 
thing  for  his  services  because  Cohen  was  a  trustee  of  the 
Stilson  Hutchins  estate.  That  is  about  all  he  said.  1  told  him 
I  thought  Cohen  was  entitled  to  a  fee  because  lie  had  saved 
the  situation.  Knott  admitted  to  me,  before  that  time,  that 
the  deal  was  over  and  he  was  loser  about  $9,000  and  asked 
me  if  something  could  not  be  done  to  save  his  commission ; 
thereupon  1  suggested  Cohen.  In  the  next  conversation, 
which  was  at  my  house  on  the  evening  of  Saturday,  August 
16,  1924,  Knott  complained  of  how  he  was  being  treated. 
He  was  very  much  excited  and  indulged  in  tears  and 

246  1  do  not  believe  he  knew  what  he  was  talking  about, 
he  was  too  excited;  As  to  what  I  told  him,  1  tohl  him 

1  saw  no  reason  at  all  for  him  to  refuse  or  deny  the  demand 
or  the  claim  of  the  lawyer  who  saved  for  him  a  large  com¬ 
mission  which  was  going  to  be  lost.  That  morning  Knott 
told  me  how  much  Cohen  had  charged,  1  think  he  said  15%. 
1  do  not  recollect  telling  him  1  thought  Cohen  was  entitled 
to  that  sum,  1  do  not  believe  I  did,  because  I  did  not  know 
what  lawyers  charged  for  services;  Knott  sat  down  on  my 
porch  and  cried  like  a  baby,  much  to  my  disgust ;  that  was 
on  the  evening  of  August  16th;  I  said  to  him,  “Knott  don’t 
be  a  damn  fool;  come  into  the  house  and  stoj)  crying  about 
it”.  He  was  drawing  attention  of  the  neighborhood  and 
I  ordered  him  in  the  house. 

L  did  not  tell  Mr.  Schweinhaut  when  he  saw  me  in  August 
1925  that  the  dav  after  the  last  mentioned  instance  with 
Knott,  the  two  of  us  went  down  to  Cohen’s  office  and  be¬ 
cause  there  were  several  people  waiting  there  1  closed  the 
door  of  the  library  then  told  the  two  of  them  that  1  thought 
that  was  the  time  to  straighten  the  matter  out;  or 

247  that  1  left  Knott  in  Cohen’s  office  talking  with  Cohen 
for  two  hours,  or  that  in  my  opinion  Cohen  abso¬ 
lutely  saved  the  deal  which  was  completely  off,  and  that  1 
thought  Wardman  would  pay  Cohen  for  the  services  which 
he  rendered.  1  have  no  recollection  whatever  of  that  al¬ 
leged  interview  with  Schweinhaut ;  I  do  not  remember  see¬ 
ing  Schweinhaut  or  talking  to  him  about  it  at  all.  Two  days 
after  1  left  Mr.  Knott  in  Cohen’s  office,  on  the  19th  of  Au¬ 
gust  1924,  Mr.  Knott  came  to  me  and  said  everything  was 
settled  and  he  was  perfectly  satisfied,  and  wanted  to  make 
my  little  girl  a  present  of  $1,000. 
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248  Thereupon  eounsel  for  the  defendant  Cohen  in¬ 
formed  the  Court  that  he  had  intended  to  call  Harry 
Wardman  as  a  witness  but  learning  from  the  witness 
II()l)])s  in  Ids  testimonv  that  Wardman  was  out  of  town  the 
counsel  did  not  feel  justified  in  delaying  the  case,  and 
thereupon  the  defendant  rested. 


Thereupon  in  rebuttal  plaint  ill’s  called  as  a  witness 
Henry  A.  Schweinliaut,  who  t(‘stified  in  substance  as 
follows:  In  Au,e:ust  1925  he  was  employed  as  clerk  in  the 
office  of  i)laintiff  Merillat ;  He  liad  a  conversation  with 
William  J.  Dante  in  that  month,  during  which  Dante  told 
him  that  the  dav  after  he  had  told  Knott  not  to  act  like  a 
damn  fool  that  thev  went  down  to  see  Cohen  and  because 
several  people  were  waiting  to  see  him,  Dante  closed  the 
door  of  the  library,  and  then  told  the  two  of  them  that  he 
thought  now  was  the  time  to  straighten  the  matter  out. 


Thereu])on,  further  in  rebuttal  plaintiffs  recalled 
Thomas  Morton  Gittings  as  a  witness  and  he  testified 
in  substance  as  follows:  I  have  heard  read  letter  dated 
April  2(),  1924  addressed  to  James  D.  Hobbs  by  Mr.  Wil¬ 
liam  J.  Dante;  Dante  did  not  have  any  authority  from  me 
to  make  that  proposition. 


Thereui)on  Plaintiff  Walter  Stilson  Hutchins  testi¬ 
fied,  in  rebuttal,  as  follows:  I  have  heard  read  the  letter 
dated  April  26,  1924  addressed  by  William  J.  Dante 
249  to  James  D.  Hobbs;  Dante  had  no  authority  what¬ 
ever  from  me  to  make  the  statement  therein  con¬ 
tained;  no  one  proposed  to  me  shortly  after  my  father’s 

death  that  the  controversv  over  the  validitv  of  his  wills  be 

•  • 

settled  on  a  25%  division  basis;  such  a  proposition  was 
made  in  1922  and  I  agreed  to  it  then ;  I  did  not  ever  say  to 
Mr.  Cohen  that  I  hoped  my  brother  Lee  would  select  Cohen 
as  trustee;  T  did  not  object  to  Dante  being  trustee  for  my 
brother  Lee ;  I  had  no  right  to  object  to  any  trustee  that  he 
ap])ointed,  it  was  part  of  the  agreement  that  each  should 
a])])oint  his  own  trustee;  I  objected  to  Dante  as  agent  of 
the  estate.  That  ap])ointment  came  from  the  three  trus¬ 
tees.  They  had  the  right  to  say  as  to  that,  but  I  had  the 
right  to  advise  ^Ir.  Merillat  what  I  wanted  done;  but  as 
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to  Lee’s  right  to  name  his  own  trustee  I  had  no  more  right 
to  interfere  with  that  than  I  expected  him  to  interfere 
with  me. 

Thereupon  plaintiff  Merillat  testified  in  rebuttal: 
When  we  reassembled  after  the  break  in  the  negotiations 
for  settlement  which  I  have  testified  to,  I  made  redrafts, 
Plaintiffs’  Exhibits  Nos.  29  and  30  for  identification,  of 
certain  paragraphs  of  the  original  draft  of  the  settlement 
papers  as  made  by  ^Ir.  Johnson,  I  know  nothing  about 
redraft  Plaintiff’s  Exhibit  No.  31  for  identification;  these 
re-drafts  were  carried  into  the  final  completed  agreement. 

Thereupon  plaintiffs  and  defendants  rested. 

The  foregoing  is  the  substance  of  all  of  the  evidence  in 
the  case  bearing  upon  transactions  between  Zach  M.  Knott 
and  the  defendant  ^lyer  Cohen,  beginning  April  28,  1924, 
and  ending  August  19,  1924,  and  relating  to  the  receipt  by 
the  defendant  Cohen  of  the  sum  of  $1,350  from  said  Knott 
and  of  the  sum  of  $650.  from  Tyler  &  Putherford,  and  to 
so  much  of  the  opinion  filed  by  the  Court  on  the  subject  of 
the  receipt  of  the  said  $2,000  by  said  Cohen;  and  to  so 
much  of  the  decree  of  the  Court  as  orders  the  defendant 
Myer  Cohen  to  pay  to  the  trustees  under  said  Deed  in 
Trust  dated  May  16,  1924  (Exhibit  A),  the  said  sum  of 
$2,000  and  to  pay  costs  in  this  suit,  and  as  is  relevant  to 
the  appeal  taken  by  said  defendant  Cohen. 

250  And  the  defendant  ^lyer  Cohen,  having  duly 
noted  an  appeal  from  so  much  of  the  final  decree  of 
the  Court  in  this  case  as  is  adverse  to  him,  now  presents 
this  statement  of  the  evidence  and  prays  that  the  (^ourt 
approve  same  which  is  accordingly  done,  now  for  then,  this 
10th  dav  of  Januarv,  1928. 

By  the  Court. 

JENNINGS  BAILEY, 

fhisticr. 
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We  consent  to  the  approval  of  the  foregoing  statement 
of  the  evidence. 

dOHX  K.  LASKEY, 
Attorney  for  Plaintiffs. 

THOMAS  .MOKTOX  GITTIXGS,  Ji;., 

For  (iittinys,  Trustee^  and  Executors  of 

Rose  Keeling  Hutchins. 

(Xame  Illegible), 

For  }Fil(lre(l  R.  Penn. 


EKAXK  J.  IIOGAX, 
Attorneys,  for  Other  Defendants. 


2')!  [Indorsed:]  Ecpiity.  Xo.  llOoO.  (^harles  H.  Mei'il- 
lat  and  Walter  S.  Hutchins,  Plaintiffs,  vs.  Myer  Co¬ 
hen,  Trustee,  et  ah.  Defendants.  Statement  of  Evidence. 
(Coj)y.)  Law  Offices  of  Frank  ,J.  Hogan,  Colorado  Build¬ 
ing,  Washington,  D.  C. 


o*;*) 


In  the  Supreme  Court  of  the  District  of  Columbia, 
Holding  an  Ecpdty  Court. 


Equity.  Xo.  44950. 


Chahlks  H.  Meiullat,  Trustee,  and  Walter  S.  Hutchins, 

Plaintiffs, 


v. 

Myei:  Cohen,  Trustee;  Williaai  J.  Dante,  ^Iildred  K. 
Penn,  Hose  K.  Hutchins,  and  Thomas  ^I.  Gittings,  Trus¬ 
tee,  Defendants. 

Plaintiffs^  Statement  of  Evidence. 

Be  it  remembered,  at  the  hearing  of  the  above-entitled 
cause,  on  June  21,  22,  27,  28  and  29,  1927,  before  Mr.  Jus¬ 
tice  Bailey,  the  following  proceedings  were  had,  evidence 
offei-ed  and  given,  rulings  made  by  the  Court,  and  excep¬ 
tions  taken  by  the  ])laintiffs  and  noted  by  the  Court. 

Thereupon,  to  maintain  the  issues  on  their  part  joined, 
plaintiffs,  before  the  taking  of  the  testimony  in  this  cause, 
summoned  ^Ir.  Sigmund  Kami  as  a  witness  in  their  behalf; 
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said  Kami  had  made  arrani»’eineiits  to  leave  the  jiirisdie- 
tioii  prior  to  tlie  hearini>-  ot*  the  eause,  and  to  accommodate 
him  proceedings  were  had  before  the  Court  with  the  view 
of  taking  Ids  deposition  for  use  at  the  liearing  of  the  cause. 

The  plaintiffs  offered  to  ])rove  by  the  sjud  Kami, 
253  in  sup])ort  of  the  averments  of  the  twelfth  ])ara- 
graph  of  their  bill  of  com])laint,  that  he  was  a  client 
of  Myer  (\)hen,  one  of  the  defendants,  and  had  ])nrchased 
at  a  substantial  discount,  through  said  C^olien  from  the 
defendant  ^lildred  K.  Penn,  a  client  of  said  (Vhen,  notes 


of  Wardman,  Ilobbs  and  Bones,  secured  upon  the  Iligh- 
lands-AVestmoreland  ])roperty,  in  the  sum  of  $350,000. 00, 
which  had  been  turned  over  to  her  as  a  part  of  her  distribu¬ 
tive  share  of  the  proceeds  of  the  sale  of  said  Highlands- 
Westmoreland,  and  to  supplement  said  testimony  with  the 
testimony  of  other  witnesses  to  the  effect  that,  to  the  knowl¬ 
edge  of  the  said  (V)hen,  said  notes  could  have  been  sold  to 
the  makers  thereof  at  a  discount  of  ten  per  cent,  yielding  to 
the  defendant  Mildred  B.  Penn  much  greater  return  than 


that  received  bv  her  from  the  sale  of  said  notes  to  said 
Kann. 


The  defendant  Cohen  objected  to  the  introduction  of  said 
testimony,  on  the  ground  that  said  notes  were  no  longer  a 
part  of  the  trust  fund  but  were  owned  by  said  Mildred  H. 
l^enn  in  her  own  right  at  the  time  of  the  sale  which  she 
authorized,  ratified  and  confirmed,  and  the  Court  sustained 
said  objection,  to  which  action  of  the  Court  the  ])laiutiffs 
excepted,  on  the  ground  that  the  charge  of  the  bill  was  that 
the  defendant  Cohen  had  been  guilt v  of  fraudulent  conduct 
as  one  of  the  trustees  of  the  estate  of  Stilson  Hutchins, 
deceased,  and  that  the  plaintiffs  had  a  right  to  prove  acts 
of  said  defendant  Cohen,  even  as  to  transactions  between 
third  parties,  tending  to  show  his  fraudulent  disposition  at 
or  about  the  time  of  other  transactions  complained  of. 


Further  to  maintain  the  allegations  of  their  bill  of  com¬ 
plaint,  ])laintilTs  otTered  as  a  witness  Zach  M.  Knott,  who 
testified  in  substance  as  follows: 

I  am  now  and  for  about  thirty-five  years  have  been, 
254  in  the  real  estate  business  in  the  District  of  Colum¬ 
bia,  and  for  the  last  twenty-two  years  associated 
with  Tyler  and  Rutherford.  In  1924  I  lived  in  the  house 
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of  Mr.  J.  W.  Dante,  ainl  learned  from  him  that  possiVdy  a 
sale  could  be  made  of  the  Highlands  and  AVestmoreland 
apartment  houses,  belonging'  to  the  estate  of  Stilson  Hutch¬ 
ins,  deceased.  Prior  to  ]\Iarch  20,  1924,  in  looking*  for 
prospects,  1  took  u})  the  matter  with  Mr.  Thomas  P.  Bones, 
associated  with  Mr.  Harry  Wardman  and  Mr.  James  D. 
Hobbs,  and  later  witli  Mr.  Wardman  himself;  1  got  a  state¬ 
ment  regarding  the  pro])erty  from  Mr.  Dante  and  ])re- 
sented  it  to  Mr.  Wardman,  and  thereafter  to  Mr.  Hobbs, 
and  about  three  days  thereafter,  on  March  29,  1924,  Hobbs 


gave  me  tlie  contract. 

The  said  contract,  dulv  identitied  bv  the 
offered  and  i*eceived  in  evidence  as  PlaintitT 
1,  and  is  in  words  and  figui*es  as  follows: 


witness, 
’s  Exhibit 


was 

Xo. 


25:) 


Washington,  1).  (\,  March  29,  1924. 


Deceived  of  Harry  Wardman,  Thomas  P.  Bones,  and 
James  1).  Hobl)s,  of  tlie  City  of  Washington,  District  of 
(k)lumbia,  a  de])osit  of  One  Tliousand  Dollars  ($1 ,()()())  to 
be  a])t)lied  as  part  ])ayment  in  the  purchase  of  lots  155,  179, 
S12  and  9  in  S(piare  2530,  containing  a])])roximately 
51, 0(59  s(piare  feet  of  land  with  imj)rovements  thereon  con¬ 
sisting  of  Tlie  Highland  A])artnient  and  The  Westmor(‘land 
A])artment,  located  on  (Vninecticut  Avenue  and  (5ilifornia 
Street,  Northwest,  Washington,  D.  C. 

The  price  of  pro])erty  One  Million  Two  Hundred  Thou¬ 
sand  Dollars  ($1,2()0,000),  the  purchase  price  to  be  ])ayable 
on  the  following  terms,  to  wit  :  One  Hundred  Thousand 
Dollars  (H'l()0,(lbb)  cash  to  be  paid  on  the  day  of  closing, 
of  which  the  deposit  mentioned  above  is  a  part,  the  pur¬ 
chasers  to  take  the  property  subject  to  a  deed  of  trust  of 
One  Hundred  and  Fifty  Thousand  Dollars  ($15(),()()())  bear¬ 
ing  interest  at  six  per  cent  and  secured  on  the  AVestmore- 
land  Apartment,  maturing  h^ebruary,  1927,  and  subject 
also  to  a  deed  of  trust  for  One  Hundred  and  Xinetv  Thou- 
sand  Dollars  ($19(>,()00)  bearing  interest  at  five  and  one- 
half  ])er  cent  and  secured  on  The  Highland  Apartment,  ma¬ 
turing  in  February,  P)27.  The  pui*cliasers  agree  to  exe¬ 
cute  and  deliver  unto  the  sellers  a  deed  of  trust  securing 
the  sum  of  Seven  Hundred  and  Sixtv  Thousand  Dollars 
($7()0,()00)  against  all  of  the  ])roperty  sold,  said  second 
trust  to  bear  interest  at  the  rate  of  six  })er  cent  per  annum. 
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payable  semi-annually,  and  the*  i)riiicij)al  thereof 

256  to  be  payable  P'ifty  Tliousaiul  Dollars  (jf 50, ()()())  in 
six  months  and  thereafter  at  the  rate  of  Twenty- 

Five  Thousand  Dollars  ($25,000)  per  annum,  the  first  ])ay- 
ment  of  Twenty-Five  Thousand  Dollars  to  become  due 
at  the  expiration  of  two  years  from  date  of  settlement,  all 
of  said  principal  to  be  payable  on  or  b(‘fore  ten  (10)  years 
from  date  of  settlement. 

It  is  furthermore  understood  and  ai*r(‘ed  that  at  any  time 
after  the  first  instalment  of  Fifty  Thousand  Dollars 
($50,000)  shall  have  been  ])aid  on  tlie  deferred  j)urchase 
money  deed  of  trust  above  mentioned  and  that  after  sparate 
and  individual  heating  plants  shall  have  b(‘en  provided  for 
each  of  the  buildings  sold,  then  at  the  re(iuest  of  the  pur¬ 
chasers  or  their  assigns  the  said  defei'red  ])urc'hase  moiu'y 
deed  of  trust  may  ])e  sejiarately  secured  on  the  pro])erties 
sold  in  the  following  manner,  namely.  Two  nuudred  and 
Fifty  Thousand  Dollars  ($250,000)  on  J^ots  0  aud  170,  Four 
Hundred  and  Sixty  Thousand  Dollars  ($460,000)  on  Lots 
155  and  812,  the  said  deeds  of  trust  to  be  then  ])ayable 
both  at  the  rate  of  six  per  cent  j)er  annum  and  Twelve 
Thousand  Five  Hundred  Dollars  ($12,500)  per  annum  on 
the  principal  of  each  of  said  deeds  of  trust,  and  the  balance 
maturing  on  or  before  ten  years  after  date  of  settlement. 

It  is  furthermore  understood  and  agreed  between  the 
parties  hereto  that,  at  the  option  of  the  purchasei's,  at  any 
time  before  the  maturitv  of  the  existing  first  deetls  of  trust 
and  for  the  purpose  of  retiring  the  same,  a  new  deed  of 
trust  for  an  amount  ecpial  to  the  then  uni)aid  tirst  trust 
and  the  unpaid  second  trust  may  be  executed  and  recorded 
and  the  notes  secured  thereunder  all  of  them  to  be 

257  individually  signed  by  the  purchasers  herein  named 
to  the  aggregate  amount  of  the  present  existing  first 

trusts  may  be  sold  or  hyiiothecated  and  the  proceeds  thereof 
to  be  used  in  the  liquidation  of  the  said  existing  tirst  deeds 
of  trust  in  which  event  the  balance  of  the  notes  secured 
under  the  new  deeds  of  trust  shall  be  subordinated  to  and 


be  a  subsequent  lien  to  the  notes  so  sold  or  hy])othecated 
and  shall  be  delivered  to  the  sellers  upon  cancellation  of 
the  second  deed  of  trust  hereinbefore  mentioned,  provided, 
that  the  interest  rate  shall  not  exceed  the  sum  of  six  per 
cent  and  that  the  maturity  and  terms  of  ])ayment  shall  be 
the  same  as  the  debt  to  be  given  hereunder  as  part  of  the 
purchase  money  and  provided  further  that  the  notes  to 
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be  sold  or  liypotliecated  sliall  liear  interest  at  the  rate  of 
six  per  cent  and  be  payable  in  not  less  than  three  years 
after  date. 

It  is  furthermore  understood  and  agreed  that  all  con¬ 
tracts  for  the  installation  of  any  mechanical  ecpiipment,  re¬ 
pairs,  furnishings  or  e(ini])ment  of  any  kind,  which  may 
have  lieen  entered  into  ])rior  to  the  date  of  this  contract 
of  sale  shall  he  fulfilled  by  the  sellers  at  their  own  ex])ense 
and  that  the  property  shall  he  delivered  free  and  clear  of 
all  liens  exce])t  those  mentioned  herein.  The  ])ro])erty  sold 
includes  all  furniture  and  ecpiipmeiit  contained  within  the 
])remises,  except  that  which  is  tlie  y)ro])erty  of  the  tenants. 

The  purchasers  are  required  to  make  full  settlement  in 

accordance  with  the  terms  hereof  within  ninetv  davs  from 

•  • 

the  date  of  acceptance. 

The  title  to  he  good  of  record  and  in  fact.  In  case  legal 
or  other  action  is  necessary  to  perfect  title,  such 
258  action  must  he  ])rom])lly  taken  by  the  sellers  at  their 
own  expense;  the  time  herein  specified  for  full  settle¬ 
ment  will  hereby  he  extended  for  a  ])eriod  that  is  rea¬ 
sonably  necessary  to  perfect  title. 

Examination  of  title  and  conveyancing  at  the  cost  of 
purchasers.  In  case  of  inability  to  perfect  title,  the  sellers 
hereby  agree  to  pay  title  company  charges  for  examination 
of  title. 

Kents,  insurance,  taxes,  water  rents  and  interest  on  the 
deeds  of  trust  to  he  adjusted  to  date  of  transfer.  An  in¬ 
ventory  of  all  supplies  and  food  stuffs,  coal  and  other 
articles  used  in  the  operation  of  said  properties  sliall  he 
taken  as  of  the  date  of  transfer  and  paid  for  by  the  pur¬ 
chasers.  All  fixed  operating  expenses  shall  be  calculated 
to  date  of  transfer. 

This  contract  shall  lie  binding  upon  the  purchasers  only 
for  a  jieriod  of  15  days  from  the  date  hereof  unless  accepted 

within  that  time  hv  the  sellers  or  their  dulv  authorized 

•  » 

representative. 

The  sellers  agree  to  ])ay  the  sum  of  Thirty-Six  Thousand 
Dollars  ($3(),0()())  jointly  to  Z.  M.  Knott  and  the  Wardman 
Const  ruction  (k)m])any  as  compensation  for  services  ren¬ 
dered  in  negotiating  this  sale. 

IIAKKY  WAKDMAX. 
THOMAS  P.  BOXES. 
JAMES  D.  HOBBS. 
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259  1  delivered  the  contract  to  Mr.  Dante  and  tlien 
waited;  he  had  it  in  his  hands  to  snl)mit,  and  I 

con  Id  not  do  anything  else.  About  the  time  the  conti*acl 
was  signed,  some  time  in  May,  1924,  Mr.  Dante  told  m(‘, 
“Von  Iiave  made  a  deal”;  1  sidd  I  was  gratified  at  that. 

In  the  meanwhile  there  had  been  some  trouble  about 
commissions.  On  April  26,  1924,  1  learned  that  Mr.  Walter 
S.  Hutchins  would  not  agree  to  pay  the  lull  commission  ol 
.$26,000  on  the  sale,  but  only  a  commission  ol  $25,000,  and 
Mr.  Charles  G.  Warden,  ol  the  firm  ol  Tyler  and  Huther- 
lord,  had  written  a  letter  to  Mr.  Mhirdman  on  tlu‘  subj(‘cl. 
I  called  Mr.  AVarden  on  the  telephone  and  asked  wliy  he  had 
written  that  letter,  and  he  said,  “Because  we  can’t  go 
through  with  it.”  ^londay  morning,  Apill  28,  I  went  to 
the  Wardman  office  to  try  to  intercept  the  letter;  I  saw  Mr. 
Hobbs;  he  had  received  the  letter  and  showed  it  to  me  and 
said,  “That  is  not  satisfactory.”  I  did  not  see  Mr.  Ward- 
man  about  that  letter,  he  had  not  come  in.  I  ollered  Hobbs 
hall  the  commission  il  he  would  put  it  through;  he  said  that 
was  not  satisfactory.  I  then  went  back  to  our  office  and  saw 
Mr.  Warden,  and  then  went  to  Mr.  Dante’s  office  and  told 
him  about  it,  and  he  reached  lor  his  hat  and  said,  “Let  us 
go  up  and  see  Myer  Cohen.”  1  followed  him  on  up  there, 
and  when  we  went  into  Mr.  Cohen’s  office  I  think  Mr.  Lee 
Hutchins  was  there  at  the  time,  and  Mr.  Dante  o])ened  uj) 

to  ^Ir.  C’ohen  about  this  letter.  I  don’t  remember  exact Iv 

• 

what  was  said,  but  he  told  him  that,  and  Mr.  Cohen  seized 
the  telephone  and  called  up  Hobbs  and  asked  him  not  to  ])ay 
any  attention  to  that  letter.  Mr.  Hutchins  said,  “It  is  a 
good  big  commission  lor  a  sale  like  that,”  something  to 
that  effect,  tliat  it  was  too  bad  to  be  inteiTered  with. 

260  I  said  verv  little,  T  did  not  sav  anvthing,  I  don’t 
tliink,  except  to  confirm  Dante’s  suggestions  to  Mi*. 

Cohen  about  the  letter  being  written. 

I  did  not  on  that  occasion  employ  Mr.  C’ohen  to  re])resent 
me,  nothing  at  all  was  said  by  me  to  Mr.  Cohen;  T  had  no 
idea  ol  employing  Mr.  (^ohen,  lor  any  reason  in  the  woiffil 
except  that  we  went  up  to  see  what  he  would  say,  he  b(‘ing 
one  ol  the  men  to  determine  whether  it  was  a  beneficial  deal 
or  not;  that  is  all  I  had  to  do  with  it.  As  to  em])loying  Mi*. 
Cohen,  T  absolutelv  did  not. 

T  met  Mr.  Cohen  the  next  day  or  tlie  day  alter,  as  I  was 
going  into  AVardman’s  office  on  some  other  matters,  and 
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Cohen  was  coming  out;  he  said  as  we  i)assed,  “1  am  attend¬ 
ing  to  that  matter  now.”  Later  1  met  him  on  the  street  in 
trout  ot  the  Southern  Building,  but  we  only  spoke  as  we 
passed,  had  no  conversation  at  all.  i  did  not  see  him  again 
until  Air.  Dante  told  me,  August  lb,  1024,  the  day  alter  the 
sale  was  closed,  to  go  down  to  Air.  Cohen’s  office  and  get 
niv  cM'inmission  check. 

August  lb,  1024,  1  went  down  to  Air.  Cohen’s  office,  and 
said,  “Well,  Air.  Dante  told  me  to  come  down  and  get  my 
check.”  lie  said,  “Yes,  1  have  your  check  here.  1  have  not 
signed  it,  however,”  and  said,  ‘‘But  how  about  my  fee?” 
i  said,  ‘‘Your  fee  for  what?”  “Why,”  he  said,  “it  was 
off.”  1  said,  “They  had  the  contracts  there  between  you 
three  to  elaborate  on  and  get  it  through.  1  wouldn’t  think 
ot  your  getting  a  fee  in  any  way  or  shape.  1  didn’t  think 
Oil  \Vi‘r(‘  iMililled  to  it.”  lie  said,  “You  remember  vou  hav’e 
got  some  other  things  up  witli  the  Wardman  people,  of  this 
estate.”  1  don’t  believe  he  said  about  Wardman,  but  some 
things  up  for  this  estate,  and  he  intimated  tliat  it 
2bl  might  be  a  hardship  to  get  them  through.  Tnci- 
deiitally,  after  taking  exception  to  it,  1  said,  “What 
fee  do  you  claim?”  He  said,  “Fifteen  per  cent.”  I  said, 
“I  will  not  settle  on  that  basis.  Somebody  else  is  inter- 
(‘sted  in  tliis  besides  myself.  T  can’t  settle  with  you  on  tliat 
basis.” 


That  same  day,  Saturday  August  lb,  I  went  to  see  Air. 
Dante,  at  his  office,  and  told  him,  “Afyer  Cohen  is  holding 
up  my  check  for  a  fee.”  He  said,  “A^ou  don’t  think  T  had 
anything  to  do  with  it,  do  you?”  Those  are  the  first  words 
he  said  and  about  all  he  said.  T  went  back  to  my  office  and 
told  All*.  Warden,  and  then  went  to  Air.  Holibs’  office  to  tell 
liim  about  it.  At  home  that  night,  Afr.  Dante  said,  speaking 
ot  the  fee,  “A^ou  don’t  think  T  had  anything  to  do  with  it”; 
and  T  said  to  him,  “T  didn’t  agree  to  employ  him  and  T  had 
no  understanding  with  him  whatever.”  Mr.  Dante  said, 
“Tt  is  not  a  legal  obligation,  it  is  a  moral  obligation,  and  I 
am  a  great  stickler  on  moral  obligations.” 

The  next  day,  Sunday,  in  tlie  afternoon,  T  was  sitting  on 
the  ])orc]i  in  front  and  Dante  came  and  sat  down  and  com¬ 
menced  talking  to  me  again ;  he  said  to  me,  “Mr.  Colien  has 
asked  numbers  of  people  as  to  his  being  entitled  to  the  fee, 
and  they  have  all  told  him  he  was.”  T  said,  “Well,  under 
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Ills  explanation  lie  might  be  told  that ;  but  1  don’t  know  any¬ 
thing  about  what  he  told  them,  and  therefore  1  will  let  it 
drift;  he  can  keep  the  check  if  he  wants  to;  1  will  not  bother 
with  him  any  more  about  it.” 

The  following  Tuesday,  i  think  at  breakfast  time,  1  told 
Mr.  Dante  that  a  member  of  the  lirm  of  Tyler  and  Kuther- 
ford  had  told  me  they  had  heard  from  Mr.  Warden  and  that 
they  would  not  enter  into  any  agreement  to  pay  Mr. 
2(i2  Cohen  any  coniinission  or  any  fee  out  of  it.  About 
eleven  o’clock  that  morning  Mr.  Dante  teleplioned  me 
from  Cohen’s  office,  and  1  went  down  there;  Mr.  Cohen  and 
Mr.  Dante  were  sitting  opposite  each  other.  Mr.  Dante 
turned  to  Mr.  Cohen  and  said,  “Myer,  close  the  doors.” 
!Mr.  Cohen  got  up  and  closed  the  hall  doors  and  the  door 
leading  into  his  office.  1  was  sitting  down.  When  he  came 
back  Mr.  Dante  said,  “Myer,  let  me  talk.”  So  he  cut  loose 
and  talked  ten  or  fifteen  minutes;  he  went  over  the  same 
thing,  what  my  obligations  were  to  Mr.  Cohen,  that  he  had 
done  so  and  so.  I  told  him  1  didn’t  know  what  he  did  or 


anything  about  it,  1  didn’t  employ  him  and  had  no  intention 
to  employ  him.  Mr.  Dante  talked  so  fast  that  1  didn’t  take 
in  anything,  and  he  had  me  so  bewildered  that  I  didn’t 
know  what  1  was  doing.  Three  or  four  davs  in  his  own 
house  and  in  mv  home  he  went  on  to  that  effect,  and  had  me 
so  that  1  was  not  capable  of  doing  anything.  Toward  urg¬ 
ing  me  to  settle  with  Cohen,  Dante  said  it  was  a  moral  obli¬ 
gation;  he  asked  me  how  I  would  like  to  meet  Mr.  Cohen 
on  the  street  and  he  would  not  speak  to  me;  T  said,  “I  am 
not  ])aying  anybody  to  speak  to  me,  and  1  don’t  think  he  is 
either.” 


At  his  house  T  said  to  Mr.  Dante,  “What  right  have  1  to 
pay  a  fee  and  the  Wardman  Construction  Company  g(‘ts 
lialf  the  commission  and  he  not  pay  a  fee?”  Dant(‘  said, 
“Of  course  he  is  going  to  pay  a  fee  too.” 

On  Tuesday  morning,  August  19,  Mr.  Cohen  and  Mi*. 
Dante  must  have  talked  to  me  ten  or  fifteen  minutes;  the 
final  conclusion  of  the  talk  was  that  T  said,  “Oh,  take  it 
out  of  me;  this  thing  is  troubling  me  and  interfering  with 
tlie  efforts  I  am  making;  take  my  part  out  of  it  and  give 
me  the  check.”  T  had  never  seen  the  check  up  to  that 
263  time.  When  T  went  there  on  Saturdav  the  16th  the 
check  was  not  tendered  to  me;  lie  said,  “I  have  the 
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check,  I  have  not  signed  it,  liowever”;  he  did  not  show  it  to 
me. 

Mr.  Cohen  up  to  that  time  had  never  rendered  me  a  bill 
or  sent  me  any  word  that  1  owed  him  anything,  1  had  no 
intimation  of  it.  But  after  thinking  it  over  when  Mr.  Dante 
was  walking  with  me  from  Fourteenth  Street  up  to  Park 
Koad  he  was  going  on  to  a  great  extent  about  .Mr.  Wardrnan 
and  Mr.  Cohen  being  such  intimate  friends;  .Mr.  J)ante  told 
me  it  was  not  a  legal  obligation  to  pay  Cohen,  it  was  a  moral 
obligation ;  1  remember  that  distinctly. 

After  1  told  Mr.  Cohen,  ‘‘(live  me  the  check,”  1  went  up 
to  the  office  of  Tyler  and  Rutherford  to  make  out  the  check 
so  that  I  ('ould  enter  it  on  the  stub;  1  destroyed  the  stub 
when  we  moved;  I  made  out  the  check  dated  the  next  day, 
because  I  did  not  have  that  much  money  in  the  bank.  I 
came  back  to  ]\lr.  Cohen’s  office,  nobody  was  there  but  Mr. 
(’ohen ;  .Mr.  Dante  had  left  after  I  had  agreed  to  have  (k)hen 
take  the  fee  out  of  mine,  and  when  he  left  he  said,  “  1  don’t 
see  anybody  giving  me  anything;  1  don’t  get  anything  out 
of  this,  do  1,  Myerf”  When  I  tendered  the  check  to  Mr. 
(V)hen  he  refused  to  take  it,  saying,  “I  will  not  take  a  check 
dated  ahead.”  I  then  said,  ‘‘I  will  write  another  che(*k”; 
so  soi]iebody  in  his  office  bronght  a  blank  che(‘k  and  I  wrote 
the  check,  dated  August  19,  1924;  said  check,  being  duly 
identilied  by  witness,  was  offered  and  received  in  evidence 
as  Plaintiff’s  Exhibit  No.  3;  this  check  is  drawn  on  the  Na¬ 
tional  Savings  and  Trust  Company,  to  the  order  of  Myer 
Cohen,  for  $l,3r)().0(),  is  signed  Zach  M.  Knott,  en- 
2()4  dorsed  ‘‘.Myer  (’ohen,”  and  was  paiil  .\ngust  20, 
1924. 

Aftei*  I  gave  (V)hen  mv  check  somebody  brought  in 
the  $18, ()()()  comniision  check  and  laid  it  there.  I  got  that 
after  I  give  Mr.  (V)hen  my  check;  I  had  not  seen  the 
commission  check  before.  Said  commission  check  having 
been  duly  identified  by  witness  was  offered  and  received  in 
evidence  as  Plaintiffs’  Exhibit  No.  2;  it  is  dated  August 
15,  1924,  drawn  on  Federal  American  Bank,  AVashington, 
D.  (\,  to  the  order  of  Zach  :\r.  Knott  for  $18,000.00,  signed 
by  Thomas  IMorton  Gittings,  Charles  H.  ^Merillat,  Myer 

Cohen,  Trustees,  endorsed  Iw  Zach  AF.  Knott  and  bv  Tvler 

*  •  • 

14— 4709a 
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and  Rutherford,  Inc.,  and  by  them  deposited  in  Riggs  Xa- 
tional  Bank,  and  stamped  paid  August  20,  1024. 

I  endorsed  that  check  and  turned  it  over  to  Tyler  and 
Rutherford. 

1  had  several  talks  with  Mr.  Dante  that  day;  1  did  not  tell 
him  1  was  entirely  satisfied  and  had  no  complaint ;  1  did  not 
tell  Mr.  Cohen  that  day  that  1  was  entirely  satisfied.  It  was 
some  time  afterward  that  I  first  told  anvbodv  connected 
with  the  trust  estate  about  that  transaction;  I  was  trying  to 
get  away  from  Mr.  Dante’s  house,  where  1  lived.  1  told  Mr. 
Merillat  about  it  some  time  in  August  1025,  or  it  may  have 
been  July,  1  don’t  know.  I  did  not  know  Mr.  Merillat,  1  ob¬ 
tained  a  letter  of  introduction  to  him  from  a  friend,  and 
then  for  the  first  time  told  him  about  it. 

On  Cross  examination  the  witness  Knott  test i lied  in  sub¬ 
stance  as  follows: 

When  1  received  the  contract  on  March  20,  1024,  for  the 
sale  of  the  Highlands- Westmoreland,  I  knew  of  the  chi  use 
})roviding  for  a  commission  of  $JG,00().  to  be  ])aid  to 
2()5  me  and  the  Wardman  (Construction  (\)mpany  for 
services  in  negotiating  the  sale;  I  took  the  contract 
to  mv  oflice  and  read  it  over  and  then  turned  it  over  to  Mr. 
Dante;  he  was  trustee  of  the  Hutchins  estate  and  the  man 
that  every  one  else  was  dealing  with  and  1  knew  lie  was 
handling  matters  of  that  kind  for  the  estate;  after  that  1 
do  not  think  1  made  any  iiKpiiries,  but  at  the  house  Dante 
was  kee])ing  me  informed;  the  matter  came  up  eveiy  once 
in  a  while,  I  cannot  say  1  iiKpiired  every  day,  I  think  1  left 
it  drift  along  and  got  information  when  he  came  home.  1 
was  very  much  interested  in  the  contract  going  tlii’ongh, 
it  was  a  very  large  commission,  1  do  not  think  I  had  eai-ned 
a  commission  that  large  in  a  real  estate  deal  in  recent  yeai’s. 
I  was  living  in  the  same  house  with  ]\Ir.  Dante  and  1  may 
have  asked  him  whenever  I  saw  him  how  it  was  getting 
along.  I  do  not  remember  his  telling  me  that  if  any  (]ues- 
tions  came  up  between  Tyler  and  Rutherford  and  Wardman 
about  a  commission  that  Mr.  Lee  Hutchins  and  Mrs. 
Hutchins  were  Avilling  to  accept  the  offer  but  that  Mr.  Wal¬ 
ter  Hutchins  had  not  yet  a])proved  it ;  he  did  not  tell  me  that 
any  of  the  parties  had  approved  it  in  the  early  part  of 
April;  he  told  me  that  it  was  before  the  parties  interested, 
but  whatever  occurred  after  that  I  don’t  remember  at  all; 
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I  don’t  remember  liis  saying  to  me  what  the  parties  said 
about  it,  whether  it  was  acceptable  or  not ;  I  was  at  home 
and  I  suppose  we  talked  over  it,  I  don’t  remember  what  was 
said;  I  was  also  down  town  at  my  business  every  day  dur¬ 
ing  the  month  of  April.  The  fact  that  I  did  not  know  defi¬ 
nitely  in  the  month  of  April  whether  it  would  go  through  or 
not  perhaps  made  me  all  the  more  anxious  to  kee])  in  touch 
with  it  and  ascertain  whether  it  would  go  through ;  1  think 
T  must  have  made  inquiries  about  how  it  was  getting 
along. 

1  remember  the  clause  in  the  contract  limiting  the 
2()()  off(‘r  to  fifteen  days. 

Saturday,  April  20,  1924,  ^Ir.  Williams,  an  officer 
of  Tyler  and  Kutherford,  told  me  that  AFr.  Walter  Hutch¬ 
ins  would  only  agree  to  accept  that  offer  if  the  commission 
was  reduced  to  $25,000.  and  that  ^Ir.  AVarden,  President  of 
Tyler  and  Rutherford,  had  written  a  letter  to  Mr.  Ward- 
man  on  the  subject.  Air.  AVarden  had  left  his  office  and  I 
called  him  on  the  telephone  and  asked  if  he  had  written  the 
letter,  and  he  told  me  the  deal  could  not  go  through  on  any 
such  pro])Osition  as  that. 

Between  Saturdav  afternoon  and  Alondav  I  told  AFr. 

•  «' 

Dante  what  Air.  AVarden  said  and  that  he  had  written  a 
letter  to  AFr.  AVardman,  and  early  AFonday  morning  I  went 
to  the  AA^ardman  office,  possibly  to  intercept  and  explain, 
or  to  withdraw,  the  letter  of  Air.  AVarden;  Air.  Ilobbs 
showed  me  the  letter  and  said,  ‘‘That  is  not  satisfactory” 
I  attempted  to  place  the  transaction  back  where  it  was; 
he  did  not  say  anything  and  1  went  right  out,  and  went 
down  to  Air.  Dante’s  office,  and  told  him  the  letter  had 
already  been  read  in  AVardman ’s  office;  1  do  not  think  1 
made  a  remark  about  being  disturbed  about  the  loss  of  mv 
commission;  it  was  not  a  minute  before  Dante  ])icked  up 
his  hat  and  said,  “Let  us  go  up  to  AFr.  Colien’s  office.” 
This  occurred  without  anything  more  being  said  than  as  I 
have  testified.  I  went  with  AFr.  Dante  from  his  office  on 
Thirteenth  Street  between  G  and  IF,  to  Air.  Cohen’s  office 
in  the  AVoodward  Building,  at  Fifteenth  and  II  Streets; 

t  a slv  lx  m  w  lie  was  going  to  AFr.  Cohen’s  office, 
the  only  thing  he  said  was,  “1  don’t  want  to  see  it  drop 
through;”  I  did  not  think  I  had  any  occasion  to  ask  him 
why  he  was  going  to  Cohen’s  office;  I  did  not  ask  him;  I 
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knew;  T  knew  from  parties  and  r<‘p()rts  about  the  estate 
that  ^Ir.  Colien  was  interested  for  one  of  the  hen- 
2G7  efieiaries,  tliat  he  was  attorney  for  one  of  the  par¬ 
ties. 

1  knew  Mr.  Ijee  Ilutcliins  wlio  was  in  Mr.  Cohen’s  office 
when  we  I'ot  there;  I  was  not  introduced  to  anvl)odv  in  the 

office  that  dav.  I  had  known  Mr.  (’ohen  hv  si<>*lit  and  to 

•  •  »■” 

speak  to  on  the  street,  for  several  years.  .Mr.  Dante  did 
practically  all  the  talking-;  1  contirmed  to  Mr.  Cohen  what 
Mr.  Dante  said;  Mr.  Dante  spoke  of  this  letter  being  writ¬ 
ten  and  that  he  was  afraid  it  had  disturbed  the  deal;  he 
did  not  tell  Mr.  Cohen  what  was  in  the  letter,  but  told  him 
it  was  fi'om  Warden  to  Wai*dnian.  Xothing  else  at  all  was 
said.  Mr.  Cohen  pi(*ked  up  the  telephone  and  calh‘d  n[)  Mr. 
Hobbs.  The  fact  is  that  .Mr.  Dante  came  into  Mr.  Cohen’s 
office  and  told  him  that  Mr.  Warden  of  Tyler  and  Kuther- 
ford  had  written  a  letter  to  Wardman  which  he  was  afraid 
would  disturb  the  d(‘al,  he  did  not  tell  him  what  was  in  the 
letter,  and  with  that  .Mr.  (^ohen  j)icked  ii])  the  telephone 
and  called  up  Mr.  Hobbs;  .Mr.  (’ohen  did  not  ask  Mr.  Dante 
what  was  in  the  letter;  he  told  Mr.  Hohhs  to  pay  no  atten¬ 
tion  to  that  letter;  he  did  not  say  anything  to  .Mr.  Hobbs 
as  to  wbat  antliority  he  had  to  ask  the  Wardman  Construc¬ 
tion  Company  to  pay  no  attention  to  a  letter  whi(‘h  the 
president  of  Tyler  and  Rutherford  had  written  to  that 
company;  every  word  that  was  said  was,  “Pay  no  attention 
to  that  letter;”  that  was  all  that  was  said  over  the  i)hone. 
Having  hung  up  the  phone  1  don’t  remember  that  Mr.  Co¬ 
hen  said  anything  more;  1  left.  1  did  not  go  hack  to  ^Ir. 
Cohen’s  office,  between  A])i-il  28,  1924,  and  .\ngust  lb,  1924; 
between  those  dates  I  saw  C’ohen  twice,  the  first  time  at 
Wardman ’s  office  as  I  was  passing  out  and  Cohen  was  go¬ 
ing  in,  probably  two  or  three  or  four  days  after  April  28; 

he  said,  “I  am  attending  to  that  matter  now;”  1  said 
268  nothing  to  him,  did  not  ask  him  whether  the  deal  was 
going  to  be  reinstated;  1  did  not  inquire  later,  be¬ 
fore  August,  from  ^Ir.  C’ohen  what  was  the  result  of  his  at¬ 
tending  to  it.  The  ne.xt  time  I  saw  him  was  in  front  of  the 
Southern  Jbiilding;  we  spoke  as  we  passed  by,  that  was 
all;  that  was  before  the  Wardman  contract  was  accepted. 
It  is  a  fact  that  aft(‘r  visiting  (V)hen’s  office  and  having 
met  him  at  Wardman ’s  office  when  he  told  me  was  attend- 
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iiig’  to  this  matter,  in  whieli  1  had  at  stake  the  largest  com¬ 
mission  1  had  had  a  chance  to  earn  in  years,  I  met  him  cas¬ 
ually  on  the  street  hy  the  Southern  Building  a  few  days 
afterward  and  passed  with  the  salutation  of  the  day  and 
said  nothing. 

1  had  no  talk  on  this  matter  with  ^Ir.  Wardnian,  nor  INfr. 
Hobbs,  after  April  28  and  before  the  deal  was  closed ;  I  was 


in  and  out  of  Wardnian ’s  ollice  several  times  and  think  I 


can  say  positively  I  did  not  discuss  this  matter  with  Mr. 
Bones. 


1  do  not  know  why  it  was  that  having  gone  to  Mr.  Dante 
and  from  ^Ir.  Dante  to  Mr.  Cohen  on  April  28,  in  this  mat¬ 
ter  of  this  importance  to  me,  I  never  spoke  to  any  one  of 
the  persons  who  were  making  the  otfer,  after  April  28;  I 
may  have  discussed  it  or  spoken  of  it  as  a  pros])ective  deal. 
1  had  ])laced  my  interest  in  the  matter  in  Mr.  llobb’s 
hands;  1  could  not  do  anything  with  Mr.  M'ardman;  I  did 
not  talk  with  Mr.  Wai'dnian  after  this  at  all.  It  is  not  a 


fact  that  three  or  four  davs  after  I  first  saw  Mr.  Cohen  he 

4 

told  me  had  the  matter  in  hand  but  that  Mr.  Wardman  was 


not  going  to  deal  with  me  or  my  office  any  longer  and  to 
plea  se  stay  away  from  him  and  he  would  be  able  to  handle 
it  better;  never  such  a  thing  occurred.  The  first  time  I  got 
any  information  about  the  ])rogress  of  the  matter  after 
April  28  was  some  time  in  the  latter  part  of  May 
2()1)  when  Mr.  Dante  told  me,  “You  have  made  a  deal.” 

On  the  evening  of  the  loth  or  morning  of  the  16th 
of  August,  ^Ir.  Dante  told  me  to  go  down  to  Cohen’s  of¬ 
fice  and  get  my  check ;  T  knew  what  check  it  was,  I  knew 
through  Mr.  Dante  that  the  deal  had  been  closed.  1  went 


to  Mr.  Cohen’s  office;  nobody  was  with  me  when  I  went 
there;  I  did  not  see  anybody  in  the  office  but  him.  When 
he  told  me  he  had  a  check  for  my  commission  but  had  not 


signed  it  yet,  he  said, 
for  what?”  He  said. 


“What  about  my  fee?”  1  said,  “Fee 
“Oh,  that  deal  was  off.”  I  don’t  re¬ 


member  what  I  said  exactly,  but  I  said,  “The  papers  are 
before  the  committee  to  decide  and  determine  the  best  in¬ 


terest  of  the  estate.  I  had  no  idea  that  you  would  come  into 
it.”  I  had  no  idea  that  he  was  going  to  get  any  fee.  After 
he  talked,  just  for  curiosity  I  said,  “AVhat  fee  do  you  ex¬ 
pect?”  He  answered,  that  he  thought  a  fee  of  fifteen  per 
cent,  of  what  1  was  getting  would  be  about  right ;  I  did  not 
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tell  him  that  was  too  large,  1  said,  “I  will  not  accept  any 
settlement  of  that  kind,  there  are  others  interested  in  this 
too.’^  I  told  him  Tyler  and  Kiitherford  were  the  others. 
I  did  not  tell  him  I  would  consult  with  Mr.  Warden  of  Tvler 
and  lintherford  about  it,  I  got  excited  and  got  up  and  went 
out.  Nothing  else  went  on  that  morning  exce])t  as  I  have 
now  stated. 


There  are  two  Wardens,  connected  with  Tyler  and  Kuth- 
erford;  ^Ir.  Charles  G.  Warden  is  President  and  Mr.  K. 
Bruce  AVarden  Secretary;  ^Fr.  Williams  is  vice-president 
of  the  company. 

After  seeing  ^Ir.  Cohen  on  August  1(),  I  spoke  to  Mr. 
Williams  about  Cohen’s  demanding  a  fee,  and  the  same 
day  went  to  ^Fr.  Dante’s  ofiice  and  said  to  him,  ‘‘What  do 
you  think?  ]\Fyer  Cohen  is  demanding  a  fee  out  of  this 
tiling.”  IFe  immediately  looked  at  me  and  said, 
270  “You  don’t  think  I  had  anything  to  do  with  it,  do 
you?”  That  is  all  that  was  said;  he  went  on  down 
the  street.  1  was  not  there  five  minutes,  four  minutes 
maybe,  or  three*  and  a  half,  something  like  that.  That  is  all 
that  occurred. 


That  very  night  when  1  went  home  Mr.  Dante  told  me  I 
should  not  think  he  had  anything  to  do  with  it;  he  started 
in  telling  me  it  was  a  moral  obligation  and  that  ^Fr.  Cohen 
had  asked  several  of  his  friends  about  the  matter  and  his 


friends  told  him  that  he  was  entitled  to  a  fee.  1  said,  “Yes, 
his  explanation  to  them  might  give  them  the  idea  that  he 
was  entitled  to  a  fee”,  but  that  he  was  not  entitled  to  a  fee 
because  I  did  not  employ  him;  I  was  a  little  disturbed  and 
don’t  think  F  said  very  much  more  to  him  that  night,  Satur¬ 
day  night,  August  16. 

The  matter  was  discussed  Sunday,  Air.  Dante  commenced 
it,  on  his  front  porch;  he  said  the  same  old  thing,  that  I 
was  indebted  to  Mr.  Cohen  as  a  moral  obligation,  and  that 
(’ohen  had  consulted  a  number  of  his  friends  and  they  all 
concurred  in  saying  that  in  the  circumstances  he  was  en¬ 
titled  to  his  fee.  All  1  said  on  Sunday  was,  ‘Well,  1  don’t 
think  he  is,  whatever  he  might  have  said  to  his  friends  was 


his  side  of  the  case  and  he  is  not  entitled  to  it.”  1  can’t 


sav  that  was  all  that  was  said,  but  the  rest  tliat  was  said  was 
very  unimportant  and  I  don’t  recall  it.  From  what  Dante 
said  1  concluded  in  my  own  mind  that  Dante  had  every- 
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thing  to  do  with  it,  and  from  that  time  on  I  was  very  much 
disgruntled  or  sore  over  the  matter.  I  remained  in  Dante’s 
house,  living  there  from  that  time  until  eleven  months  later, 
in  July,  1925;  it  was  in  my  mind  all  the  time  that  I 

271  had  no  good  feeling  for  Mr.  Dante  at  all,  because 
1  knew  what  he  had  done;  1  rented  a  room  in  his 

house  and  paid  for  it  in  advance  and  lived  there  until  I 
could  find  some  other  ])laco;  lived  there  eleven  months. 

When  1  went  to  Cohen’s  office  August  19,  1924,  Dante 
was  there;  he  had  called  me  u]);  he  talked  to  me  very 
rapidly;  he  said  to  Cohen,  ‘Close  the  doors  and  let  me  talk.” 
1  had  been  going  over  the  thing  for  three  or  four  days 
with  Dante,  and  I  got  bewildered;  really,  my  temper  was 
up  and  1  did  not  know  just  exactly  what  1  was  doing  under 
the  circumstances;  not  knowing  exactly  what  1  was  doing- 
after  being  in  Cohen’s  office  for  a  while,  1  went  back  to 
Tyler  and  Rutherford’s  office  and  sat  down  at  my  desk  and 
drew  a  check  to  Cohen’s  order  for  $1,350.()()  and  dated  it 
the  next  day,  to  give  a  chance  to  get  my  settlement  with 
the  office  so  I  could  dejiosit  my  money;  I  knew  I  did  not 
have  that  much  money  in  bank.  In  that  state  of  bewilder¬ 
ment,  when  1  did  not  know  what  I  was  doing  I  knew  that 
1  did  not  have  enough  money  in  the  bank  to  meet  that  check 
until  after  1  got  my  share  of  the  Wardman  deal  commis¬ 
sion,  and  so  dated  the  check  ahead  to  take  care  of  that 
situation,  and  made  out  a  stub  for  the  check. 

“Q.  Where  is  that  stub!  A.  That  was  away  back  when 
we  moved.  1  tore  it  up. 

Q.  When  who  moved?  A.  AVhen  we  moved  our  office  from 
where  we  were  then. 

You  tore  up  your  stubs?  A.  1  don’t  have  the  stubs 
back  of  the  check  book  1  have  got  now.” 

When  I  went  back  to  Cohen’s  office,  Mr.  Dante  was  not 
there;  he  had  left  while  1  was  there  with  Mr.  Cohen  on  the 
first  trip.  As  to  how  1  happened  to  make  the  check 

272  for  $1,350.00, 1  was  annoyed  and  neglecting  my  other 
efforts,  and  capitulated  and  told  him  to  take  it  out  of 

my  part  and  to  give  my  the  check,  and  afterward  went  to 
my  office  and  made  a  check  for  $1,350.00,  though  Cohen  had 
said  the  fee  was  $2,700.00,  because  that  is  all  1  was  inter¬ 
ested  in.  1  did  not  say  anything  to  Mr.  Cohen  as  to  how 
much  my  check  was  to  be,  Mr.  Cohen  knew,  I  know  Mr. 


216 


MYER  COHEN,  TR.,  VS.  W.  S.  HUTCHINS  ET  AL. 


(\)lic‘ii  knew  I  liad  no  right  to  mako  a  settlement  with  him. 
I  did  not  state  to  Mr.  Cohen  that  I  had  to  divide  mv  com- 
mission  with  Tyler  and  Kutherford  and  that  perhaps  they 
would  not,  it*  J  paid  the  entire  fee,  bear  any  portion  of  it ; 
I  did  not  ask  liim  to  permit  me  to  give  him  a  check  for  one- 
half  the  amount,  nothing  of  that  kind  occurred,  emidiati- 
cally  no.  AVhen  I  got  back  to  Cohen’s  office  he  told  me 
he  would  not  take  a  check  dated  ahead;  I  can’t  exi)lain 
whether  I  was  still  bewildered,  1  knew  what  1  was  doing, 
lie  told  me  he  would  not  take  a  check  dated  ahead,  and  he 
got  somebody  in  the  office  to  get  a  National  Savings  &  Trust 
Comi)any  check  and  placed  it  on  the  table;  1  told  him  1  kept 
my  account  in  that  bank.  That  check,  for  $l,dr)().()()  to  order 
of  Myer  Cohen  (Plaiiititfs’  Exhibit  No.  d)  was  written  at 
a  time  when  1  knew  what  1  was  doing;  1  was  not  in  great 
mental  bewilderment  when  1  wrote  that  check. 

After  1  gave  Cohen  the  $1,350.00  check  he  handed  me,  on 
the  same  day,  the  check  for  $18,000.00  (Plaintiffs’  Exhibit 
No.  2),  and  1  took  it  to  Tvler  and  Uutherford  and  endorsed 
it  and  turned  it  over  to  them,  and  received  their  check  for 
$8,250.00,  which  was  my  share  of  the  commission  less  some 
money  1  had  drawn  on  some  other  account.  Later  I  re¬ 
ceived  from  Tyler  and  Rutherford  a  refund  of  $350.00  on 
the  $1,350.00  check  1  had  given  to  Cohen;  1  learncnl 
273  that  a  settlement  was  made  between  ]\lr.  Dante  and 
Mr.  Bruce  Warden,  and  the  fee  was  lixed  at  $2,000.00 
and  that  Tyler  and  Rutherford  sent  Mr.  Cohen  a  check  for 
$650.00,  and  they  gave  me  $350.00,  so  that  they  paid 
$1,000.00  of  the  fee. 

On  re-direct  examination  the  witness  Knott  testilied  in 
substance  as  follows : 

Between  April  28  and  August  15,  1024,  1  talked  to  l)ant(‘ 
with  respect  to  the  progress  of  the  deal,  in  general  conversa¬ 
tion. 


’riiei'eupon  plaintiffs  called  as  a  witness  Thomas  Morton 
Gittings,  who  testilied  in  substance  as  follows: 

1  am  the  son  of  John  C.  Gittings,  who  was  for  about 
twelve  vears  counsel  for  Mrs.  Rose  Hutchins ;  he  died  March 
15,  1924.  ^ly  connection  with  the  Hutchins  estate  goes 
])ack  to  about  1913,  and  after  my  father’s  death  I  was  re¬ 
tained  by  ^Irs.  Hutchins  as  her  personal  attorney.  There 
was  a  prolonged  contest  over  the  settlement  of  the  estate 
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of  Stilsoii  Hutchins.  That  estate  owned  the  Highlands  and 
AVestmoreland  apartment  liouses.  In  tlie  early  stages  of 
the  litigation  there  was  an  offer  made  foi*  that  property 
but  1  had  nothing  to  do  with  that.  In  the  spring  of  1922 
I  made  an  effort  to  effect  a  settlement  of  the  litigation,  hut 
failed. 

in  February,  1924,  i\[r.  Dante  explained  to  me  the  condi¬ 
tions  that  existed  in  those  two  l)uildings,  an<l  asked  if  I 
would  recommend  to  ^Irs.  Hutchins  and  mv  father  that  the 
j)roi)erties  be  sold.  I  arranged  for  a  conference  between 
Hr.  Dante,  ^Irs.  Hutchins,  my  father  and  myself;  there 
were  no  otYers  ])ending  for  the  properties  at  that 
274  time.  After  my  father’s  death,  in  ^larch,  Dante 
brought  me  a  paper  containing  an  otTer  from  a  man 
named  Baskin  to  purchase  the  Highlands-AVestinoreland ; 
after  1  read  it  over  he  said  he  did. not  recommend  it,  and 
he  had  placed  on  the  bottom  of  this  olTer  in  his  own  hand¬ 
writing  these  words : 

‘H  do  not  recommend  this  pro})osilion.  W.  J.  Dante, 
Trustee,  March  21,  1924”. 

The  Baskin  offer  is  dated  iNlarch  20,  1924. 

The  pai)er  referred  to  was  identified  by  witness,  and  of¬ 
fered  and  received  in  evidence  as  Plaintiffs’  Exhibit  No.  5, 
and  was  for  the  purchase  of  the  Highlands-Westmoreland 
at  $1,250,000.  subject  to  terms  and  conditions  therein  set 
forth. 

The  witness  Gittings  further  testified: 

This  Baskin  offer  was  never  accepted. 

April  9,  1924,  I  prepared  a  letter  to  ^Ir.  Merillat  and 
Ml*.  Gohen  as  attorneys,  and  gave  it  to  Mr.  Dante  and  asked 
him  to  lake  it  to  Mr.  Gohen  and  try  to  ascertain  from  him 
wliat  Lee  Hiitcliins’  position  was  in  relation  to  a  sale  of 
the  Highlands-Westmoreland  and  the  proposition  of  March 
20  of  Mr.  Baskin  and  a  further  proposition  of  Mr.  AVard- 
man  which  was  submitted  to  me  about  March  30;  I  told  Mr. 
Dante  if  a  sale  was  made  the  conditions  mentioned  in  the 


lett(‘r  would  have  to  be  complied  with  as  far  as  Mrs.  Hut¬ 
chins  was  concerned.  The  draft  of  letter  was  returned  to 
me  by  Air.  Dante  with  suggested  changes  on  it  in  Air. 
Cohen’s  handwriting. 

The  paper  referred  to  was  offered  and  received  in  evi¬ 
dence  as  Plaintiffs’  Exhibit  No.  6,  and  is  as  follows: 


218 


MYEli  COUEX,  TE.,  VS.  \V.  S.  HUTCHINS  ET  AT.. 


Washington,  D.  C.,  April  1),  1J)24. 


Mr.  Charles  H.  ^lerillat,  attorney  for  Walter  8.  Hntehins, 
and  Mr.  Mver  Cohen,  attorney  for  Lee  Hutchins. 

9/  7  » 


Gentlemen  : 


In  reference  to  the  two  ])ending  offers  for  the  ])nrchase 
of  the  Highlands  and  Westmoreland  Apartment  Houses, 
on  behalf  of  Mrs.  Rose  Keeling  Hutchins,  1  am  authorized 
to  say  that  she  is  willing  to  accept  the  Wardman  offer  if 
your  clients  a])prove  the  same  provided  that  it  is  modified 


so  that  it  is  ])lain,  certain  and  clear  that  Messrs.  Wardman, 
Bones  and  Hobbs  will  jointly  and  severally  make  the  ])ur- 
chase  money  notes  and  aiiv  renewals  or  refinancing  thereof ; 
and  provided  further  that  the  court  order  authorizing  the 
sale  will  contain  the  following  provisions: 


1.  “It  is  hereby  further  Adjudged,  Ordered  and  Oei'reed 
that  the  proceeds  from  the  aforementioned  sale  of  Lots 
155,  179,  812  and  9  in  Square  2530,  consisting  of  the  High¬ 
lands  and  Westmoreland  Apartment  Houses,  are  to  be  con¬ 
sidered  as  having  the  same  property  status  as  the  said 
respective  pieces  of  real  estate  had  at  the  time  of  th(‘ 
death  of  the  late  Stilson  Hutchins  in  so  far  as  the  rights  of 
any,  or  all,  of  the  parties  to  this  cause  are  concerned. 

2.  “It  is  hereby  further  Adjudged,  Ordered  and  Decreed 

that  the  said  aforementioned  sale  does  not  in  anv- 

• 

276  wise  change,  alter  or  prejudice  the  rights  of  any, 
or  all,  of  the  parties  to  this  caiise  in  and  to  said 
pieces  of  real  estate  as  existed  at  the  time  of  the  death  of 
the  late  Stilson  Hutchins,  and  particularly  the  dower  right 
of  the  defendant.  Rose  Keeling  Hutcliins,  in  the  event  that 
the  said  Stilson  Hutchins  is  declared  to  have  died  intestate, 
or  in  the  event  that  the  said  Rose  Keeling  Hutchins  elects 
to  exercise  her  dower  rights. 


3.  “It  is  hereby  further  Adjudged,  Ordered  and  Decreed 
that  the  cash  proceeds  from  said  aforementioned  sale,  in¬ 
cluding  the  cash  to  be  received  from  time  to  time  in  con¬ 
nection  therewith,  is  not  to  be  used  by  the  trustee,  William 
J.  Dante,  for  the  curtailment  of  any  mortgages  or  deeds  of 
trust  on  other  pieces  of  real  estate  belonging  to  said  trust 
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estate  or  for  loans  to  the  various  parties  in  interest  but  is 
to  be  invested  by  said  Trustee  as  soon  as  possible  under 
the  direction  of  this  Court,  and  the  income  therefrom,  as 
well  as  the  income  from  the  purchase  money  notes  received, 
and  any  renewals  or  refinancing-  thereof,  is  to  be  treated 
as  part  of  the  general  income  from  the  trust  estate  of  said 
Stilson  Hutchins  involved  in  this  cause.” 

It  is  of  course  understood  that  Hr.  Dante,  in  the  event 
that  all  of  the  parties  agree  to  the  sale,  will  file  the  pro])er 
petition  in  Court  and  that  Hrs.  Hutchins  will  then  file  an 
answer  setting  up  the  fact  that  she  has  no  objection  to  the 
sale,  and  considers  it  advantageous  provided  her  rights 
are  protected  by  the  above  set-forth  reservations  in 
277  the  order. 

Yours  very  truly. 


Attorneif  for  Rose  KeeVnuj  11  ut chins.” 

The  witness  Gittings  further  testified: 

Dante  returned  that  letter  to  me  about  the  14th  or  loth 
of  April,  it  may  have  been  a  little  earlier,  and  he  said  that 
Cohen  had  suggested  that  change  in  the  letter,  in  Cohen’s 
handwriting,  and  he  brought  back  to  me  a  clear  copy  of  it 
and  said  that  Cohen  and  Lee  Hutchins  were  favorablv  in- 
dined  to  accepting,  I  think,  the  Wardman  offer,  but  that 
there  was  no  use  going  any  further  into  the  matter,  as  Hr. 
Walter  Hutchins  was  taking  the  position  that  as  long  as 
the  litigation  continued  he  would  not  agree  to  any  sales 
being  made  of  the  various  properties  owned  by  the  estate. 
1  said,  ‘‘That  is  the  end  of  tliat,”  and  I  put  the  ])ai)ers  in 
my  file  and  heard  nothing  further  from  it. 

April  4,  with  the  permission  of  all  counsel  in  the  Hutchins 
case,  Dante  wrote  a  letter  suggesting  that  the  principals 
and  attorneys  meet  to  discuss  the  terms  of  a  settlement. 
The  letter  thus  referred  to,  having  been  duly  identified,  was 
offered  and  receiv^ed  in  evidence  as  Plaintiffs’  Exhibit  No. 
7,  and  is  as  follows: 
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“Washington,  I).  C.,  April  4,  1024. 

Mrs.  Eose  Keeling  Hiitcliins, 

1603  Massachusetts  Ave.  N.  W., 

Washington,  1).  (\ 

Dear  Mrs.  Hutchins: 


On  the  21st  day  of  this  month,  twelve  years  ago, 
278  Mr.  Stilson  Hutchins  died. 


After  twelve  vears  of  intensive  litigation  the  heirs- 


at-law  are  in  the  same  state  of  uncertainty 
resj)ective  interests  in  the  estate  as  they 


regarding  their 
were  in  tlie  he- 


ginning. 

That  the  litigation  has  been  expensive,  one  need  only  to 
read  the  order  signed  by  the  court  on  April  2nd  sti})nlating 
the  amounts  to  he  paid  attorneys  and  other  expenses  at¬ 
tending  the  trial  of  the  1910  will,  the  payment  of  which  is 
giving  me  considerable  concern,  and  we  are  also  confronted 
with  an  expense  of  about  the  same  amount,  or  even  larger, 
in  the  near  future  when  the  trial  of  the  1908  will  is  finished. 

As  Trustee  of  the  estate  fourteen  vears  and  luniig  thor- 
oughly  conversant  with  all  matters  connected  tluovwilh  and 
in  the  interest  of  harmony  and  good  will,  may  I  suggest 
that  I  be  permitted  to  call  a  conference  of  the  attorn(‘ys 
and  princi])als,  should  any  desire  to  attend,  for  the  ])ur])ose 
of  considering  wavs  and  means  toward  elYeeting  an  arnica- 
hie  settlement  of  all  matters  in  dispute. 

I  should  be  glad  to  have  the  conference  called  for  an 
early  date  in  order  that  some  substantial  results  may  be  ob¬ 
tained  before  the  anniversarv  of  Mr.  Hutchins’  death. 

I  make  this  tender  of  my  oHices  in  perfect  good  faith  with 
the  hope  that  an  acceptance  may  be  had  from  each  party 
without  delav.  I  will  not  be  able  to  hold  a  confei'ence,  of 
course,  upless  1  hear  from  all  the  irailies. 

Sincerely, 


AV.  J.  DAXTK, 

Trusfcc. 


An  identical  letter  goes  by  same  mail  to  Alessrs. 
279  Lee  Hutchins  and  AValter  S.  Hutchins.” 

(V)ntinuing,  the  witness  (Jittings  testified: 

The  result  of  that  letter  was  that  on  the  11th  or  12th  of 
April  a  meeting  was  held  at  Mr.  Cohen’s  office;  there  were 
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present  Mrs.  Ilutcliins,  Mr.  IValter  Ilutcliins,  Mr.  Dante, 
Mr.  Colien  and  myself.  During  tlie  meeting  the  (luestion 
of  making  a  sale  of  the  Ilighlands-Westmoreland  came  up, 
and  Mr.  Dante  explained  liis  reasons  why  the  estate  should 
get  rid  of  those  proi)erties  at  that  time.  Mrs.  Ilutcliins  said 
she  agreed  with  him,  that  she  had  had  me  investigate  the 
matter  and  she  was  satisfied  that  what  he  said  about  the 
firoperties  was  correct,  and  she  thought  they  should  be 
sold  irrespective  of  whether  or  not  the  litigation  was  set¬ 
tled,  and  that  she  was  willing  to  sell  the  pro^ierty  provided 
certain  conditions  were  carried  out.  Mr.  Walter  Hutchins 


said  he  thought  a  commission  of  $3(5, 000  was  too  much;  he 
felt  tliat  a  commission  of  about  $*jr),000  would  be  ample  for 
a  sale  of  that  kind;  he  further  said  he  did  not  think  the 
offer  of  Wardman  was  a  good  one;  he  said  he  would  look 
into  the  matter;  he  had  verv  little  to  sav  about  it.  Mr. 
Dante  and  Mrs.  Hutchins  did  most  of  the  talking.  Mr. 
Cohen  said  his  client  was  favorablv  inclined  toward  ac- 
cepting  the  Wardman  offer.  Lee  Hutchins  was  not  present. 
The  meeting  that  day  broke  u])  with  the  idea  that  if  any¬ 
body  wanted  to  submit  a  definite  proposition  looking  to 
a  settlement  of  the  litigation  they  could  do  so. 

April  18,  1924,  ^Irs.  Hutchins  sent  similar  letters  in  her 
own  handwriting  to  Walter  Hutchins  and  Lee  Hutchins. 
This  letter  having  been  duly  indentified  was  offered  and 


received  in  evidence  as  Plaintiffs’ 


Exliibit  Xo.  8,  and  is 


as  follows: 


280  “K.  K.  H. 

Scott  Circle,  April  18,  1924. 

Dear  Mh.  Hutchins: 

It  seems  almost  impossible  for  you  and  your  brother  and 
myself  to  Lave  a  personal  conference  with  a  view  to  pre¬ 
venting  the  state  from  being  further  materially  diminished. 
In  my  efforts  last  summer  to  that  end  T  had  hojied  and 
firmly  believed  we  could  readily  establish  a  percentage,  or 
some  other  basis  for  a  division  and  then  have  our  attornevs 
work  out  the  details.  As  you  know,  the  effort  on  my  part 
was  unsuccessful.  The  conference  last  week,  which  took 
])lace  in  Mr.  Cohen’s  office,  was  adjourned  with  the  sugges¬ 
tion  that  I  call  another  conference  after  T  had  had  opportun¬ 
ity  to  consider  the  suggestions  of  yourself  and  Mr.  Cohen. 
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This  I  have  done,  and  T  now  submit  for  yonr  consideration 
what  T,  as  widow,  am  willini**  to  accept,  without  any  discus¬ 
sion  of  what  T  mav  lose  or  ‘•ain  bv  a  trial,  or  as  to  what 
would  be  the  pro])erty  rights  of  any  of  us,  if  the  AVill  was 
sustained,  or  set  aside. 

I  am  willing*:  to  acce])t  30%  of  the  net  estate  as  my  share, 
and  the  details  to  carrv  out  this  settlement  mav  be  aloim* 
the  lines  set  out  by  Mr.  ^torton  (lit ting’s  in  his  letter  of  last 

Julv  to  vour  at  tome  vs. 

•  •  • 

Please  let  me  hear  from  von  at  vour  earliest  convenience, 
as  I  am  sailing  for  Europe  in  ^Fay,  and  any  settlement 
would  necessarily  have  to  be  made  before  my  de])arture. 


Sincerelv  vours. 


ROSETTUTrTTTXS.” 


The  witness  Oittings  continued: 

T  sent  a  ty])ewritten  copy  of  that  letter  to  Mrs. 
281  Penn  with  a  letter,  on  April  19. 

Two  or  three  davs  after  that  letter  was  sent  there 
was  a  meeting  between  Mr.  ^Ferillat,  ]\rr.  (^ohen  and 
mvself,  in  Mr.  Cohen’s  oflice,  at  which  time  both  Mr.  ^lerillat 
and  Mr.  (’oheii  said  that  their  clients  would  onlv  settle  the 
litigation  on  an  even  basis  all  around  of  twenty-five  per  cent 
to  each  party  in  interest,  namely,  Mrs.  TIutchins,  Mrs.  Penn, 
Walter  ITutchins  and  Tjee  TIutchins. 

Tn  the  meantime  absolutely  nothing  was  done,  so  far  as 
1  was  concerned,  with  the  Highlands;  T  dropped  it. 

About  the  4th  or  oth  of  ^Fay,  T  got  ^Frs.  TIutchins  to  agree 
to  an  equal  division  of  the  estate,  and  T  called  another  meet¬ 
ing  between  ^Ir.  Merillat,  Mr.  (\dien  and  myself,  at  Mr. 
Cohen’s  office.  May  (J,  1924.  I  told  them  ]\Frs.  ITutchins  was 
now  willing  to  settle  the  litigation  on  an  even  basis,  and 
handed  each  of  them  a  typewritten  paper  containing  her 
terms;  there  were  numerous  things  involved. 

Thereupon  the  paper  referred  to  was  identified  by  the 
witness  and  offered  and  received  in  evidence  as  Plaintiffs’ 
Exhibit  Xo.  9,  and  is  as  follows: 
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282  ''Proposed  Seftleoient  of  Details  of  Hut  chins  Liti- 

(jation. 

Items  to  ])e  Added  and  Deducted. 


1.  All  costs,  expenses  and  attorneys  fees  incurred  in  de¬ 
fending*  1910  Will  to  be  paid  out  of  the  estate  without  fur¬ 
ther  contest  as  per  report  of  8])ecial  Master. 

2.  A  reasonable  fee  to  he  paid  out  of  the  estate  to  at¬ 
torneys  for  proi)onent  of  1!>08  Will  for  services  relative 
thereto. 

3.  All  pictures  sought  by  the  two  replevin  suits  from 
Mrs.  Hutchins  to  become  the  property  of  the  estate;  por¬ 
trait  of  Dr.  Keeling  taken  l)y  mistake,  to  be  returned  to 
^Irs.  Hutchins. 


4.  All  pro])erty  given  to  any  of  the  parties  by  act  of 
Stilson  Hutchins  in  his  lifetime  to'l)e  retained  by  donees  or 
grantees  without  (piestion. 

5.  AValter  8.  Hutchins  to  be  charged  with  rent  of  No. 
1308  IGth  8t.  N.  M^.,  M^ashington,  D.  C.,  at  the  rate  agreed 
upon  by  him  and  William  J.  Dante,  Trustee. 

0.  Tiie  sum  of  $75  a  month  from  April  21st,  1912,  to  be 
paid  to  Miss  Abby  8omerby,  and  provision  made  for  pay¬ 
ment  of  $75  a  month  to  her  <luring  her  lifetime;  the  corims 
of  the  amount  set  aside  for  that  purpose  to  revert  to  parties 
in  interest,  their  appointees  by  will  or  ])ersonal  representa¬ 
tives,  in  pro])ortion  to  their  several  interests. 

7.  (Compensation  of  'William  J.  Dante  for  services  as 
Trustee  and  Collector  to  be  ascertained  and  compromised 
if  possible. 

283  8.  All  existing  liens,  by  way  of  pledge  or  deed  of 

trust  against  real  estate  or  personal  property  to  be 
admitted  without  contest. 

9.  All  claims  against  the  estate,  arising  through  Mrs. 
Hutchins  during  the  life  time  of  Stilson  Hutchins,  to  be  paid 
out  of  the  estate. 


10.  All  suits  against  parties  to  estate  to  be  dismissed, 
and  all  debts  of  the  estate,  court  costs,  etc.,  to  be  paid  out 
of  the  estate. 

11.  Interest,  income  taxes  and  other  taxes  to  be  provided 
for  and  paid  out  of  the  estate. 
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ll2.  Sliaro  of  each  ])arly  to  he  cliar^'ed  with  inspect ive 
amount  or  amounts  ])orrowe(l  with  interest,  save  and  exce|)t 
that  no  refund  is  to  l)e  made  l)y  Hose  Keeling*  Ilntcliins  for 
any  amount  or  anionnts  l)orrowed  in  excess  of  her  share  de¬ 
termined  hy  the  settlement. 

Id.  Kacli  party  to  ])ay  for  services  of  resi)ective  Attor¬ 
neys  except  as  hereinbefore  mentioned. 


Procedure  of  Settlement  and  Mana.u'ement  of  Estate. 


(a)  The  IDOS  Will  to  he  j)rol)ated  without  opj)osition. 

(/>)  Executors  to  renounce  in  favor  of  new  trustees. 

(r)  (\)nv(‘yance  of  all  ])ro})erty  to  three  trustees  iindei' 
deed  in  trust. 

{(])  (V)nveyance  to  l)e  of  May  loth,  1924,  and  division  to 
be  considered  as  of  that  date. 

(c)  Trustees  to  Ik*  a])poiuted  by  the  j)arties  as  follows: 
One  l)v  Mrs.  Hutchins,  one  hv  Mr.  Walter  S.  Hutchins  and 
the  thii’d  hv  Miss  .Mildred  Holers  and  Mr.  Lee  Hutchins. 

Deed  in  trust  to  provide  for  inability,  resignation, 
2S4  r(*fusal  to  act,  death,  etc. 

(/)  Present  manai*emeid  of  estate  to  he  continued 
under  direction  of  the  trustees;  salary  of  a^ent  to  he  fixed. 

if/)  Provision  to  he  made*  for  drawini**  account  for  each 
j)arty  in  interest  not  in  excess  of  respective  interest  after 
j)rovision  is  made*  for  int(‘r(‘st,  all  kinds  of  taxes  and  main¬ 
tenance  costs. 


(Jt)  The  Hii>hlands  &  AVestmoreland  Sales  (Wardman 
Otfer)  to  he  put  through  at  once  and  division  of  ])roceeds 
not  necessary  for  ])ayment  of  debts  to  he  made  upon  con¬ 
clusion  of  compromise  ai»reement.  All  other  real  estate 
to  he  sold  as  soon  as  reasonable  value  thereof  can  he  ob¬ 
tained  without  jeopardizing*  value  of  property;  division  of 
proceeds  from  each  and  every  sale  to  he  made  when  and  as 
each  piece  of  property  changes  hands;  the  pur])ose  of 
trust  to  wind  up  and  distribute  corpus  of  estate  as  soon  as 
possible. 

(i)  Division  of  stocks  and  bonds  not  necessary  for  pay¬ 
ment  of  debts,  etc.,  to  he  made  at  once;  any  division  of  said 
stocks  and  bonds  to  he  e(pial  if  taken  in  kind. 

(k)  Any  property  of  the  estate  may  he  bought  hy  a  party 
in  interest  for  the  fair  and  reasonable  value  thereof  and 
charged  to  his  share  to  facilitate  division. 
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(/)  Trustees  to  have  power  to  renew  existing  loans  on 
real  or  personal  estate,  and  borrow  on  same  to  equalize  and 
facilitate  division. 

(m)  Trustees,  or  their  appointed  agent,  to  bring,  defend, 
or  compromise  suits  or  claims,  and  execute  leases  but  not 
for  a  longer  term  tlian  necessary  to  complete  division  of  the 
estate. 

285  {n)  Trustee  of  any  party  in  interest  to  reconvey 

to  remaining  trustees  all  interest  in  all  property 
when  and  as  party  he  represents  receives  his  or  her  share 
in  full,  and  not  to  have  any  further  part  in  management. 

(o)  Compensation  of  trustees  to  be  paid  bj"  respective 
parties  they  represent.’^ 

The  witness  Gittings  continued : 

That  meeting  was  held  Tuesday,  May  6,  and  we  were 
practically  in  conference  all  day  Tuesday,  Wednesday, 
Thursday  and  most  of  Friday;  certain  conditions  arose 
on  Friday  and  we  broke  up.  Those  conditions  were  that 
Walter  Hutchins  was  taking  the  position  that  the  house  in 
which  he  lived  on  Sixteenth  Street  should  be  given  to  him 
in  the  settlement.  The  next  meeting  was  called  the  follow¬ 
ing  Tuesday,  and  the  conditions  that  had  arisen  on  Friday 
were  adjusted  on  Tuesday  and  we  proceeded  further  into 
the  negotiations.  All  the  questions  were  not  decided,  but 
we  kept  at  it  until  the  night  of  May  15,  when  we  all  got 
together  on  everything. 

In  the  negotiations  referred  to,  my  position  was  as  con¬ 
tained  in  that  memorandum,  submitted  to  Mr.  Merillat  and 
Mr.  Cohen;  one  of  Mrs.  Hutchins’  terms  was  that  the  pend¬ 
ing  offer  of  Wardman,  Hobbs  and  Bones  for  the  Highlands 
should  be  accepted,  and  the  proceeds  distributed  equally 
among  the  parties ;  throughout  the  negotiations  looking  to 
til  is  settlement  I  never  receded  from  my  position  on  that 
point.  Mr.  Walter  Hutchins,  through  ^Ir.  Merillat,  was 
taking  the  position  that  he  did  not  consider  the  offer  a  good 
one,  he  also  tliought  the  commission  was  too  high,  but  Mr. 
Merillat  said  if  we  could  get  together  on  the  other  things 
he  thought  he  could  induce  his  client  to  come  around 
28()  to  agree  to  sell  the  properties.  There  were  many 
details  discussed  during  these  negotiations  looking 
toward  the  will  settlement. 
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Mr.  Walter  Hutchins’s  position  was  that  he  might  con¬ 
sent  to  the  sale  of  the  Highlands-Westmoreland  if  the  will 
litigation  was  settled,  but  unless  that  was  settled  lie  would 
not  consent  to  that  sale. 

To  the  best  of  mv  recollection  it  was  not  determined  who 
the  trustees  were  to  be  until  the  night  of  the  15th  of  May. 
Of  course  there  had  been  some  talk  about  the  trustees  jirior 
to  that  time.  Ultimately  1  was  designated  bv  ^Irs.  Hutch- 
ins;  Mr.  Myer  Cohen  was  designated  1)y  ^Irs.  Penn  and  by 
Mr.  Lee  Hutchins,  and  Mr.  ^lerillat  was  designated  by  Mr. 
Walter  Hutchins.  Prior  to  that  agreement  as  to  tlie  trus¬ 
tees  there  was  a  reference  to  Mr.  Dante  being  trustee  and 
agent ;  some  time  during  the  second  week  of  these  negotia¬ 
tions  ^Ir.  Cohen  said  that  Lee  Hutchins  desired  Mr.  Dante 
to  be  his  trustee;  T  think  we  all  had  agreed  earlier  in  the 
negotiations  that  Mr.  Dante  was  the  logical  man  to  act  as 
the  agent  of  the  trustees,  because  we  needed  his  assistance 
for  at  least  one  year.  ]\Ir.  ^lerillat  and  I  both  objected  to 
Dante  being  both  trustee  and  agent. 

The  final  papers  for  the  settlement  of  the  will  contro¬ 
versy  consisting  of  an  agreement  of  settlement,  a  deed  to 
the  real  estate  and  an  agreement  respecting  the  personal 
property  of  the  estate.  Exhibits  A,  B  and  C  to  Plaintiffs’ 
Bill  of  Complaint,  were  executed  at  Wasliington  on  May 
16,  1924,  by  ^Irs.  Hutchins,  Walter  Hutchins  and  Lee 
Hutchins.  (Said  papers  are  by  reference  incorporated 
into  this  statement  of  evidence  without  being  again  set 
forth  in  full  herein.) 

In  regard  to  the  Wardman  offer  being  accepted  or 
287  pursued  to  a  consummation,  on  the  night  of  ^lay  15 
,  all  the  counsel  in  the  case  met  in  Cohen’s  office  to  go 
over  a  rough  draft  of  the  settlement;  the  settlement  con¬ 
sisted  of  three  documents,  one  a  deed  in  trust  to  go  on 
record,  and  the  first  draft  of  this  contained  a  provision. 
No.  13,  as  follows : 

“Whereas  an  offer  to  purchase  the  real  estate  known  as 
the  Highlands  and  Westmoreland  apartment  house  has 
been  made  and  approved  by  the  said  beneficiaries,  the  said 
trustees  are  directed  to  consummate  the  same  as  soon  as 
practicable  and  make  distribution  of  the  proceeds  among 
the  four  beneficiaries  named  herein  forthwith.” 
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That  rough  draft  had  l)eeii  presented  to  me  I  think  on 
May  15,  in  the  morning,  it  may  have  been  the  day  before. 
The  draft  as  finally  executed  differed  from  that  in  a  great 
many  respects.  This  provision  I  have  just  read  was  left 
out  of  the  final  draft  because  on  the  night  of  May  15  Mr. 
Walter  Hutchins  and  I  had  an  argument  which  lasted  over 
an  hour,  about  this  provision;  he  was  willing  to  agree  to 
the  substance  of  it,  but  said  this  paper  was  no  place  for  it. 
1  said  it  was  one  of  the  material  conditions  upon  which  Mrs. 
Hutchins  was  settling  this  litigation,  and  that  she  needed 
some  ready  cash  and  that  that  was  one  avenue  by  which 
she  might  get  what  she  wanted.  I  said,  am  not  going  to 
trust  anybody  here  to  take  their  word  that  offer  will  be 
accepted,  and  T  think  the  proper  place  for  it  is  in  this 
paper.”  It  got  late  in  the  night  and  somebody  suggested, 
“Why  not  make  it  the  subject  of  a  separate  paper.”  I  said 
I  would  agree  to  that,  and  a  separate  paper  was  prepared 
by  Mr.  Johnson  then  and  there,  in  his  handwriting.  Wit¬ 
ness  identified  the  typewritten  paper  prepared  for  signa¬ 
ture  from  Mr.  Johnsons  draft,  and  said  typewritten 
288  paper  was  received  in  evidence,  marked  Plaintiff’s 
Exhibit  No.  10,  and  is  as  follows: 

“Washington,  D.  C.,  May  16th,  1924. 

AVhereas,  a  written  offer  has  been  submitted  bv  Harrv 
Wardman,  James  D.  Hobbs  and  Thomas  Bones  for  the  pur¬ 
chase  of  the  Highlands  and  the  Westmoreland,  and  the  lot 
adjoining  the  Westmoreland  on  the  West,  it  is  hereby 
agreed  by  the  undersigned  that  unless  a  better  offer  for  the 
property  be  obtained  on  or  before  May  20,  1924,  that  the 
said  offer  be  accepted. 

MILDRED  ROGERS  PENN. 
WALTER  STILSON  HUTCHINS. 
LEE  HUTCHINS. 

ROSE  KEELING  HUTCHINS.” 

After  the  papers  were  executed  by  the  parties  in  Wash¬ 
ington,  Mr.  Cohen  and  Mr.  Lee  Hutchins  took  them  to  Bos¬ 
ton  and  Atlantic  Citv  to  get  them  executed  bv  the  other 
beneficiaries,  ^Irs.  Mildred  Rogers  Penn  and  Miss  Abby 
Somerby.  According  to  my  best  recollection,  after  Mr. 
Cohen  came  back  and  the  papers  had  gone  on  record,  which 
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would  be  about  May  20th  or  21st,  ^Ir.  Cohen  spoke  to  me 
about  seeing  !Mr.  Wardman;  1  am  not  positive  whether  it 
was  the  Kith  or  the  next  dav  after  he  came  back.  On  one  of 
those  dates,  after  ^Ir.  Jolinson  had  gone  over  the  original 
offer  that  ^Ir.  Wardman  made  in  starch  and  had  made  a 
new  draft  of  an  offer,  changing  it  in  some  respects  and 
making  clearer  the  terms  of  the  offer,  ^Ir.  Cohen  showed 
Mr.  Merillat  and  myself  the  new  draft  ^Ir.  Johnson  had 
prepared.  We  were  trustees,  and  he  asked  our  permission 
to  take  the  matter  ux)  with  AVardman  and  see  if  the  sale 
could  not  be  consummated,  and  AFr.  AFerillat  and  T  both  said, 
‘‘Of  course,  go  ahead  and  see  what  you  can  do.”  He 
289  said  he  knew  Wardman  very  well  and  would  a])- 
proach  him  at  the  Racquet  Club  some  day  and  take 
the  matter  up.  He  thought  that  was  the  best  way  to  handle 
the  situation.  When  the  litigation  was  settled  it  was  agreed 
that  the  full  commission  be  paid  the  brokers ;  prior  to  that 
in  the  negotiations  the  question  of  amount  had  been  dis¬ 
cussed. 

Saturday,  Alay  24,  we  held  a  meeting  of  the  trustees  in 
Cohen’s  office,  at  which  time  Mr.  Cohen  re])orted  that  he 
had  seen  Air.  AVardman  and  had  gotten  a  deposit  of  $1,000 
from  him.  AVhile  the  meeting  was  going  on  Air.  AVardman 
came  over  to  see  us,  and  said  there  were  certain  things  in 
the  contract  prepared  by  Air.  Johnson  that  Air.  llobbs  did 
not  understand.  AVe  went  over  the  contract  with  Air.  AVard¬ 
man  and  he  agreed  that  it  was  clear,  and  he  signed  the  con¬ 
tract,  Alessrs.  Hobbs  and  Bones  having  previously  signed  it. 
We  executed  the  contract  in  duj)licate  and  gave  one  cox)y 
to  Air.  AVardman  and  kept  one  copy. 

Air.  Cohen  did  not  at  anv  of  these  meetings  sav  anvthing 
to  me  with  respect  to  having  seen  Air.  AVardman  on  behalf 
of  Air.  Knott;  at  no  time  until  after  this  suit  was  brought 
did  Air.  Cohen  ever  mention  Air.  Knott’s  name  to  me.  I 
never  heard  until  after  this  suit  was  brought  about  Air. 
Wardman ’s  having  withdrawn  or  abandoned  his  offer  and 
that  through  Cohen’s  efforts  he  had  had  it  revived. 

During  the  negotiations  for  the  settlement  of  the  litiga¬ 
tion,  and  the  day  prior,  or  two  days  prior  to  its  consumma¬ 
tion,  I  had  a  conversation  with  Dante  as  to  whether  the 
AVardman  offer  could  be  jiut  through  at  that  time.  Dante 
assured  me  most  emphatically  that  it  would  go  through 
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provided  a  full  commission  was  paid  ^Ir.  Wardman. 

290  Notliin<>-  was  said  at  that  time  about  anv  action  of 
Mr.  AVardmaii  in  withdrawing  the  otfer.  I  heard 

from  soniel)ody,  I  could  not  tell  you  who,  that  when  the 
matter  of  accepting  $25,000  as  a  commission  was  spoken 
about  to  Mr.  Wardman  he  went  up  in  the  air  about  it. 

Ill  August  1924  the  settlement  of  the  details  of  the  sale 
of  the  Ilighlands-Westmorelaiid  property  was  made  in  Mr. 
(k)hen’s  office,  and  there  were  present  the  three  trustees 
and  Mr.  Dante  and  Mr.  Ilobbs;  according  to  my  recollec¬ 
tion  we  had  checks  already  made  out  for  the  commission, 
one  check  for  half  the  commission  to  Wardman  Construc¬ 
tion  (Mmpaiiy  and  the  other  to  Zach  ^I.  Knott.  The  check 
for  the  Wardman  Construction  Company  was  signed  by  the 
trustees  and  according  to  mv  recollection  was  handed  to 
Mr.  Ilobbs. 

The  check  referred  to  was  duly  identified  by  witness  and 
was  offered  and  received  in  evidence  as  Plaintiffs’  Exhibit 
Xo.  11.  It  was  dated  August  15,  1924,  drawn  on  Federal 
American  National  Bank  to  order  of  Wardman  Construc¬ 
tion  Company  for  $18,000  and  signed  by  Gittings,  Merillat 
and  Cohen,  Trustees,  and  bears  perforation  ‘‘Paid 
8/18/24.” 

Mr.  Cohen  said  ^Ir.  Knott  was  coming  in  that  afternoon 
or  the  next  morning  and  said  if  we  had  no  objection  he 
would  turn  Mr.  Knott’s  check  over  to  him.  He  did  not  say 
anything  to  us  at  that  time  about  having  any  claim  against 
Mr.  Knott  for  service,  or  a  claim  of  any  kind  against  Mr. 
Knott,  he  never  mentioned  it.  I  knew  Tyler  and  Rutherford 
had  an  interest  in  the  Knott  check;  the  question  came  up 
some  time  during  the  negotiations  whether  or  not  the  name 
of  Tyler  and  Rutherford  should  be  inserted  in  the  redraft 
of  the  contract  in  place  of  Zach  M.  Knott;  I  don’t 

291  recall  the  reason  given  for  the  substitution.  I  never 
had  any  discussion  about  it,  but  there  was  something 

said  in  ^Fr.  Cohen’s  presence,  about  Tyler  and  Rutherford 
having  a  one-half  interest  in  Knott’s  check;  there  was  some¬ 
thing  said  about  it,  but  I  do  not  recall  by  whom  to  whom. 

I  first  learned  that  Mr.  Cohen  had  gotten  some  money 
from  ]\Ir.  Knott  in  the  spring  or  early  summer  of  1925.  As 
a  result  of  that  information  I  made  a  trip  to  Gloucester, 
Massachusetts,  to  see  Mrs.  Hutchins,  and  discussed  the 
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situation  with  her,  and  came  back  1o  Washington  and  wrote 
a  letter  to  Mr.  Cohen  and  a  letter  to  Mr.  Dante. 

Witness  identified  letter,  dated  July  18,  1925,  from  him¬ 
self  to  ^Ir.  Cohen,  and  the  same  was  offered  and  received 
in  evidence  as  Plaintiffs’  Exhibit  No.  13,  and  is  as  follows: 


292  “July  18,  1925. 

Mr.  Myer  Cohen, 

Ritz-Carlton  Hotel, 

Atlantic  City,  N.  J. 

Dear  Sir: 


Information  has  just  come  to  me  that  Mr.  Dante  and  you 
compelled  Mr.  Zach  Knott  to  divide  part  of  his  commission 
in  the  Highlands-Westmoreland  sale  with  the  two  of  you. 
1  have  conferred  with  Mr.  Merillat  about  the  situation  and 
also  have^  in  my  possession  copies  of  the  recent  corre¬ 
spondence  between  you  and  Mr.  Merillat.  The  proof  seems 
convincing  but  1  withhold  judgment  until  1  hear  your  side 
of  the  matter.  However,  if  such  be  true,  I  demand,  at  least 
that  you  make  immediate  restitution  and  inform  me 
jiromptly  as  to  your  intended  action. 

Yours  very  truly, 

TMG/G.  T.  M.  G.” 


293  1  never  received  a  reply  from  Mr.  Cohen;  1  re¬ 

ceived  a  letter  from  Mr.  Johnson,  which,  being  duly 
identified,  was  offered  and  received  in  evidence  as  Plain- 
tilfs’  Exhibit  No.  15,  and  is  as  follows: 


Thomas  Morton  Gittings,  Esq., 
482  Louisiana  Avenue  N.  W., 
Washington,  D.  C. 

Dear  Sir: 


“July  20,  1925. 


Mr.  Myer  Cohen  has  sent  me  your  letter  addressed  to 
him  at  Atlantic  City,  where  he  is,  as  1  suppose  you  know, 
endeavoring  to  recuperate  from  a  serious  illness  and  is, 
as  far  as  possible,  avoiding  all  matters  of  business. 

The  ‘information’  which  you  state  in  the  first  sentence  of 
your  letter  that  you  have,  that  ‘Mr.  Dante  and  you  com¬ 
pelled  Air.  Zach  Knott  to  divide  part  of  his  commission  in 
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the  Iliglilands-Westmoreland  sale  with  the  two  of  you’  is 
false,  from  whatever  source  derived.  If  you  have  seen  the 
correspondence  ])etween  ^Ir.  ^lerillat  and  Mr.  Cohen,  as  you 
state  you  have,  you  know  that  this  ‘information’  has  al¬ 
ready  been  branded  as  false. 

You  further  state  that  ‘the  proof  seems  convincing’  but 
omit  to  state  what  the  ‘proof’  is,  so  that  I  am  unable  to 
speak  of  it  specitically,  or  to  judge  of  its  convincing  char¬ 
acter.  From  a  long  letter  from  Mr.  Knott  to  Mr.  Dante 
dated  July  14th,  which  Mr.  Dante  showed  me  on  July 
2h4  Kith,  1  infer  that  this  whole  thing  rests  upon  Knott’s 
statements,  which  Mr.  Dante  assures  me  are  false. 

Fven  if  it  were  true,  which  is  specifically  denied  by  Mr. 
Cohen  and  Mr.  Dante,  that  Mr.  Dante  and  Mr.  Cohen  ‘com¬ 
pelled  ^Ir.  Zach  Knott  to  divide  part  of  his  commission 
in  the  Iliglilands-Westmoreland  sale’  with  them,  that  was 
a  tort,  of  which  Mr.  Knott  alone  could  complain,  and  could 
in  no  way  enure  to  the  Hutchins  Estate.  Neither  the  Hut¬ 
chins  Estate  nor  its  trustees  can  claim  a  share  in  any  money 
wrongfully  extorted  from  Mr.  Knott,  by  anyone. 

As  ^Ir.  Merillat  has  already  threatened  to  take  this 
matter  into  Court,  and  as  you  both  refrain  from  disclosing 
the  ‘convincing’  proof  upon  which  you  are  willing  to  cast 
doubt  upon  Mr.  Cohen’s  integrity,  and  one  of  you,  at  least, 
has  averred  his  purpose  to  institute  adversary  proceedings 
against  Mr.  Cohen,  1  have  insisted  that  Mr.  Cohen  should 
do  nothing  more  in  response  to  these  anonymous  charges 
than  to  deny  them. 

If  there  is  ever  brought  to  his  attention  any  specific 
statement  of  fact  and  its  source,  it  will  be  time  enough  to 
respond  more  specifically. 

Yours  very  truly, 

W.  G.  JOHNSON.” 


The  witness  Gittings  continued: 

With  respect  to  the  Convention  Hall  sale,  we  gave  an 
option  on  May  22,  1925;  the  option,  being  duly  identified, 
was  offered  and  received  in  evidence  as  Plaintilfs’  Exhibit 
No.  lb,  and  is  at  follows: 
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295  “Estate  of  Stilsoii  Hutchins. 

Washington,  D.  C.,  May  22,  1925. 

Mr.  Albert  D.  Gardner, 

Washington,  D.  C. 

Dear  Mr.  Gardner: 


On  behalf  of  your  self  and  Mr.  Blick,  the  Trustees  of  the 
Estate  of  Btilson  Hutchins  hereby  give  you  the  option  to 
purchase  the  Northern  Liberty  Market  building  at  the 
corner  of  5th,  K  and  L  Streets,  N.  W.,  Washington,  D.  C., 
for  the  sum  of  $275,000,  said  option  to  run  from  this  date 
until  noon  on  May  29,  1925. 

It  is  understood  that  you  and  Mr.  Blick  represent  a 
number  of  men  who  intend  to  form  a  corporation  to  take 
ov^er  the  property  with  a  view  to  establishing  a  bowling 
headquarters  in  Convention  Hall,  and  that  the  title  to 
the  property  will  be  taken  over  by  your  corporation  about 
to  be  formed.  If  you  accept  this  option,  you  are  to  de¬ 
posit  $5000  on  account  of  the  purchase  price  with  us  on  oi* 
before  the  date  of  the  expiration  of  this  option  and  the 
terms  of  sale  are  agreed  to  be  as  follows: 

Price  of  the  property  $275,000,  of  which  $25,000  cash 
will  be  paid  at  the  time  of  closing  (of  which  said  deposit  of 
$5,000  is  a  i)art),  the  balance  secured  by  first  deed  of  trust 
upon  said  property,  to  be  payable  at  the  rate  of  $25,000 
annually,  with  interest  at  6%,  payable  quarterly.  The  pur¬ 
chasers  are  to  agree  to  expend  not  less  than  $75,000  in 
improvements  upon  the  property  within  one  year  from  date 
of  purchase,  and  are  to  furnish  the  personal  endorsement 
upon  the  notes  of  John  F.  Blick,  Fred  Spicer,  Frank 
296  E.  Ghiselli,  John  Pappas  and  Albert  D.  Gardner.  If 
the  personal  endorsement  of  these  i)ersons  cannot  be 
secured,  then  the  purchasers  are  to  agree  to  expend  not  less 
than  $100,000  upon  the  property  within  the  said  space  of 
one  year. 

It  is  understood  and  agreed  that  there  are  existing  upon 
several  of  the  stalls,  long  term  leases  which  the  purchasers 
are  to  assume,  together  with  all  outstanding  leases  and 
engagements  made  for  the  Market  and  for  the  Hall. 

At  this  time  there  is  a  trust  securing  a  balance  of  $21,000 
which  the  sellers  will  remove  at  or  before  the  time  of  clos- 
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ing  the  sale.  The  sale  to  be  closed  by  July  1,  1925,  unless 
further  time  is  needed  to  complete  title,  or  deposit  to  be 
forfeited. 

Very  trulv  yours, 

THOMAS  MORTOX  GITTINGS, 


(\  11.  :\IER1LLAT, 
MYER  COHEN, 
Trustees  Estate  of  Stilson 


Hutchins.” 


297  The  witness  Gittings  continued: 

1  think  Mr.  Cohen  dictated  that  paper;  it  was  exe¬ 
cuted  on  the  day  it  was  dated,  at  Mr.  Cohen’s  office,  and  the 
oi’iginal  given  to  Mr.  Blick  and  Mr.  Gardner.  The  o})tion 
was  accepted  and  thereafter  Mr.  (kiywood,  who  rejire- 
seated  the  i)iirchasers,  asked  me  to  come  to  his  office  to  go 
over  a  contract  of  sale  which  had  been  sent  to  him  hy  Mr. 
Colien’s  office.  I  went  to  Mr.  Cavwood’s  office  and  he 
went  over  that  ])i‘oposed  contract  of  sale  with  me.  He  had 
a  number  of  objections  to  the  conditions  in  it.  1  think  most 
of  liis  objections  wei'e  reasonable,  and  I  told  him  1  thought 
the  (‘ontract  would  be  modified,  that  there  would  be  no 
trouble  about  it,  that  Mr.  Cohen  was  ill  but  as  soon  as  he 
came  back  down  town  we  could  redraft  a  contract  which 
would  be  agreeable  all  around,  d’here  was  a  ]irovision  in  the 
projiosed  contract  recpdring  insurance  for  the  full  amount 
of  the  deferred  purchase  note  to  be  carried  for  the  full 
life  of  the  note,  that  is,  $250,000  insurance  carried  for  the 
full  term  of  the  deferred  ])ayments,  ten  years.  I  told  Mr. 
Cay  wood  that  in  my  o])inion  that  was  unreasonable.  He 
said  he  knew  we  were  only  carrying  $100,000  insurance  on 
the  ])roperty  and  I  told  him  1  thought  it  was  $50,000.  When 
this  ])roperty  was  turned  over  to  the  three  trustees  there 
was  $10,000  insurance  carried  on  it.  Mr.  Cohen  said  in 
his  o])inion  as  an  insurance  man  the  insurance  on  all  the 
])i‘oi)erty  should  be  increased;  1  said  I  would  agree  to 
some  slight  increase,  l)ut  not  to  any  great  increase;  he  had 
some  pro})erty  a])y)raised  and  told  Mr.  ^lerillat  and  myself 
the  value  the  ai)])raisers  placed  on  the  property.  I  finally 
agreed  to  have  the  insurance  on  (Vmvention  Hall  increased 
troni  $1(),0()0  to  $50,(Kff>  without  the  co-insurance  clause. 
I  think  Mr.  Cohen  said  $100,0()0  would  not  be  too 

298  much  on  this  ])i'ope]ty,  I  could  not  say  the  exact 
amount,  but  it  was  more  than  $50,000,  and  the  ap- 
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praisal  showed  improvements  wurlli  $250,000.  and  replace¬ 
ment  value  something  like  $800,000. 

Coming  hack  to  the  conference  with  ^Ir.  Caywood,  my 
best  recollection  is  that  I  told  Mr.  Cavwood  I  thought 
$150,000  would  he  an  adequate  requirement  for  insurance. 
I  had  ^Ir.  Caywood  call  Mr.  .Merillat,  who  came  over,  and 
lie  agreed  with  Mr.  (5ivwood  that  the  contract  should  be 
changed,  that  he  was  entitled  to  have  a  change.  We  did 
not  discuss  the  exact  amount  of  insurance  to  be  carried  on 
the  properties,  we  left  that  matter  to  be  taken  up  with  Mr. 
(^ohen  when  he  came  down.  Mr.  ^lerillat  and  I  agreed 
that  $250,000,  which  was  proposed  in  the  agreement  to  run 
during  the  life  of  the  deferred  payments,  was  an  unreason¬ 
able  exaction,  unless  the  purchasers  felt  they  ought  to 
carrv  that  much.  ^Ir.  Cavwood  made  the  remark  on  sev- 
eral  occasions  that  the  option  was  a  good  enough  contract 
of  sale  for  him,  and  if  we  could  not  agree  with  these  other 
details  the  matter  could  be  taken  up. 

A  month  or  six  weeks  prior  to  giving  that  option,  Mr. 
A.  D.  Gardner  came  into  my  office  with  a  proposition  to 
lease  the  Convention  TTall  ])roperty  for  about  $15,000  or 
$20,000  a  year;  we  discussed  the  matter  of  a  purchase  of 
the  property  by  the  syndicate  of  men  whom  he  re])re- 
sented;  T  told  him  T  represented  one  interest  in  the  estate, 
and  it  took  the  unanimous  consent  of  all  the  trustees  before 
any  sale  could  be  effected,  and  1  felt  the  pro])erty  was 
worth  at  least  $275,000.  ^Ir.  Gardner  said  he  would  see 
Mr.  Cohen,  and  that  ^Ir.  Dante  had  told  him  for  Mr.  (k^hen 
that  an  otfer  of  around  $225,000  ])ossibly  would  be  ac¬ 
ceptable  to  ^Ir.  Cohen  and  his  interests.  I  asked 
290  him  what  Mr.  Mei’illaCs  position  was  and  he  said  he 
did  not  know  exactlv.  I  told  him  Mr.  ^lerillat  was 
the  man  he  had  better  see,  because  ^Ir.  Merillat  had  been 
the  high  man  among  the  trustees  right  along.  The  result 
of  these  interviews  was  the  signing  of  the  option. 

The  morning  after  my  interview  with  Mr.  Caywood,  I 
saw  ^Irs.  Narkle,  Mr.  Cohen’s  secretarv  and  the  secretary 
of  the  trustees,  at  Mr.  Cohen’s  office,  and  told  her  Mr.  Cay¬ 
wood  had  serious  objections  to  the  contract  of  sale  which 
had  been  sent  to  his  office,  and  that  it  would  have  to  be 
modified.  T  asked  her  if  she  would  not  take  the  insurance 
matter  up  with  Mr.  Cohen.  She  said  Mr.  Cohen  was  very 
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ill,  and  business  mailers  excited  him,  and  she  would  cer¬ 
tainly  appreciate  it  if  I  could  get  the  papers  signed  in  the 
form  submitted  to  (^ivwood.  I  told  her  that  was  im- 
possible,  and  asked  her  to  take  the  matter  up  with  Mr. 
Xk)hen  as  soon  as  possible. 

After  that  I  took  no  furl  tier  })art  in  the  insurance  mat¬ 
ter.  After  Mr.  Cohen  retuiaied  to  his  office  a  new  contract 
of  sale  was  submitted  to  me  for  my  signature,  which  con¬ 
tract  1  think  had  been  ])reviously  signed  by  the  interests 
represented  by  Mr.  (^aywood;  the  ])aper  when  submitted  to 
me  bore  a  number  of  signatures;  I  could  not  state  what 
signatures  were  on  there,  or  whether  it  bore  Mr.  Cohen’s 
signature  then;  I  know  we  did  not  sign  that  in  Mr.  (k)hen’s 
office;  it  was  sent  around  to  me.  I  went  over  it  and  com- 
])ared  it  with  the  o])tion  and  found  it  was  in  pro]>er  form 
and  executed  it. 


The  ])a])er  last  referred  to  by  the  witness  was  duly  iden¬ 
tified,  and  offered  and  received  in  evidence  as  Plaintiffs’ 
Exhil)it  Xo.  17,  and  is  a  follows: 


300  This  agreement  made  this  ‘23rd  dav  of  June  bv 
and  ])etween  Thomas  Morton  Gittings,  Charles  11. 
Merillat  and  Myer  Cohen,  Trustees  under  deed  from  Hose 
Keeling  Hutchins,  et  ah,  dated  ^fay  10,  1024,  ])arties  of  the 
first  i)art,  hereinafter  styled  vendors,  and  Convention  Hall 
Bowling  Alleys,  Tncory)orated,  a  cor])oratiou  organized  and 
existing  under  the  laws  of  the  State  of  Delaware  and  doing 
business  in  tlie  District  of  Columl)ia,  party  of  the  second 
part,  hereinafter  styled  purchaser,  witnesseth  : 

1.  The  purchaser  hereby  agrees  to  purchase  tliat  parcel 
of  real  estate  situated  in  the  City  of  Washington,  District 
of  Columbia,  being  the  Western  part  of  Square  numbered 
Five  hundred  and  fifteen  (515)  and  fronting  one  hundred 
and  eighty-one  (181)  feet  on  K  Street  North,  one  hundred 
and  eighty-one  feet  on  L  Street,  South,  and  three  hundred 
and  twenty-three  and  ten-twelfths  (323-10d2)  feet  on 
Fiftli  Stre(‘t,  West,  except  so  much  of  the  said  Western 
])art  as  is  laid  out  as  a  public  alley,  and  being  generally 
known  as  the  X'orthern  Liberty  Market;  and  the  vendors 
agree  to  sell  and  convey  the  same  to  the  purchasers,  or 
their  nominees  by  good  and  sufficient  deed  conveying  a  good 
I’ecord  title  to  the  said  land  and  pi*emises  in  fee  sim])le. 
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2.  Tlie  purcliaser  agrees  to  pay  to  the  vendors  as  con¬ 
sideration  for  said  property,  the  sum  of  two  hundred  and 
seventy-live  thousand  dollars  ($27."), ()()()),  and  to  expend 
in  improvements,  including  the  installation  of  howling  al¬ 
leys,  upon  and  in  the  building  on  said  land  the  sum  of  one 
hundred  thousand  dollars  ($1()0,()0()),  on  or  before  Decem¬ 
ber  1,  1926.  Provided,  however,  that  in  event  the 

.301  cost  of  said  improvements  does  not  aggregate  said 
sum  of  one  liundred  thousand  dollars  ($1()0,0()()), 
the  difference  therein  shall  l)e  paid  l)y  the  purchaser  and 
accepted  by  the  vendors  as  payment  on  account  of  tlie 
principal  of  the  hereinafter  described  deferred  purchase 
money  deed  of  trust.  The  said  im])rovements  to  be  open 
to  inspection  by  tlie  vendors  or  their  agent  or  agents  while 
the  same  are  in  })rogress. 

3.  The  purchase  money,  ])art  of  the  consideration  for 
said  purchase,  shall  be  paid  as  follows: 

Twenty-five  thousand  dollars  ($2."), 000)  in  cash  at  the 
date  of  closing  the  sale,  of  which  the  hei*einafter  s])ecified 
de])osit  shall  be  a  part,  and  the  balance,  two  hundred  and 
fifty  thousand  dollars  ($2.")0,000)  to  be  re])resented  by 
forty  promissory  notes  of  the  purchaser  for  sixty-two  hun¬ 
dred  and  fifty  dollars  each,  four  of  said  notes  payable  each 
year  after  the  date  of  the  trust,  and  all  of  said  notes  to 


bear  interest  at  six  per  centum  per  annum,  ])ayal)le  (juar- 
terly,  until  ])aid;  yiayment  of  said  notes  and  intei'est  to  be 
secured  by  first  lien  upon  the  property  sold,  embodied  in 
a  deed  of  trust  in  form  customarilv  used  in  the  District  of 
Columbia,  and  to  trustees  to  be  nominated  by  the  vendors. 
Should  the  payment  of  the  said  notes  and  interest  be  guar¬ 
anteed  by  the  endorsement  of  John  S.  Blick,  Fred  Spicer, 
Frank  K.  (ihisselli,  John  Pappas  and  Albert  D.  Gardner, 
then  the  said  purchaser  shall  only  be  required  to  expend 
the  sum  of  seventy-five  thousand  dollars  ($7."),000)  in  the 
improvements  sti])ulated  to  be  made  in  paragraph  two 
(2)  hereof. 


.302  4.  The  ])urchasei‘  shall,  during  the  period  ending 

December  1,  1926,  furnish  the  vendors  with  recei])ted 
vouchers  for  the  expenditure  of  the  amount  sti])ulated  to 
be  expended  in  improving  said  property  under  the  second 
paragraph  hereof,  and  shall  keep  the  said  ])ro])erty  fi*ee 
from  anv  and  all  mechanics’  liens  during  all  the  time  anv 
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part  of  tlie  doforred  paymoiils  of  purchase  money  or  inter¬ 
est  thereon  shall  be  uin)aid  and  the  deed  of  trust  given  to 
secure  the  same  shall  contain,  among  other  stipnlalioiis, 
authority  to  the  trustees  thereunder  to  sell  the  real  estate 
for  any  default  in  respect  of  the  sti])nlations  herein  as  to 
expenditures  for  improvements  on  said  real  estate  or  for 
failure  to  keej)  said  real  estate  free  from  mechanics’  liens, 
as  is  provided  in  case  of  default  in  payment  of  deferred 
purchase  money  notes,  interest  thereon,  taxes  or  insurance 


premiums. 

5.  It  is  understood  by  the  ])urchaser  that  the  said 
premises  are  now  under  rental  to  divers  tenants,  and  the 
))urchaser  agrees  to  take  the  premises  subject  to  all  such 
tenancies,  and  the  deliverv  of  a  deed,  dulv  executed  bv  the 
vendors,  conveying  a  good  record  title  in  fee  simple,  shall 
be  deemed  and  taken  as  deliverv  of  possession  of  said  real 
estate. 


().  The  vendors  agree  to  convey  a  good  record  title  in 
fee  sim])le  to  the  ])rot)erty  free  of  all  liens  or  incumbrances, 
except  stall  or  other  existing  leases,  and  taxes,  general  or 
special,  water  rent  and  rents  to  be  adjusted  to  the  date  of 
transfer.  The  said  real  estate  is  now  subject  to  an  en- 
cunibrance  of  twenty-one  thousand  dollars  ($21,000),  and 
the  vendors  agree  to  discharge  the  same  at  or  before 
303  the  closing  of  the  sale. 

7.  The  purchaser  shall  maintain  insurance  against 
fire  on  said  building  and  said  improvements  to  be  made 
under  paragraph  2  hei’eof  to  the  amount  of  two  hundred 
thousand  dollars  ($200,000)  in  the  name  of  the  trustees 
under  said  deed  of  trust  securing  the  deferred  purchase 
money,  so  long  as  any  ])art  of  said  deferred  [)urchase 
money  remains  uni)aid — said  fire  insurance  to  be  written  in 
Companies  to  be  selected  by  said  trustees  under  said  deed 
of  trust. 


8.  The  said  sale  shall  be  closed  bv  delivery  of  the  deed 

*  *  ^ 

and  of  the  cash  purchase  money  and  the  duly  executed 
])romissory  notes  and  deed  of  trust  on  the  day  fixed  for 
closing  the  same,  and  said  sale  shall  be  closed  on  July  1, 
1925,  unless  by  such  date  a  report  on  the  title  to  the  i)rop- 
erty,  which  must  be  ordered  by  the  purchaser  on  the  sign¬ 
ing  of  this  contract,  has  not  yet  been  made,  in  which  event, 
it  will  be  closed  as  soon  thereafter  as  such  report  is  ob¬ 
tained.  All  costs  of  conveyancing,  recording  charges  and 
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examination  of  title  shall  he  home  ])y  the  ])nrc‘haser.  Veii- 
(loi’s  to  pay  for  deed  and  revenue  stamps  thereon. 

9.  The  purchaser  havino-  de])osited  five  thousand  dol¬ 
lars  ($5,000)  on  account  of  purchase  money  and  as  earnest 
to  hind  tliis  contract,  it  is  a.nreed  that  the  same  sliall,  in 
the  closing*  of  said  sale,  he  ap])lied  on  account  of  the  said 
cash  payment  of  twenty-hve  thousand  dollars  ($25,000), 
and  in  the  event  of  the  failure  of  the  j)urchaser  to  comply 
with  the  terms  of  sale,  the  said  sum  shall  become  the  t)i‘op- 
erty  of  the  vendors. 

304  10.  Should  the  vendors  he  unahle  to  convev  a  i»()od 

record  title  in  fee  simple  to  the  i)urchaser  the  said 
five  thousand  dollars  shall  l)e  refunded  and  the  ])urchaser 
he  reimhursed  ])v  the  vendors  for  the  accrued  charges  of 

•  t  ' 

the  Title  Company  examining  the  title  to  said  prot)erty, 
and  this  contract  cancelled  anal  for  naught  held. 

11.  The  authority  and  ohli.i>ation  to  make  imt)rovenients 
upon  the  ])roperty  shall  not  he  construed  to  authorize  the 
purchaser  to  tear  down  or  damai»e  the  existing;’  structure 
on  the  pro])erty,  provided,  however,  that  the  installation 
of  howlino*  alleys  shall  not  he  construed  as  damai»e  to  said 
existing  structure. 


In  testimony  whereof  the  jiarties  hereto  have  set  their 
hands  and  seals  on  the  dav  and  vear  aforesaid. 

COXVKXidOX  ‘hall  BOWLIXC 
ALLEYS,  IXCOKPOKATED,  [seal.] 
By  JOHX  S.  BLICK, 

President. 

Attest : 

A.  D.  GAKDXEK, 

Secretary. 


THOMAS  MOKTOX  GITTIXdS,  [seal 

Trustee. 

CHAKLES  H.  MEKILLAT,  [seal.] 

Trustee. 

MYER  COIIEX,  [sKAul 

T  rustee. 


[corporate  seal.] 


305  The  witness  Gittings  continued : 

A  minute  was  made  of  the  meeting  of  May  24, 
1924,  and  a  part  of  that  minute  is  as  follows : 
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“The  sale  of  the  lliglilaiids-Westmorelaiul.  Mr.  Cohen 
reported  his  interview  with  Mr.  'Wardman  and  action  witli 
regard  to  the  sale,  all  of  which  was  approved  by  the 
trustees.  The  de])osit  of  $1,000  made  by  AVardman  was 
authorized  to  be  deposited  together  with  such  additional 

monev  as  mav  come  out  of  this  transaction  in  the  Federal 

•  » 

American  National  Bank,  the  jnirpose  of  the  selection  of 
this  bank  at  this  time  being  that  the  estate  of  Stilson  Hutch¬ 
ins  has  no  account  there  now,  and  any  (piestion  as  to  curtail 
of  notes,  etc.,  will  be  avoided  by  the  keeping  of  this  money 
in  the  Federal  American,  especially  as  it  is  the  y)ur])ose  to 
withdraw  and  distribute  this  monev  as  soon  as  the  trans- 
action  is  closed,  and  for  the  further  purpose  of  treating 
this  as  an  independent  transaction.” 


The  personnel  of  the  trustees  was  not  finally  deter¬ 
mined  until  the  night  of  May  loth.  I  can  not  state  posi- 
tivelv  the  first  time  I  learned  that  Air.  Cohen  had  been 
decided  upon  as  one  of  the  trustees,  my  best  recollection 
is  that  it  was  on  May  lo,  1924. 

On  Cross-examination  the  witness  Gittings  testified  in 
substance  as  follows: 


I  did  not  read  the  bill  of  complaint  in  this  cause  before 
it  was  tiled;  after  it  was  filed  I  received  a  copy  of  it  and 
p]‘e])ared  Mrs.  Hutchins’s  answer;  1  never  filed  an  answer 
myself.  Airs.  Hutchins  died  Alarch  14,  1926,  and  the  exec¬ 
utors  under  her  will  are  AVilliam  D.  Hoover,  President  of 
the  National  Savings  and  Trust  Company,  Alexander 
306  Aluncastei*,  a  member  of  the  bar,  and  myself;  the 
executors  have  closed  the  estate  in  probate  court 
and  are  acting  as  trustees  under  the  will. 

In  P^ebruary,  1924,  Air.  Dante  informed  me  of  conditions 
at  the  Highlands-AVestmoreland,  which  he  said  he  thought 
made  a  sale  advisable;  he  later  wrote  me  a  letter  about  it; 
the  substance  was  that  there  was  not  an  adequate  revenue, 
such  pro])erties  were  going  down,  it  would  be  to  the  best 
interests  of  the  estate  to  disyiose  of  it.  He  thought  the 
real  estate  market  was  at  its  ])eak  at  that  time  and  that  it 
was  a  good  time  to  get  rid  of  the  property.  AVe  discussed 
the  amount  to  be  received  for  it,  but  1  do  not  think  we  dis¬ 
cussed  anv  definite  amount. 
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About  March  21,  1924,  Daiilo  bj‘  m*;!!!  mo  the  offer  sul)- 
mitted  l>y  Morris  Baskin  throu;L*li  Mr.  (Jardiiior,  a  real 
estate  bi'oker.  ])ant(‘  did  not  recomnieinl  tlie  acce])tanc(‘ 
of  that  olTer;  he  said  he  did  not  think  Mr.  Ihiskin  was  th(‘ 
])ro|)er  kind  of  a  man  to  run  an  {j])ai‘tment  lious(‘  of  th(‘ 
character  of  the  Highlands,  and  he  tlioui;*lit  tlie  i)i*o])eiiy 
would  run  down  under  his  direction,  and  said  tliat  the  cash 
payment  offered  was  very  small.  He  said  he  ho])ed  to  be 
l)ack  in  three  or  four  days  with  a  contract  fi’om  Mi\  Wai'd- 
man.  1  did  not  do  anything-  about  the  Baskin  oifcn*:  1  may 
have  mentioned  it  to  Mrs.  Hutchins. 


About  ^larch  ‘10  ^Ir.  Dante  broui-ht  me  the  Wardman 
offer,  dated  March  29,  1924,  and  T  took  that  up  with  ^frs. 
Hutchins,  1  took  up  botli  offers.  About  the  time  1  wrote 
that  memorandum  lettei*  of  A])i*il  !)  1  told  Mi*s.  Hutchins 
T  thouiiht  she  had  better  ,iLi(‘t  some  inde])endent  advice  about 
the  value  of  the  pro])erties,  and  she  and  1  called  on  Mr. 
William  D.  Hoover,  Pi’esident  of  the  National  Savini2:s  and 
Trust  Company,  known  to  me  to  be  a  banker  and  well 
307  versed  in  real  estate  matters.  AVe  discussed  this 


matter,  amouu:  others,  with  him,  and  he  said  he  did 
not  know  Baskin;  1  told  him  what  T  knew;  he  said,  “1 
would  much  rather  sell  the  pro])erty  to  Mr.  Wardman,  1 
think  his  notes  would  have  a  greater  value  if  you  wanted  to 


dispose  of  them;”  he  said  notes  made  by  Wardman,  Hobbs 
and  Bones  would  have  a  much  better  market  value,  and  in¬ 


dicated  that  in  case  money  was  needed  to  be  raised  it  could 

be  raised  more  readilv  on  their  notes  as  security.  T  had 

•  » 

recommended  to  ^Nfrs.  Hutchins,  prior  to  <»‘oiu<>-  to  see  Mr. 


Hoover,  that  the  Wardman  offer  was  the  best;  T  don’t  think 


T  said  auvthiu<>*  to  Mr.  Cohen  about  the  AVardman  offer 
prior  to  the  time  T  made  that  recommendation:  1  had  had 
no  conversation  with  Mr.  Cohen  about  it.  T  never  had  anv 
conversation  at  all  with  Mr.  (’ohen  about  the  Wardman 


offer  until  we  .i>‘ot  into  ue.i>*otiations  in  Alay  looking-  toward 
a  settlement  of  the  litifi:ation.  The  matter  was  broached  at 
the  meet in]<»:  we  had  in  Cohen’s  office  on  A])ril  11,  Airs.  Hut¬ 
chins  did  the  talkini*-  and  T  did  not  sav  anvthiim-.  At  that 

i  ^  •  «  1  ’ 

time  T  do  not  think  we  discussed  the  advisability  of  a(*c(‘])l- 
in«:  either  offer,  but  Mrs.  Hutchins  was  arunini**  to  all  pr(‘s- 
ent  that  irrespective  of  whether  or  not  flu*  litigation  was 
settled,  it  was  a  <>:ood  time  to  i>’et  rid  of  some  of  these  non- 
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producing'  i)ro])crtios.  T"])  to  April  9,  'wlicn  T  drafted  tlu* 
letter  which  1  intended  to  send  to  Merillat  and  (%)hen,  and 
wliich  was  returned  to  me  witli  some  suggestions  of  changes, 
I  had  not  said  anything  to  ^Ir.  Cohen  about  this  proiiosi- 
tion  at  all.  ^ty  letter  of  April  9  was  not  written  and  sent 
to  Cohen  or  ^lerillat ;  1  sent  it  by  ^Ir.  Dante  to  Mr.  Cohen 
to  read;  it  was  a  pro])osed  thing  that  never  went  through. 

Two  or  three  days  after  the  letters  of  April  18  were  sent 
ont,  1  was  informed  that  a  proposition  to  settle  the  will 
litigation  on  a  basis  providing  that  ^NFrs.  TTntchiiis 
308  received  thirty  ])er  cent  of  the  estate  was  not  accep¬ 
table  to  the  other  interests;  T  heard  that  from  Mr. 
Merillat  and  ^tr.  Cohen,  I  wonld  not  be  positive  jnst  how 
it  came  to  me.  About  ^fav  0  the  conferences  b(‘gan  which 
resnlted  in  the  ^fav  IGth  agi'eement;  at  that  time  T  snb- 
mitted  a  memorandum  of  the  conditions  which  ^Frs.  ITntch- 
ins  wanted  agreed  to,  among  them  that  the  AVardman  offer 
on  the  TTighlands-AVestmoreland  shonld  be  accepted.  Pi'ior 
to  that  time  Atr.  Cohen  had  not  said  anything  to  nn*  about 
accepting  the  AVardman  offei';  indeed  he  did  not  urge  me 
to  do  so  or  make  any  re])resentations  to  me  about  the 
marketability  of  the  notes  of  Bones,  TTobbs  and  AAvardman, 
nor  did  he  at  any  time;  T  think  at  some  of  these  meetings 
Air.  Cohen  did  state  that  he  considered  the  AA^ardman  oifer 
was  the  much  better  offer  of  the  two;  Atr.  AFei'iHat  during 
the  early  stages  of  the  negotiations  took  the  postion  that 
it  seemed  a  shame  not  to  accept  the  Baskin  offer  which  was 
$50,000  more.  Both  those  offers  had  expired  a1  that  time, 
bv  their  own  time  limits. 

Some  time  between  Afay  0  and  10,  during  tli('S(‘  negotia¬ 
tions,  something  was  said  by  somebody  on  the  subject  that 
the  prospective  purchasers  had  been  informed  that  AAbdter 
TTntchins  wonld  not  agree  to  a  commission  greater  than 
$25,000,  and  that  AATirdman  had  gone  np  in  the  air. 

T  never  had  a  conversation  with  Air.  Cohen  about  a  divi¬ 
sion  between  Knott  and  Tyler  and  Rutherford  of  tlie  $18,- 
000;  T  don’t  say  T  was  not  there  and  might  not  have  said 
something,  but  I  had  no  specific  conversation  with  Air. 
Cohen  about  it. 


At  the  time  of  the  settlement  of  the  Highlands-AA^st- 
moreland  sale,  on  August  15th,  1924, 1  know  we  did  not  make 


010 


MYER  COHEN,  TR.,  VS.  W.  S.  lirTCHINS  ET  AL. 


(lis])nrsom<*iits  to  the  bonofK'iario.'  until  tlio  next  day,  it  is 
<liutt*  |)ossi])k‘  Ave  did  not  make*  out  the  cheeks  until  the  Kith, 
and  it  is  my  recollection  I  was  ])resent  when  the 
309  check  was  handed  to  .Mr.  llohhs.  Shortly  after  the 
trustees  started  to  function  Mr.  Cohen  adopted  the 
procedure  of  drawing**  nj)  minntes  after  each  meeting,  and 
lie  put  down  what  he  thoim'ht  took  ])lace;  the  minntes  do  not 
contain  everythin, i>:  that  was  said,  just  the  substance  of  the 
actions  and  somethin^:  as  to  what  was  said;  it  was  custom¬ 
ary,  but  not  invariable,  that  the  trustees  initial  the  mem¬ 
orandum  of  the  minutes. 

As  to  mv  testimonv  that  1  had  no  convm-sation  with 
•  * 

(\)hen  on  the  snb.ject  of  his  bein,i>-  interested  in  the  com¬ 
mission  on  the  ni,<>‘hlands  sale,  until  after  this  suit  was 
broiyuht,  I  will  have  to  correct  my  testimony  tluo'e,  because 
the  suit  was  not  tiled  until  Xovember,  192;*),  and  1  had  writ¬ 
ten  Mr.  Cohen  in  July,  and  wlien  he  came  back  in  the  fall 
he  and  I  had  some  talk  about  the  matter;  he  told  me  his  side; 
T  had  not  heard  his  side  of  it  Avhen  I  wrote  my  letter  of 

Jiilv  18.  Before  I  wrote  mv  letter  of  Jnlv  IS  he  had  not 

•  •  • 

said  anvthini*-  to  me  about  whether  he  had  or  had  not  anv 

•  *  ’  * 

interest  in  the  Knott  commission. 

T  knew  Indore  ^Ir.  Cohen  went  to  Atlantic  City  in  June, 
1925,  that  he  had  been  ill ;  T  would  say  he  was  away  from  his 
office,  ill,  a  coipjle  of  weeks. 

The  “information”  I  refer I’ed  to  in  my  hdtei*  of  duly  IS 
I  ,<>ot  from  Mr.  ^terillat  and  T  think  from  Mr.  Knott;  if  1 
did  not  get  it  from  Knott  direct  T  saw  in  Mr.  ]\rerillaCs 
office  letters  Knott  had  written  about  the  matter;  1  knew 


of  Mr.  Morillat ’s  telegram  to  ^tr.  Cohen  of  July  15,  and  saw 
the  rough  draft  of  it,  at  ]\Ir.  Mei'illaCs  office,  before  it  went 
out;  he  discussed  the  situation  with  me;  1  told  him  1  would 
not  sign  the  telegram  at  that  time.  I  did  not  make  any 
objection  to  the  telegram  being  sent,  because  he  was 
310  representing  another  interest. 

Zach  M.  Knott  first  called  at  my  office  in  the  winter 
of  1925,  I  think  it  was  February,  it  might  have  been  befoi*e 
Christmas  1924;  he  called  on  several  occasions  earlv  in  1925 
and  late  in  1924,  to  find  out  if  I  had  any  objection  to  his 
trying  to  find  a  purchaser  for  some  of  the  other  ])roperties 
of  the  estate;  I  told  him  T  had  no  objection.  He  called  two 
or  three  times;  he  did  not  say  anything  about  Mr.  Cohen, 
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but  said,  “I  liavo  soinclljiiig-  on  my  mind  that  T  want  to  toll 
you  a])out  the  Highlands  and  Westmoreland  transaction, 
hut  the  lime  is  not  right  yet.”  Hr.  ^lerillat  s])oke  to  mo 
about  Hr.  Knott  about  the  same  time,  a  little  hit  later,  I 
guess  it  was;  he  told  me  Hr.  Knott  had  been  in  there  and 
told  him  his  side  of  the  story,  or  part  of  it,  and  said  he  was 
going  to  produce  certain  evidence. 

I  have  no  knowledge  whatsoever  of  Hr.  Cohen  or  Hr. 
Dante  ever  receiving  a  portion  or  part  of  any  commissions 
on  sales  other  than  the  llighlands-Westniorelaiid.  1  have 
no  ])ersoiial  knowledge  that  Hr.  Dante  received  any  part 
of  the  commission  jiaid  to  the  Wardman  Construction  Com¬ 
pany  or  to  Knott  or  Tyler  and  Kutherford  on  the  lligh- 
huids-Westmoreland  sale;  1  have  absolutely  no  knowledge 

that  auv  member  of  Hr.  Dante’s  familv  ever  received  anv 

«  •  • 

j)art  of  the  commission  on  the  Highlands-Westmoreland 
sale  or  any  other  sale  of  properties  of  the  Hutchins  estate. 

Shortlv  after  Hr.  Herillat  and  Hr.  (’ohen  and  I  started 
in  as  trustees  under  the  agreement  of  Hay  lb,  11)24,  when 
the  (piestion  of  inadecjuate  insurance  on  the  property  was 
discussed.  Hi*.  Herillat  told  Hr.  (’ohen  he  would  leave  all 


insurance  matters  entirely  in  Hr.  Cohen’s  hands,  that  he 
considered  Hr.  (V)hen  an  expert  on  insurance.  1  told 
311  Hr.  Cohen  I  would  take  u])  each  matter  as  it  arose 
and  would  consider  it,  and  while  I  considered  he  had 
greater  knowledge  of  insurance  than  I  did  1  wanted  to  have 
an  opinion  in  the  matter.  Hrs.  Hutchins  told  m(‘  her  late 
husband,  Hr.  Stilson  Hutchins,  was  not  a  believer  in  large 
insurance,  and  that  he  chose  the  right  to  wi-ite  his  own  in¬ 
surance,  and  she  told  me  to  go  verv  slow  about  increasing 
anv  insurance. 

During  the  time  the  trustees  have  been  functioning,  the 
insurance  placed  by  the  estate  has  been  written  through  the 
office  of  Wolf  and  Cohen,  ^Ir.  Cohen’s  office.  After  we 
were  ajipointed  trustees  Hr.  Cohen  told  us  he  had  written 
the  insurance  for  Hr.  Hutchins  for  years  and  had  written 
Hr.  Dante’s  insurance  while  he  was  collector  and  trustei*, 
and  asked  if  we  had  any  objection  to  his  firm.  Wolf  and 
C’ohen,  continuing  to  write  the  insurance.  I  told  him  ])er- 
sonally  I  did  not  object  as  long  as  he  had  written  it  in  the 
past  and  T  saw  no  reason  to  take  it  out  of  his  hands.  All 
the  insurance  that  has  been  written  since  I  have  been 
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trustee  lias  been  written  tliron^li  Mr.  Colien’s  ofTiee.  ^Irs. 
Hntcliins  knew  I  liacl  agreed  to  have  insurance  written 
tlirongli  tlie  olbce  ot'  Wolf  and  Cohen. 

‘^The  Court:  Is  this  insurance  agency  a  corporation  or 
a  partnership? 

“^[r.  Hogan:  It  was  a  ])artnership,  l)ut  the  pleadings 
sliow  that  it  is  owned  by  ^Ir.  Cohen.’’ 

Witness  identified  letter  of  June  G,  1!)24,  on  letterhead 
of  (i.  (J.  Loebler  &  (h)mpany,  as  the  appraisal  about  which 
he  testified  from  memory.  Said  letter  was  marked  for 
identification  as  “Defendants’  Kxhibit  for  idiMitification 
A,’’  and  stated  in  substance  that  the  sound  value  of  the 
Convention  Hall  building  was  at  that  time  estimated 
312  at  5(^250, 000 ;  that  the  replacement  value  of  a  similar 
building  in  accordance  with  the  then  building  regula¬ 
tions  would  l)e  approximately  $800,000.00,  and  stated  the 
opinion  that  in  case  of  fire  on  the  first  floor  the  ex])osed 
steel  structure  would  soon  fail  under  intense  heat  and  cause 
the  floor  above  to  fall,  causing  a  great  deal  of  damage. 

The  witness  Gittings  continued: 

At  the  time  the  option  on  Convention  Hall  was  given,  1 
understood  a  corporation  was  to  be  organized  S])ecifically  to 
take  over  the  building,  and  that  would  be  its  only  asset. 
I  considered  the  land  was  worth  at  least  $1()(),()()(),  it  was 
assessed  for  taxation  at  about  $88,000.  I  did  not  have  any 
appi'aisement  made  of  the  land,  that  figure  was  my  (‘slimate 
of  it.  The  amount  of  insurance  provided  for  in  the  contract 
which  I  talked  over  with  Mr.  Cay  wood  was  $200,000,  full 
amount  of  the  deferred  payments;  first  payment  was  $23, - 
000,  deferred  payments  $25,000  a  year  for  ten  years.  I  told 
him  that  I  thought  when  ^fr.  Cohen  came  down  town  he 
could  adjust  the  matter  without  any  trouble.  I  thought 
$150,000  insurance  would  be  adecpiate  uidess  the  ])ui*chaser 
wanted  to  carry  more  for  his  own  ])rotection.  The  pur¬ 
chaser  was  to  pay  the  premium  on  any  insurance  that  was 
placed  on  the  ])roperty,  that  was  undei’stood  by  me  through¬ 
out.  About  a  week  or  ten  days  after  Mr.  Cohen  came  back 
down  town,  I  learned  that  the  matter  of  the  insui'ance  had 
been  adjusted;  1  did  not  learn  the  details  of  it  then,  and 
when  I  got  the  contract  1  saw  it  carried  a  provision  for 
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$200, ()()()  iiisuraiice  in  companies  satisfactory  to  the  trustees 
and  at  the  exj)ense  of  the  ])nrchaser.  After  that  time,  Mr. 
(iardner  told  me  liow  it  had  been  adjusted;  he  said  Mr. 
Cohen  had  ai^reed  to  let  liim  write  tlie  insurance  as  broker, 
and  ^ive  him  the  ])r()ker’s  commission,  and  that  is  the 

313  I’eason  wliv  tliev  let  Mr.  Cohen  write  the  insurance, 
and  they  aj;Teed  upon  $200,000.  The  loan  was  ])aid 

off  in  about  a  vear  so  far  as  the  Hutchins  estate  was  con- 
cerned,  and  it  is  a  closed  transaction. 

i\Ir.  Merillat,  Mr.  Cohen  and  I,  as  trustees  of  the  Hutch¬ 
ins  estate,  have  sold  a  number  of  other  tracts  of  land,  have 
sold  some  since  this  suit  was  tiled,  including-  the  ])r()perty 
at  Fourteenth  and  0  Streets,  X.  \V.,  the  most  valuable 
])iece  of  real  estate  owned  by  the  Hutchins  estate,  sold  in 
duly  1{)2()  for  $l,4()0,t)00,  through  the  firm  of  11.  L.  Knst 
Company,  and  the  Armory  Buildini;-,  on  L  Street,  through 
a  real  estate  agent,  and  some  ground  on  Conduit  Koad, 
about  seventeen  acres.  AVe  subdivided  about  twenty  acres 
of  a  tract  of  about  one  hundred  acres  near  Kansas  (hty, 
.Missouri,  and  sold  some  of  it,  about  100  lots,  under  a  con¬ 
tract  with  a  i*eal  estate  agent  named  11.  K.  Funis,  to  sub¬ 
divide  and  sell  the  pro])erty. 

AVe  have  had  an  offer  of  $300,000.  cash  recently  for  the 
Builders  Plxchange,  through  a  real  estate  agent;  we  had  an 
offer  for  it  in  November  1025  of  $325, OOt).,  through  (i.  F. 
Maury  from  K.  P.  Andrews,  which  was  rejected;  Mr.  Co- 
lien  and  1  agreed  to  it.  Air.  Alerillat  objected. 

1  ol)tained  an  offer  through  an  attorney  of  $305,000.00, 
with  flat  $5,000.  commission,  for  the  Mt.  ATnmon  Apartment 
house;  it  was  rejected  by  Air.  Cohen  and  Mr.  Merillat. 

There  was  a  statement  made  bv  Mi*.  Theodore  dudd  last 

* 

fall  or  winter  that  he  had  a  purchaser  for  this  proj)erty  at 
$310,000.;  Air.  Cohen  was  willing  to  sell  at  that  ])rice.  Air. 
Alerillat  said  he  was  holding  it  for  $325,000.,  later  on  when 
Air.  Alerillat  said  he  would  take  $310,000,  1  went  back  to 
Air.  Jndd  who  said  the  jmrehaser  no  longer  wanted  the 
property. 

No  otfei*  has  been  received  for  the  unim))roved  lots.  AVe 
rec'eived  an  offer  from  a  Ah*.  Strider  of  $3,50t).,  in- 

314  creased  to  $4,000.,  for  the  stable  in  the  rear  of  1439 
Khode  Island  Avenue,  last  offer  was  less  than  the 

assessed  value ;  Air.  Cohen  and  I  were  willing  to  accept  it, 
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not  that  1  (lid  not  think  it  worth  morn,  hut  in  or(k‘r  to  sottk* 
up  the  estate. 

“Q.  AVliat  emharrassmeut  have  you  siirtered  in  your 
(lealin<>s  with  real  estate  agents  in  eonueetion  with  the  sale 
of  pro])erties  as  a  result  of  anything*  Mr.  (\)hen  has  done, 
that  vou  know  of?  A.  Anvthiiig  that  Mr.  Cohen  has  done? 

“Q.  Yes.  AVhat  embarrassment,  if  any,  have  you  found 
in  getting*  real  estate  agents  to  deal  with  you  as  trustee? 
A.  1  do  not  know  whether  it  is  exactly  embarrassment,  but 
since  this  suit  has  been  brought  real  estate  men  approach 
vou  very  different Iv  from  what  thev  did  before. 

“(^.  They  do  since  the  suit  was  brought  ?  A.  They  do.’’ 

On  re-direct  examination  the  witness  Oittings  testilied 
in  substance  as  follows: 

When  1  spoke  to  ]\lr.  Cohen  in  res])ect  to  the  Knott  mai- 
ter,  1  think  1  told  him  on  several  occasions  that  the  acce])t- 
ance  by  him  of  this  money  placed  him  in  a  position  to  be 
criticised  at  least;  Mr.  Cohen  on  several  occasions  has  told 
me  his  side  of  the  story  and  1  have  listened  and  have  not 
argued  very  much  with  him  about  the  facts.  I  know  i)osi- 
tively  that  when  he  got  permission  from  Mr.  Merillat  and 
myself  to  see  Wardman,  for  the  purpose  of  reviving  the 
offer,  that  he  was  trustee;  otherwise  he  would  not  have 
asked  me  for  ])ermission. 

^Ir.  Cohen  at  one  time  said  the  Builders  Exchange  was 
worth  ){)().  but  later  changed  his  mind.  In  some  in¬ 

stances  the  objections  made  by  Mr.  Merillat,  and  by  >Mr. 
Hutchins  prior  to  the  api)oiutment  of  the  trustees,  led  to  the 
estate  getting  more  money  than  the  offers  first  made,  ex¬ 
cept  in  the  llighlands-Westmoreland  (*ase.  On  the  Four¬ 
teenth  and  (j  Streets  property  Mr.  Merillat  and  Mr. 
dlo  Hutchins  were  always  the  high  ones;  I  never  ex¬ 
pressed  my  willingness  to  .sell  for  a  million  and  a 
(piarter,  never  had  that  otfer  made  to  me;  an  olfer  of 
}fl,3()0,0t)0.  was  not  made,  a  letter  stated  that  under  certain 
conditions  there  would  be  an  offer  of  that  tigure.  What: 
those  conditions  were  1  have  never  heard. 

^ly  first  conversation  with  Mr.  ^lerillat  about  the  Knott 
matter  was  not  when  he  showed  me  the  telegram  he  had 
sent  to  Mr.  Cohen  in  July  1925;  Mr.  ^lerillat  had  had  some 
conversations  with  me  about  the  matter  before  that,  and 
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told  me  tliat  Mr.  Knott  was  to  i*ive  him  the  evidence. 

1  know  Mr.  Merillat  had  some  talks  with  me  about  a  month 
before  the  telegram  was  sent. 

The  statement  of  >Mr.  Merillat  that  he  was  willing  to 
leave  insurance  matters  to  Mr.  Cohen  was  two  or  three  days 
after  we  were  a])pointed  trustees,  and  ])efore  the  sale  of 
Convention  Hall. 

Tn  the  fall  of  1924  Mr.  Dante  mentioned  to  me  in  an 
offhand  manner  that  Mr.  Cohen  had  straightened  out  some 
trouble  over  commissions  between  Tyler  and  Kutherford 
and  Knott;  he  did  not  tell  me  what  the  trouble  was,  but 
said  he  thought  Mr.  Cohen  handled  it  in  a  very  nice  man¬ 
ner;  he  did  not  tell  me  that  ^Ir.  (T)hen  had  taken  money 
from  Mr.  Knott  for  so  doing. 


On  re-cross  examination  the  witness 
in  substance  as  follows: 


Gittings 


testilied 


When  Mr.  Cohen  spoke  of  seeing  Mr.  AVardman  about 
reviving  the  Wardman  offer,  it  mav  have  been  the  Kith  dav 
of  May  when  we  held  the  first  meeting  of  the  trustees,  or 
after  Mr.  (^ohen  had  come  back  from  Boston  and  Atlantic 
City,  which  would  make  it  the  2()th  of  May;  in  any  event,  it 
was  subseciuent  to  the  time  when  1  insisted  to  Air. 
dl()  Walter  Hutchins  that  eitlier  in  the  formal  document 
or  in  a  contemporaneous  document  the  j)arties  in 
writing  authorize  the  acce])tance  of  the  offer,  and  to  the 
time  when  Atrs.  Hutchins  directed  that  that  must  be  done 
as  a  condition  to  her  making  the  agreement;  that  was  the 
condition  throughout  all  the  negotiations,  I  never  receded 
from  that  ])osition;  1  receded  from  a  number  of  others,  l)ut 
never  from  that. 


Tlierenpon  ))laintiffs  called  as  a  witness  A.  D.  Gardner, 
who  testified  in  substance  as  follows: 

I  am  Secretary  and  Superintendent  of  Convention  Hall 
Bowling  Alleys,  associated  with  Air.  Blick  and  others  in 
business  transactions,  and  participated  in  the  purchase  of 
the  Convention  Hall  property  from  the  Hutchins  Estate. 
The  lirst  offer  was  submitted  to  Air.  Dante  for  $2()(),000. 
or  $225,000;  that  was  not  accepted.  After  several  meetings 
in  Air.  Cohen’s  office  we  made  an  offer  of  $250,000.  and  ul¬ 
timately  an  offer  of  $275,000.  and  got  an  option  at  the  latter 
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price.  ^Ir.  (iiliiiigs  and  .Mr.  Meriliat  ()l)jected  to  the  $2o0,- 
000.  offer,  ^Ir.  Cohen  was  willing  to  accept  that  i)rice. 

We  took  up  the  option  within  the  time  limit,  and  a  con¬ 
tract  of  purcliase  was  prepared,  1  think  in  Mr.  Cohen’s 
otlice;  I  saw  it  in  the  office  of  Mr.  C.  CMiester  Caywood,  who 
was  attorney  for  us  in  the  matter.  The  tirst  contract  pro¬ 
vided  for  either  $200,000.  or  $250,000.  insurance  to  run  the 
l)eriod  of  the  trust,  ten  years.  Wa  objected  that  when  we 
curtailed  the  trust  $25,000.  a  year  we  wanted  to  reserve  the 
right  to  write  that  insurance  with  another  company  at  that 
time.  I  may  have  been  present  when  .Mr.  Caywood 
317  handled  with  .Mr.  Meriliat  the  matter  of  the  insur¬ 
ance.  The  attitude  taken  was  that  the  amount  of  the 
insurance  should  l)e  decreased  as  the  i)ayments  were  made. 
The  reason  was  that  1  as  insurance  broker  could  place  that 
insurance  with  a  company  which  1  represented.  .Mr.  Cohen 
subsequently  agreed  to  allow  me  a  brokerage  commission 
and  then  the  insurance  was  satisfactory  to  us;  I  think  the 
broker’s  commission  was  tifteen  per  cent.;  the  customary 
amount  to  the  agent  who  wrote  the  insurance  was  twenty- 
live  per  cent,  and  of  that  twenty-tive  he  agreed  to  allow  me 
tifteen.  I  agreed  to  let  his  office  write  whatever  other  in¬ 
surance  the  Convention  Hall  Bowling  .Vllevs  Inc.  would  re- 
(piire,  liability  insurance,  etc.  This  was  before  the  agree¬ 
ment  was  reached.  The  insurance  on  Convention  Hall  was 
written  through  Cohen’s  office  for  one  vear,  and  chargeil 
to  us  as  purchasers,  and  we  i)aid  for  it  by  check  of  Con¬ 
vention  Hall  Bowling  Alleys  Inc.,  5th  Street  between  K  and 
L  X.  W.,  Xo.  42,  dated  August  5,  1925,  to  the  order  of  AVolf 
k  Cohen,  $1,790.00,  drawn  on  Merchants  Bank  and  Trust 
Company,  countersigned  by  John  S.  Blick;  endorsed  to 
order  of  Federal  Xational  Bank,  by  Wolf  and  Cohen, 
stamped  “Paid  8-7-1925.”  Check  being  duly  identified  was 
offered  and  received  in  evidence  as  Plaintiffs’  Exhibit 
Xo.  18. 

On  cross-examination  the  witness  A.  D.  Oardiier  testi¬ 
fied  in  substance  as  follows : 


few  months  after  the  purchase,  when  we  made  im¬ 
provements  on  the  building,  we  arranged  to  increase  the 
insurance  by  eliminating  the  co-insurance  clause  without 
suggestion  from  anyone;  I  investigated  the  subject  and  de- 
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cided  it.  At  the  end  oi‘  the  year  we  did  not  continue  the 
trust  with  the  Hutchins  estate,  we  placed  the  loan 
318  elsewhere  and  insured  the  same  building  for 
$250, 000  after  placing  the  loan  through  Kandall 
Ilagner  with  an  insurance  company. 


Thereupon  ])laintiffs  called  as  a  witness  R.  Bruce  War¬ 
den,  who  testified  in  substance  as  follows: 


I  am  connected  with  Tyler  and  Kutherford,  real  estate 
office;  Zach  M.  Knott  is  connected  with  our  tirm,  he  works 
with  us  on  a  commission  basis.  1  knew  of  the  Wardman- 
Bones-llobbs  contract  of  March  20,  1024,  for  the  ])urchase 
of  the  Highlands-\Vestmoreland  apartment  houses,  and  that 
the  Wardman  Construction  Com])any  had  a  half-interest 
in  the  commission. 

Karly  in  April  1024  1  heard  a  conversation  in  the  office 
between  Mr.  (ffiarles  AVarden  and  Mr.  Knott  about  some  of 


the  parties  in  interest  not  yet  having  ap])roved  the  contract. 

The  sale  was  consummated  and  the  commission  ])ayable 
in  August.  Monday  morning,  August  18,  1024,  when  1 
I'eached  the  office,  I  found  Mr.  Knott  in  a  vei'y  upset  frame 
of  mind,  and  he  informed  me  that  he  had  gone  around 
Saturday  morning  to  get  the  check  for  the  commission  in 
the  sale  from  Mr.  Cohen,  and  that  Cohen  had  told  him  that 
he  had  the  check  but  that  he  had  not  signed  it,  that  he  wouhl 
first  like  to  get  settled  the  question  of  his,  Cohen’s,  fee  for 
his  services  in  the  matter.  Then  Knott  went  on  to  ex])lain 
just  how  Mr.  (/ohen  came  into  it.  It  was  my  first  knowledge 
of  Mr.  Cohen  in  the  matter  at  all.  Knott  said  that  when  the 


letter  written  by  Mr.  (ffiarles  0.  AVarden  about  the  Knott 
commission  had  gone  to  the  AVardman  office  Knott  was. 
afraid  it  would  kill  the  deal,  and  he  had  gone  to  see  Dante 
lo  find  out  what  he  would  suggest  to  keej)  the  thing  smoothed 
out  and  keep  it  alive,  and  that  Dante  had  suggested  that 
they  go  to  see  Air.  Cohen,  which  ho  had  done;  they 
319  went  to  see  Air.  Cohen  and  Dante  ex])lained  tlie  sitim- 
tion  of  Air.  Knott’s  fears  to  Air.  Cohen  and  asked 
Air.  Cohen  if  he  would  use  his  influence  or  interest  with 
Air.  AA'ardman,  as  he  was  well  acquainted  with  him,  to  hold 
the  thing  in  abeyance  until  some  settlement  could  be  reached 
on  the  commission. 
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On  the  morning  of  August  18  when  1  learned  of  this  I 
went  to  see  Mr.  Dante;  1  asked  him  first  just  what  Mr. 
Cohen  had  done.  As  1  said,  Cohen’s  interest  in  the  matter 
was  entirely  unknown  to  me  up  to  that  moment,  and  Mr. 
Knott  was  in  such  an  upset  frame  of  mind  that  it  was  very 
difficult  for  me  to  gather  clearly  from  him  just  what  had 
happened.  Mr.  Dante  said  that  Cohen  had  taken  the  matter 
up  with  Mr.  Wardman  and  he  thought  he  had  undoubtedly 
saved  the  sale,  saved  the  transaction.  1  told  Mr.  Dante  that 
Mr.  Cohen  had  held  up  the  check. 

I  then  went  around  to  see  Mr.  Cohen,  and  asked  him  how 
it  liappened  that  he  was  claiming  a  fee  from  Mr.  Knott ;  he 
explained,  very  much  in  the  same  line  that  Mr.  Dante  had, 
that  Mr.  Dante  and  Mr.  Knott  had  come  to  him  and  had 


asked  him  to  go  to  see  Mr.  Wardman  and  see  if  he  could  not 
get  him  to  hold  off  thewithdrawal  of  theotfer  until  the  (pies- 
tion  of  commission  could  be  straightened  out,  and  that  he 
had  been  to  see  Mr.  Wardman,  I  understood  from  Mr. 
(\)hen,  several  times,  and  that  he  felt  that  his  woi'k  with 
Wardman  had  kept  the  deal  on.  T  don't  remember  wliethiM- 
1  asked  him  what  the  amount  of  his  claim  was;  1  alnvidy 
knew  what  ^Ir.  Knott  had  told  me,  that  ^Ir.  Cohen  was 
asking;  1  believe  T  told  Mr.  Cohen  what  Mr.  Knott  liad  told 


me. 

In  the  conversation  with  Dante  1  had  said  that  I  felt  that 
Mr.  Knott  had  been  totally  unprepared  for  any  claim  on 
^Ir.  Cohen’s  part,  as  Mr.  Knott  felt  that  Mr.  Cohen 
320  represented  some  of  the  interested  parties  and  would 
look  for  his  compensation  to  them,  and  that  1  felt 
the  same  way  about  it.  Mr.  Dante  said  Mr.  (V)hen  had 
stepped  into  the  breach  and  saved  the  situation,  and  that 
while  we  were  not  legally  obligated  to  recognize  his  claim, 
he  certainly  thought  we  were  morally  so;  and  he  suggested 
then  that  1  take  a  check  for  $2,()()0,  and  go  around  to  Mr. 
Cohen  and  see  if  T  could  not  effect  a  compromise  with  him. 
I  did  not  do  that.  T  simply  went  to  iMr.  Cohen’s  office  to 
get  his  side  of  the  story.  Next  1  went  to  see  Mr.  llobbs. 

After  having  see-  ^Ir.  Hobbs  I  went  back  to  my  office  and 
wrote  a  letter  outlining  the  whole  situation  to  i\Ir.  Charles 
G.  Warden,  who  was  away  on  his  vacation;  and  after  T  had 
received  word  from  him  T  went  to  see  ^Ir.  Dante  the  second 
time;  I  believe  ^Ir.  Cohen  had  left  town  in  the  meantime. 
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I  asked  Dante  if  lie  lliouglil  Cohen  would  aeeeiit  the  $2,000 
compromise ;  Dante  said  he  would,  he  thought,  and  he  volun¬ 
teered  to  act  as  an  intermediary  between  the  office  and 
Cohen,  and  suggested  that  1  send  the  check  and  letter  to  him 
and  let  him  forward  them  to  Cohen.  1  did  this.  Witness 
identitied  check  sent  to  Cohen,  and  it  was  otfered  and  re¬ 
ceived  in  evidence  as  plaintiffs’  Mxhihit  No.  10,  being  check 
of  Tyler  and  Kutherford  Inc.,  No.  58315,  August  25,  1924, 
to  order  of  i\lyer  Cohen,  in  the  sum  of  $()50.00,  drawn  on 
Kiggs  National  Bank,  endorsed  and  dejiosited  to  Mr. 
Cohen’s  credit  in  Federal-American  National  Bank,  and 
stamped  ‘  ‘  Paid  9-2-24.  ’  ’ 

AVitness  identitied  letter  written  by  him  August  25,  1924, 
to  Air.  Cohen,  which  letter  was  offered  and  received  in  evi¬ 
dence  as  Plaint itf s’  Exhibit  No.  21,  and  is  as  follows: 

321  “Tyler  &  Rutherford,  Incorporated,  Real  Estate, 

Loans  &  Insurance. 

Office  1018  ATn’mont  Ave.  N.  AV.,  AAbishington,  D.  C. 

Aug.  25,  1924. 

Alyer  Cohen,  Esq., 

c/o  AVilliam  J.  Dante,  Escp, 

721  13th  Street  N.  AV.,  Citv. 

Dear  Sir  : 

AVA'  are  handing  you  herewith  our  check  for  $650.00  in 
settlement  of  your  fee  in  the  “ Highlands ’’-“AVestmore- 
land”  sale,  the  sum  of  $1,350.00  having  been  paid  you  by 
Air.  Knott,  making  an  aggregate  of  $2,000.00,  which  sum 
we  trust  will  be  acceptable  to  you  as  your  full  fee  in  the 
matter. 

Kindly  acknowledge  receipt,  and  oblige. 

Yours  very  truly, 

TYLER  &  RUTHERFORD, 

R.  BRUCE  AVARDEN, 

Sect  i/.-T  reas/^ 

Kncl—Ck, 


Said  letter.  Exhibit  No.  21,  and  check  Exhibit  No.  19,  were 
enclosed  in  a  letter  addressed  to  Air.  Dante,  dated  August 
25,  1924,  which  letter  was  identified  by  Avitness  and  otfered 
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and  received  in  evidence  as  Plaintiffs’  Exhibit  No.  20,  and 
is  as  follows: 

“Tyler  k  Kutlierford,  Incorporated,  Heal  Estate,  Loans  & 

Insurance. 

Office  1018  Vermont  Ave.  X.  W.,  Washington,  I).  V. 

322  William  J.  Dante,  Esip, 

721  13th  St.  N.  W.,  City. 

Dear  Mr.  Dante: 

We  are  handing  you  herewith  our  check  to  the  order  of 
Myer  Cohen,  and  our  letter  to  him,  which  you  will  please 
forward,  as  per  your  olfer  to  the  writer  this  A.  M. 

We  trust  that  this  will  settle  the  matter  and  that  there 
will  be  no  further  claims  for  fees. 

Yours  very  truly, 

TYLER  k  RUTHERFORD. 

^  R.  BRUCE  WARDEN, 

Sect  y.-T  rvas/' 

On  cross-examination  the  witness  Warden  testilied  in 
substance  as  follows: 

1  received  a  letter  from  Mr.  Cohen  acknowledging  that 
check;  witness  identified  said  acknowledgment,  and  it  was 
offered  and  received  in  evidence  as  Defendants’  Exhibit 
B,  as  follows: 

“Summit  Springs  Hotel,  Poland,  Maine. 

August  28,  1924. 

Alessrs.  Tyler  and  Rutherford, 

Washington,  D.  C. 

Gentlemen  : 

1  acknowledge  receipt  of  your  letter  of  the  20th  inst.  with 
check  for  $050  enclosed,  through  our  mutual  friend,  Mr. 
W.  J.  Dante.  His  settlement  of  the  fee  matter  meets  my 
entire  approval  and  1  am  glad  to  have  the  matter  disposed 
of  in  a  manner  satisfactory  to  you  and  Mr.  Knott  as  well. 
Believe,  me,  gentlemen. 

Very  truly  yours. 
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The  witness  Warden  continued: 

Tyler  and  Rutherford  paid  Mr.  Knott  $350.00  so  as  to 
make  their  share  of  Mr.  Cohen’s  fee  $1,000  and  Mr.  Knott’s 
share  $1,000. 

In  April  1924  1  learned  that  a  controversy  about  the 
amount  of  the  commission  had  arisen,  and  about  the  latter 
l)art  of  April  1  learned,  1  think  from  Mr.  Knott,  that  Mr. 
Wardman  was  up  in  the  air  about  it  and  Knott  was  fearful 
that  the  deal  would  fall  through.  1  knew  that  our  office 
wrote  a  letter  to  Wardman  on  the  subject  April  26,  1924; 
1  did  not  write  the  letter.  Witness  identified  said  letter, 
which  was  offered  and  received  in  evidence  as  defendants’ 
Kxhibit  C,  and  is  as  follows: 

“Washington,  D.  C.,  April  26,  1924. 

Harry  Wardman,  Esq., 

#1430  K  Street  N.  W.,  City. 

Dear  Mr.  Wardman: 

We  are  this  morning  advised  by  Mr.  Dante,  the  Trustee 
of  the  Hutchins  Estate,  that  he  has  had  a  talk  with  Mr. 
Walter  Stilson  Hutchins,  who  alone  has  held  out  on  the 
acceptance  of  your  offer  for  the  ‘Westmoreland’  and  ‘High¬ 
lands’  Apartment  Houses;  that  he,  Walter  S.  Hutchins, 
would  accept  that  proposition  provided,  however,  that  the 
commission  on  the  sale  be  cut  from  the  figure  arrived  at 
under  the  Real  Estate  Board  rule  to  a  flat  figure  of  $25,000. 

We  beg  to  advise  you  that  we  will  not  agree  to  the  sale 
being  consummated  unless  this  office  receives  one- 
324  half  of  the  regular  Board  rule  commission. 

We  have  Mr.  Knott  to  care  for  in  this  office  out  of 
that  one-half  commission  and  we  see  no  reason  why  the  com¬ 
mission  should  be  cut. 

If  you  are  willing  to  take  the  property  at  Mr.  Walter  S. 
Hutchins’  method,  we  have  no  objection  to  your  doing  so, 
provided  that  out  of  the  $25,000,  this  office  is  to  receive  the 
eciuivalent  of  one-half  of  a  regular  Board  rule  commission. 
Yours  verv  trulv, 

TYLER  &  RUTHERFORD. 
CHAS.  G.  WARDEN, 

President, 
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'r]ir!*(Mi|)Oji  plaint itTs  (*all(‘(l  as  a  \vita(‘ss  C.  Chester  Cay- 
wood,  who  ti‘stitu‘(l  ill  snhstancc  as  t'ollows: 

I  am  ail  attorney  at  law  praetieinji;  in  this  (5ty,  and  re})- 
resented  Mr.  Bliek  and  Mr.  Gardner  in  the  purchase  by 
them  from  the  lintcliins  estate  of  the  Convention  Hall 
jiroperty.  After  the  option  was  j;iven  and  accepted  a 
formal  contract  for  the  ])nrchase  was  submitted  to  me,  the 
first  contract  about  June  2nd  or  3rd,  1925.  It  was  left  at 
my  office  by  Mr.  Dante,  and  provided  for  the  placing*  and 
jiaying  by  the  purchasers  of  $25,()()()  insurance  for  the  full 
term  of  the  loan,  ten  years;  the  deferred  purchase  money 
was  to  be  reduced  sf?25,()()()  annually.  As  attorney  for  the 
juirchasers  1  objected,  first  to  the  amount  of  the  insurance, 
and  second  to  the  fact  that  that  amount  had  to  be  carri(‘d 
during  the  entire  term  of  the  loan.  I  made  the  objection 
to  all  three  of  the  trustees  for  the  Hutchins  estate,  first  to 
Mr.  Colnm's  office;  Mr.  (V)hen  was  ill  and  1  told  my 
325  objections  to  his  secretary.  Mr.  Gittings  and  Mr. 

^lerillat  came  to  mv  office  and  we  went  over  the  con- 
tract  as  originallv  submitted,  and  the  matter  of  insurance 
and  other  points  1  objected  to  in  the  contract.  They  agreed 
with  me  that  lioth  the  amount  and  the  fact  that  the  full 
amount  had  to  be  carried  for  the  entire  term  were  not  alto¬ 
gether  i*(‘asonable,  and  they  wanted  to  be  fair  and  reason¬ 
able.  1  then  returned  the  contract  to  ^Ir.  Cohen’s  office 
and  a  second  contract  was  submitted  to  me;  some  correc¬ 
tions  which  I  had  suggested  had  been  made,  and  between 
that  and  the  final  contract  I  saw  ^fr.  Cohen,  he  having 
returned  in  the  meantime.  The  second  contract  had  the 
same  identical  ])rovision  as  to  insurance,  and  after  I  had 
talked  with  ^Ir.  Gittings  and  Mr.  Merillat  I  objected  strenu¬ 
ously  to  Mr.  (V)hen  to  that,  and  told  him  that  inasmuch  as 
the  o])tion  had  been  consummated  by  the  payment  of  the 
.$5,()()()  iindm*  it  1  was  (Mitirely  satisfied  to  rest  on  that  ac¬ 
cepted  option,  and  that  unless  the  contract  was  in  con¬ 
formity  with  the  o])tion  as  to  those  ])rovisions  covered  by 
the  o])tion,  and  as  to  other  ])rovisions  unless  they  were 
reasonable,  my  cliimts  would  not  sign  the  contract,  (’ohen 
said  he  was  going  to  insist  upon  the  insurance  for  the  full 
term,  and  at  that  conference  he  agreed  to  reduce  it  to 
$200,000.  T  understood  that  it  was  to  be  written  through 
his  office. 
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AFr.  ^Ferillat  and  Mr.  Cittin^’s  had  botli  aj2:reed  to  all  the 
changes  I  had  suggested  in  the  contract,  and  they  were 
willing  to  sign  the  contract  so  modified,  and  told  me  I  might 
(ell  ^Ir.  (V)hen  they  were  agreeable  to  the  modified  contract 
and  that  they  wonld  sign  a  deed  if  pre])ared  along  the  lines 
of  the  oi)tion,  and  my  recollection  is  that  I  did  tell  Mr. 
(\)hen  that.  There  were  three  different  contracts  presented, 
the  last  of  which  was  executed;  I  did  not  retain  copies  of 
the  previous  contracts,  I  made  the  corrections  in 
32()  ])encil  on  the  originals  and  returned  them  to  Mr. 
Cohen’s  office. 


On  cross-examination  the  witness  Cavwood 
snhstance  as  follows: 


testified  in 


Mr.  Merillat  told  me,  before  the  time  when  the  contract 
was  executed,  June  23,  1925,  that  he  wonld  sign  a  deed  to 
th(‘  pro])erty  according  to  the  terms  of  the  o])tion;  Mr.  Git- 
tings  was  there  at  the  time,  the  first  and  only  conversation 
witli  tliem  in  my  office.  There  is  no  reservation  for  insur¬ 
ance  in  the  May  22,  1925,  option.  The  deed  and  deed  of 
trust  were  to  he  contemporaneons.  T  did  not  understand 
that  Mr.  ^Ferillat  and  Mr.  Oittings  were  to  sign  a  deed 
conveying  the  fee  sim])le  title  without  a  deed  of  trust;  the 
terms  and  conditions  of  the  o])tion  wonld  be  set  forth,  not 
in  the  d(‘ed,  but  in  the  deed  of  trust.  Neither  Mr.  Merillat 


nor  Mr.  Oittings  told  me  that  they  wonld  consummate  the 
transaction  along  the  lines  of  the  option  without  any  pro¬ 
vision  for  insurance  for  the  protection  of  the  estate.  The 
])oint  F  was  making  was  that  if  the  trustees  of  the  estate 
wei'c  arbitrarily  insisting  upon  an  unreasonable  provision 
as  to  insurance  T  intended  to  proceed  for  specific  perform¬ 
ance  on  my  option.  No  amount  of  insurance  was  s})ecified, 
by  ^Fr.  ^Ferillat  or  ^Fr.  Oittings,  bnt  they  only  wanted 
reasonable  insurance,  and  T  said  T  understood  there  was 
only  $10,000  insurance  on  the  bnihling  at  that  time.  Mr. 
]\Ferillat  said  he  wonld  expect  some  insurance,  but  I  don’t 
recall  the  amount,  or  what  ^Fr.  Oittings  said  as  to  the 
amount  which  he  considered  ought  to  he  on  the  property; 
the  matter  was  finally  to  he  disposed  of  by  all  three  trustees, 
and  T  was  to  take  it  farther  with  AFr.  Cohen.  I  don’t 
recall  that  ^Fr.  Cohen  said  anything  to  mo,  though  ])rohahly 
he  did,  about  why  he  wanted  the  insurance  for  the  full  term 
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of  the  loan,  or  the  offoet  of  the  eo-insnranc*e  clause  if 
327  we  k(‘|)t  rediicinc:  it,  or  sii.ii:i*estin«:  an  ai)praisal  by  ns. 

Thereupon  tin*  plaintiff,  Charles  H.  Merillat,  testified  in 
substance  as  follows: 


T  am  a  member  of  the  Bar  of  the  District  of  Columbia, 
and  one  of  the  trustees  of  the  Stilson  TIntcbins  estate; 
prior  to  beini>:  trustee  T  was  attorney  for  Walter  S. 
TIntcbins.  Tb-ior  to  tb(‘  trustee  a.i*'reement  (Exhibits  A,  IT 
and  C  to  ])laintitTs’  bill),  William  J.  Dante  was  in  cbari*-e 
of  the  assets  of  the  estate;  they  were  turned  over  to  the 
trustees  I^Tav  10,  1924. 

Xe^otiations  for  the  sab'  of  the  TTitililands-Westmoreland 
property  be^an  as  early  as  1922,  when  ^Tr.  Dante  wrote  me 
a  letter  about  it;  be  took  it  u])  ai*ain  in  1923,  and  at  various 
other  times,  tryini*-  to  i»(‘t  me  to  a,i>‘i’ee  to  a  sale;  be  wrote  me 
a  letter  about  it  on  March  31,  1924.  Witness  identified  said 
letter,  which  was  off(*red  and  received  in  evidence  as  Idain- 
tiffs’  Exhibit  Xo.  22,  and  is  as  follows: 


‘‘Washington,  D.  C.,  ^Tarcb  31,  1924. 

Mr.  Cbas.  IT.  Merillat, 

Marvland  Bnildini^,  Citv. 

Dear  ]\rR.  ^TKnir.LAT: 

I?eferrin<>-  to  the  proposition  T  left  at  yonr  office  this 
mornin<>-  from  TTarry  AVai’dman,  Tbos.  P.  Bones  and  Jas.  D. 
TTobbs  concerning-  the  purchase  of  the  TTio-hlands  &  West¬ 
moreland  A])artment  TTonses,  T  be.2:  state  that  T  believe 

the  said  offer  of  jnirchase  to  be  a  most  advantai'eons  one 
for  the  owners  and  should  merit  their  careful  consideration 
and  final  acceptance. 

Tt  is  (piite  difficult  at  this  time  to  sell  old  a])artment 
houses  and  especially  where  the  prices  run  into  the  million 
dollar  class.  Xew  houses,  with  all  modern  im])rove- 
32S  ments,  have  a  limited  market  and  in  most  instances 
exchanges  or  ‘trades’  form  a  lar<»e  portion  of  the 
consideration. 

The  Hio'hlands  is  twenty-three  years  old.  It  has  but 
eighteen  house-keeping  apartments,  out  of  seventy-one,  and 
we  are  constantly  confronted  by  the  absence  of  a  kitchen 
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when  a  prospect  is  shown  through  apartments.  This  in 
itself  is  a  sufficient  reason  for  disposing  of  the  building. 

The  buildings  are  expensive  to  maintain  and  conditions 
existing  at  present  do  not  warrant  the  assumption  that  the 
apartments  will  be  fully  tenanted  in  the  future.  We  expect 
at  least  twenty  vacancies  in  the  Highlands  this  summer. 

It  will  be  Mr.  Wardman’s  intention  to  make  extensive 
alterations  in  both  buildings  which  will  serve  to  increase 
the  value  of  the  deferred  payment  notes,  ^tr.  Wardman 
will  also  personally  sign  the  2nd  trust  notes  thus  making 
the  security  beyond  question. 

The  offer  from  Mr.  Maurice  Baskin  does  not  meet  my 
approval  for  the  simple  reason  that  he  is  not  a  man  of 
large  resources,  beside  being  a  Hebrew — which  might  cause 
the  loss  of  our  best  tenants,  and  the  further  fact  that  I 
fear  he  would  not  make  good  on  his  payments  and  the  prop¬ 
erty  would  probably  come  back  in  a  few  years  under  fore¬ 
closure  sale  and  the  last  condition  would  be  worse  than 
the  present.  Tf  the  property  is  sold  to  Mr.  Wardman  the 
owners  would  be  free  from  any  concern  as  to  the  property 
I)assing  from  them  forever. 

Ts  it  necessary  for  me  to  say  that  I  have  no  personal  in¬ 
terest  in  the  matter,  other  than  to  aid  the  owners  disposing 
of  an  undesirable  real  estate  holding?  No  portion  of  the 
commission  would  reach  me.  1  most  earnestly  recommend 
that  the  properties  be  sold  and  that  Mr.  Wardman ’s  offer 
be  accepted. 

329  Yours  truly, 

W.  J.  DANTE.” 

The  witness  Merillat  continued: 

With  respect  to  the  negotiations  looking  to  the  settle¬ 
ment  of  the  estate,  the  position  of  the  respective  parties  as 
regards  the  sale  of  the  Highlands-Westmoreland  property 
was  that  Mr.  Dante  and  Mr.  Cohen  were  favorable  to  the 
sale;  Mr.  Gittings  and  his  client,  Mrs.  Hutchins,  were  favor¬ 
able  to  a  sale  provided  there  would  not  be  taken  from  the 
proceeds  of  sale  any  part  of  the  proceeds  to  make  up  her 
borrowings  from  the  estate  through  the  court  in  excess 
of  any  of  the  others.  Mr.  Walter  Hutchins’s  position  was 
opposed  to  any  sale  unless  the  will  litigation  should  be  set- 
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tied,  and  lie  was  only  favoralile  to  a  sale  at  any  tigure  which 
was  suggested  provided  that  part  of  the  consideration  for 
his  agreement  would  be  that  it  would  end  this  will  litiga¬ 
tion. 

]\Ir.  Hutchins’s  idea  of  the  value  of  the  Ilighlands-West- 
moreland  was  expressed,  before  the  trustees  were  ap¬ 
pointed,  at  meetings  of  the  attorneys,  having  in  view  the 
settlement  of  the  litigation  and  the  sale  of  the  Highlands- 
Westmoreland ;  we  were  then  attorneys;  we  had  the  posi¬ 
tion  of  being  representatives  of  the  persons  who  were  each 
one  owner  of  some  part  of  the  Hutchins  estate  as  tenants  in 
common,  the  proportions  not  being  fixed  as  to  their  respec¬ 
tive  interests;  that  was  a  matter  that  was  to  be  taken  care 
of  in  any  compromise  of  the  will  litigation;  they  all,  under 
all  wills,  shared  in  the  estate. 

Mr.  Walter  Hutchins  said,  in  the  presence  of  Mr.  (fit¬ 
tings,  Mr.  Cohen  and  myself,  that  the  price  of  $1,250,000 
or  $1,200,000  were  both  too  low  for  the  ]iro])erty,  that  $1,- 
150,000  net  had  been  offered  in  1014  when  values 
330  were  low,  and  all  other  ])roperties  in  Washington 
had  advanced  in  value  since  then,  and  that  that 
neighborhood  had  improved  in  the  interval  of  ten  years, 
and  that  he  thought  the  Highlands-Westmoreland  wore 
worth  more  money  than  either  of  the  figures  that  were 
proposed. 

Negotiations  for  settlement  of  the  will  controversy  had 
gone  on  in  prior  years.  In  1924  there  were  negotiations 
taken  up  in  an  active  way  in  April;  they  did  not  result  in 
anv  conclusions.  Mrs.  Ilntchins  at  that  time  desired  thirtv 
per  cent,  as  her  share,  and  the  others  were  willing  that  slu* 
should  have  twenty-fiv’e  per  cent.,  an  even  division.  About 
May  2,  1924,  there  had  been  an  intimation  given  or  T  had 
cause  to  expect  that  she  would  agree  to  the  twenty-five  per 
cent,  basis;  it  was  verv  close  to  ^lav  2  or  a  few  davs  later 
that  I  learned  she  was  willing  to  accept  twenty-five  per 
cent,  and  then  we  had  a  series  of  conferences  relating  both 
to  the  settlement  of  the  will  contest  and  the  sale  of  the 
Highlands-Westmoreland.  In  those  conferences  ^Ir.  Git- 
tings ’s  attitude  was  that  the  sale  had  to  go  through  or  the 
widow  would  not  accept  the  twenty-five  oer  cent.,  and  that 
the  Wardman  offer  was  the  one  which  should  be  accepted, 
and  that  there  should  not  be  a  deduction  from  her  divisible 
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share.  Mr.  Walter  Hutchins’s  attitude  was  that  the  price 
was  too  low  and  the  commission  too  high;  he  objected  to 
the  Wardman  Construction  Company  getting  any  commis¬ 
sion,  thinking  it  was  just  another  name  for  the  purchaser ; 
but  he  was  willing  to  yield  his  objections,  although  they 
were  strenuous  in  opposition  to  any  commission  above  $25,- 
000,  provided  the  end  would  be  a  settlement  of  the  will 
matter,  but  that  had  to  be  settled  first,  then  the  sale  could 
go  along  as  part  of  the  settlement. 

The  settlement  of  the  will  controversy  provided  that  the 
property  should  be  transferred  from  Mr.  Dante  to 
331  trustees.  Mr.  Cohen  announced  at  a  meeting  of  the 
three,  after  it  was  decided  that  Mr.  Dante  could  not 
be  both  trustee  and  agent,  that  ^Ir.  Lee  Hutchins  had  se¬ 
lected  him  as  his  trustee.  Mr.  Walter  Hutchins  wanted 
fo  be  his  owni  trustee;  we  assumed  that  Mr.  Gittings  would 
be  a  trustee,  but  he  did  not  say  he  would  be  until  the  very 
close,  as  I  recall.  Mr.  Cohen  announced  that  he  was  se¬ 
lected  as  a  trustee,  either  on  or  prior  to  the  Friday  when 
we  broke  up  negotiations,  that  is  my  best  recollection  at 
this  time,  Friday  May  9,  1924;  Cohen  said  he  would  not 
call  another  meeting,  and  I  told  him  I  would  not  attend  one 
unless  he  yielded  on  two  matters,  the  amount  of  commission 
Mr.  Dante  should  receive,  and  that  Mr.  Walter  Hutchins 
should  have  the  house  No.  1308  Sixteenth  Street.  The 
next  meeting  was  called  the  following  Tuesday,  and  Mr. 
Cohen  said  he  had  been  having  Mr.  Johnson  do  some  pre¬ 
liminary  work,  and  presented  a  first  draft  of  an  agreement. 
It  contained  provisions  not  in  the  final  agreement,  among 
them  a  ])rovision  charging  Walter  Hutchins  with  rent  for 
No.  1308  Sixteenth  Street;  the  break-up  on  Friday,  May  9, 
was  about  that  and  about  Mr.  Dante’s  commission.  This 
draft  was  presented  after  the  break-up.  An  agreement  was 
reached  the  15th  of  May;  the  decision  finally  reached  in 
respect  to  those  two  matters  was  that  Mr.  Hutchins  should 
have  No.  1308  Sixteenth  Street,  and  that  Mr.  Dante,  in¬ 
stead  of  getting  about  $150,000  in  addition  to  what  he  had 
already  drawn,  should  get  $31,000.  This  agreement  was 
signed  May  16,  1924. 

Mr.  Walter  Hutchins  did  not  object  to  Mr.  Dante  being 
trustee,  but  did  to  his  being  trustee  and  agent;  there  was 
a  yielding  upon  that  on  the  part  of  Mr.  Lee  Hutchins.  As 
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I  recall  it  Walter  Hutchins  did  not  at  any  time  object  to 
Mr.  Dante  as  trustee,  that  did  not  come  up,  because 

332  when  he  yielded  the  other  Mr.  Dante  was  selected 
as  a|?ent  and  Mr.  Cohen  as  trustee. 

The  Wardman  deal  ran  throughout  the  neg’otiations  for 
the  will  settlement;  ^Ir.  Cohen  spoke  to  me  a  number  of 
times  about  the  commission,  the  matter  was  discussed  with 
us;  he  asked  me  at  one  stage  of  those  negotiations,  some 
time  between  IMay  6  and  15,  if  Mr.  Walter  Hutchins  would 
^‘bust  up”  the  deal  on  that  score.  T  said  no,  he  would  not, 
I  knew,  provided  we  could  get  to  a  settlement  of  the  will 
negotiations.  But  I  likewise  told  him  1  was  not  going  to 
assent  to  the  price  or  to  the  other  conditions,  and  he  told 
me  that  either  he  or  Mr.  Dante  or  some  one  of  them  would 
take  us  into  court  to  force  a  sale  of  the  Highlands-West- 
moreland. 

Mr.  Cohen  said  Mr.  Wardman ’s  position  was  that  there 
would  have  to  bo  the  full  rate  of  commission  ])aid,  that  the 
Board  had  recently  adopted  a  rnle  fixing  th(‘  Board  rate  at 
three  per  cent,  and  1  think  $100  additional,  and  that  would 
have  to  be  adhered  to,  it  was  a  recent  ado])tion  and  Mr. 
Wardman  was  not  going  to  violate  it.  Later  Cohen  said 
that  if  the  commission  were  fixed  up  all  right  the  deal  would 
go  on. 

Mr.  Cohen  did  not  say,  at  any  of  the  trustees'  meetings, 
or  in  preliminary  meetings  after  April  28,  1024,  anything 
about  ^Ir.  Knott  and  his  connection  with  it ;  the  connection 
of  Mr.  Knott  living  in  the  house  with  Mr.  Dante  cann*  ip), 
and  during  the  proeeedings  Mr.  Cohen  said  he  knew  Mr. 
Dante  had  written  me  to  the  effect  that  no  ])art  of  tin*  com¬ 
mission  would  reach  him,  Dant(*;  that  is  the  ]‘(*ason  for  the 
letter  of  ^larch  31,  1924,  introduced  in  evidence  (Plaintiffs’ 
Exhibit  No.  22). 

After  we  had  adjusted  all  our  differences,  Mr.  Cohen 
made  the  remark  that  now  we  have  fixed  up  the  will  mat¬ 
ter  one  more  matter  has  come  u]),  as  was  always  hap- 

333  pening  with  the  Hutchins  estate,  that  Tyler  and 
Rutherford  had  written  some  letter  that  had  sent 

Wardman  up  in  the  air.  He  said,  will  see  him  at  the 
Racquet  Club  and  the  commission  matter  being  all  right  I 

can  fix  it  up”;  that  to  the  best  of  mv  recollection  was  ^Fav 

*  • 

16,  1924,  Mr.  Cohen  suggested  that  he  would  see  Ward- 
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man,  if  it  mot  our  approval,  at  the  Racquet  Club,  and  we 
told  him  it  did,  and  when  he  returned  from  Boston  and 
Atlantic  City  he  reported  to  us  that  he  had  seen  ^Ir.  Ward- 
man  and  it  was  all  rig-ht,  and  said,  ‘‘I  have  his  check  for  a 
thousand  dollars  in  my  pocket.” 

Neither  at  that  time  nor  before  that  time  did  Cohen  say 
anything  with  respect  to  any  action  he  had  taken  in  Knott’s 
behalf ;  T  never  heard  of  it  or  knew  of  it  until  Knott  came 
into  my  office  the  following  year,  about  June  25,  or  the 
latter  part  of  Juno  or  the  first  part  of  July;  then  I  got  a 
mere  intipiation  of  something. 

Mr.  Knott  came  to  my  office  with  a  letter  of  introduction 
from  Afr.  William  D.  Hoover,  President  of  the  National 
Savings  and  Trust  Company;  I  had  never  met  Knott  to 
know  him  before.  He  merely  talked  around  and  wanted  to 
know  if  he  could  make  a  sale  of  the  Fourteenth  aiidO  Streets 
property  and  I  told  him  no,  he  could  not  make  a  sale  of  that 
to  Wardman,but  it  would  be  all  right  if  he  could  make  a  sale 
of  it  to  anyone  else,  that  the  trustees  put  that  property  up 
to  Wardman  direct,  and  if  he  bought  there  would  be  no 
commission  paid. 

August  15,  1924,  checks  were  drawn  to  all  parties  in  in¬ 
terest;  one  was  drawn  for  $18,000  to  Wardman  Construc¬ 
tion  Company;  the  checks  are  in  evidence.  With  respect 
to  the  check  to  Knott,  Mr.  Cohen  said  he  was  holding  the 
check,  to  give  it  to  him,  and  that  he  would  see  Knott 
334  and  give  it  to  Knott. 

After  I  learned  of  this  transaction,  I  demanded 
of  Mr.  Knott  the  check  showing  that  he  had  paid  Mr.  Cohen 
anything;  that  was  after  I  had  had  several  interviews  with 
Mr.  Knott ;  after  I  had  gotten  the  check  I  wired  Mr.  Cohen 
as  follows  (Plaintiffs’  Exhibit  No.  23) : 

Western  Union  Telegram. 

Received  at 

83  MH  KC  40 

WO  Washington  DC  1256  P  Julv  15  1925 

Meyer  Cohen, 

Ritz  Carlton  Hotel, 

Atlantic  City,  N.  J. : 

Knott  states  you  and  Dante  held  up  his  commission  check 
on  Highlands  Westmoreland  sale  and  demanded  and  re- 
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ceived  two  thousand  dollars  of  that  commission  Did  you 
all  Dante  receive  such  or  any  other  sum  1  demand  imme¬ 
diate  satisfactory  written  explanation. 

CHAS.  H.  MEKILLAT.  l.:j()  P.” 

I  received  the  following  telegraphic  reply  to  my  tele¬ 
gram  (Plaintiffs’  Exhibit  To.  23-A) ; 

Postal  Telegram. 

295  P  BR  34 

R  Atlantic  City  N.  J.  J uly  15  25 

C.  H.  Merillat, 

Maryland  Bldg., 

Wash.,  D.  C. : 

Unless  you  refrain  from  sending  me  insolent  and  libelous 
telegrams  you  will  get  into  trouble  Statements  and  insinu¬ 
ations  in  telegram  false  I  refer  you  to  my  attorney  W.  G. 

Johnson  who  knows  all  facts. 

335  MYER  COHEN.  6.30  P.” 

The  same  night  that  I  got  that  telegram  I  called  up  Mr. 
Johnson  and  told  him  of  it,  and  among  other  things  I  asked 
him  whether  there  had  been  any  other  services,  what  the 
services  were,  when  they  "were  rendered,  and  whether  they 
were  services  entirely  independent  or  were  services  in  the 
matter  of  the  Highlands-Westmoreland.  Mr.  Johnson  told 
me  he  was  not  apprised  of  what  the  services  were,  but  they 
were  rendered  before  Mr.  Cohen  became  trustee.  I  think  at 
that  time  something  was  said  about  what  we  had  to  do  with 
it  anyhow,  if  there  had  been  any  extortion  or  holding  up  or 
some  such  word. 

Under  date  of  July  16,  1925,  I  wrote  Mr.  Cohen  as  fol¬ 
lows  (Plaintiffs’  Exhibit  No.  24) : 


‘‘Charles  H.  Merillat,  Maryland  Building,  Washington, 

D.  C. 

July  16, 1925. 

^Ir.  Meyer  Cohen, 

Ritz-Carlton  Hotel, 

Atlantic  City,  N.  J. : 

Dear  Sir: 

Your  telegram  of  the  15th  inst.  received.  I  shall  proceed 
in  accordance  with  the  facts  as  I  develop  them  and  my  duty 
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in  the  premises  unmoved  l)y  you  or  any  of  your  suggestions. 
You  are  with  me  and  Mr.  Gittings  trustees  of  the  Hutchins 
Estate  and  as  my  co-trustee  1  am  entitled  to  have  from  you 
direct  and  in  writing  the  facts. 

1.  therefore,  request  of  you  an  immediate  answer  to  the 

following  interrogatories : 

33()  1.  Did  you  or  Mr.  Dante,  either  or  both,  receive 

any  part  of  the  commission  paid  by  check  to  Zach 
Knott  for  the  sale  of  the  Highlands  and  Westmoreland  to 
Harry  Wardman  and  associates? 

2.  If  so,  how  much  did  you  or  Dante  or  either  of  you  re¬ 
ceive  of  such  commission? 

3.  If  you  did  receive  any  part  of  such  commission  did  you 
divide  any  of  it  with  William  J.  Dante? 

4.  If  you  or  Dante  did  receive  any  part  of  said  commis- 
siou  what  was  the  consideration  for  and  the  reason  for  the 
payment  of  such  part  of  the  commission  to  you  or  to  Mr. 
Dante? 

It  is  your  duty  to  make  a  full  and  complete  statement  in 
the  matter,  charges  having  been  made  that  you  did  receive 
part  of  this  commission  and  I  call  on  you  to  make  such  an¬ 
swer  in  writing.  If  there  is  anything  you  desire  to  add  to 
answers  to  the  questions  propounded,  I  should  be  glad  to 
hear  from  you. 

If  you  do  not  make  full  disclosure,  I  must  assume  the 
entire  truth  of  the  statements  made  me  and  act  accord¬ 
ingly. 

Yours  very  truly 

C.  H.  MERILLAT.’^ 

Under  date  of  July  18,  1925, 1  received  the  following  from 
Mr.  Johnson  (Plaintiffs’  Exhibit  No.  25) : 

“Washington,  D.  C.,  July  18,  1925. 

Charles  H.  Merillat,  Esq., 

Maryland  Building, 

Washington,  D.  C. 

Dear  Sir  : 

Mr.  Myer  Cohen  has  sent  me  a  telegram  to  him  dated 
July  15,  1925,  purporting  to  have  been  sent  by  you;  also 
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copy  of  his  telegraphic  reply  to  you,  which  telegrams 

337  read  as  follows : 

‘Washington,  D.  C.,  July  13,  1925. 

‘Meyer  Cohen, 

Ritz  Carlton  Hotel, 

Atlantic  City,  N.  J. : 

Knott  states  you  and  Dante  held  up  his  commission  check 
on  Highlands  Westmoreland  sale  and  demanded  and  re¬ 
ceived  two  thousand  dollars  of  that  commission  Did  you 
all  Dante  receive  such  or  anv  other  sum  1  demand  imme- 
diate  satisfactory  written  explanation. 

CHAS.  H.  MERILLAT.’ 
‘Atlantic  City,  July  15,  1925. 

‘C.  H.  Merillat, 

Maryland  Bldg., 

Washington,  D.  C. : 

Unless  you  refrain  from  sending  me  insolent  and  liiielous 
telegrams  you  will  get  into  trouble.  Statements  and  insinu¬ 
ations  in  telegram  false.  I  refer  you  to  my  attorney  Wm. 
G.  Johnson  who  knows  all  facts. 

MYER  COHEX.’ 

He  has  al^  sent  me  your  letter  to  him  dated  July  16, 
1925,  and  has  authorized  me  to  represent  him  both  in  his 
personal  capacity  and  as  trustee  under  the  deed  from  Hose 
Keeling  Hutchins,  et  al.,  dated  May  16, 1924. 

Your  telegram  did  not  disclose  in  what  capacity  you  as¬ 
sumed  to  ‘demand  immediate  satisfactory  written  explana¬ 
tion,’  though  it  indicates  that  you  were  acting  in  behalf  of 
Mr.  Z.  M.  Knott. 

In  your  letter  of  the  16th  instant,  vou  still  fail  to  disclose 
in  whose  behalf  you  are  assuming  to  act,  but  inti- 

338  mate  that  you  consider  that  your  position  as  co¬ 
trustee  with  ^Ir.  Cohen,  in  the  above  mentioned  deed 

entitled  you  to  have  from  Mr.  Cohen,  direct  and  in  writing, 
answers  to  a  series  of  questions  which  you  present  in  your 
letter. 

I  find  nothing  in  the  deed  which  confers  any  such  inquisi¬ 
torial  powers  or  rights  upon  you  and  deny  that  there  is 
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aiiylliiiig  ill  the  general  law  of  trusteeship  which  justifies 
aiiv  such  demands. 

Mr.  Cohen  might,  with  much  more  propriety,  ‘demand’ 
to  be  informed  what,  if  any,  pecuniary  advantage  you  re¬ 
ceived  or  sought  to  receive  by  your  efforts  to  sell  the  Le- 
Droit  Building  for  over  $12,000  less  than  could  be  gotten 
for  it,  in  order  to  favor  a  particular  broker  and  ])urchaser 
at  the  ex])ense  of  the  trust  estate,  or  how  much,  if  any, 
jiecuniary  advantage  you  derived  from  insisting  that  no 
one  but  Bernstein  be  permitted  to  purchase  the  Hutchins 


Building. 

Mr.  Cohen  has  alreadv  informed  vou  that  the  insulting 
insinuations  in  your  telegram  were  false,  and  no  further 
reference  to  them  is  necessary. 

Moreover,  it  appears  to  me  that  the  questions  pro- 
liounded  in  your  letter  are  not  asked  in  good  faith,  but  are 
merely  asked  as  a  vehicle  for  conveying  insulting  insinua¬ 
tions.  You  told  me,  by  telephone,  when  1  told  you  the  in¬ 
sinuations  were  untrue  and  recommended  care  on  your  part 
in  asserting  them,  that  you  had  proofs  on  the  subject.  If 
you  have  such  jiroofs,  why  these  interrogatories? 

Verv  trulv, 

»  *7 


W.  G.  JOHNSON.” 


I  replied  to  Hr.  Johnson’s  letter  on  July  20,  as  follows 
(Plaintiffs’  Exhibit  No.  25-A) : 


JJO  “Charles  H.  Merillat. 

July  20,  1025. 

Mr.  William  G.  Johnson, 

The  Fendall  Building, 

Washington,  D.  C. 

I)kaf{  Sir: 

^  our  letter  of  the  18th  inst.  receiv^ed.  1  hav^e  demanded, 
as  a  trustee  and  not  in  behalf  of  ]\fr.  Z.  M.  Knott,  of  Mr. 
Cohen  a  statenuuit  as  to  wluOher  oi'  not  he  did  or  did  not 
receive  a  part  of  the  commission  paid  in  the  Highlands- 
Westmoreland  sale.  Tt  is  evident  your  letter  is  designed 
.  1  ^  ^  1 1  f1  avoid  an  answer  to  my  (piestion  as 

to  whether  ]\rr.  Cohen  did  receive  part  of  this  commission. 

With  res])ect  to  the  matter  of  the  LeDroit  Building,  you 
know  very  well  and  T  now  state  to  you  that  I  had  no  ad- 
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vantage,  pecuniary  or  otherwise,  whatsoever  lo  be  derived 
from  either  the  Le  Droit  Building  sale  or  the  Iliiteliins 
Building  sale.  In  each  instance,  I  acted  because  good  faith, 
square  dealing  demanded  the  action  taken,  and  you  so 
know. 

You  imply  in  your  letter  that  Mr.  Cohen  did  not  receive 
any  commission  but  you  are  careful  not  to  so  state.  1  again 
demand  a  direct  answer  to  the  direct  question  as  to  whether 
or  not  Mr.  Cohen  did  or  did  not  receive  part  of  the  com¬ 
mission,  check  for  which  was  drawn  to  the  order  of  Zach 
Knott. 

Yours  truly, 

CIIAS.  II.  MBKILLAT.” 

Under  date  of  August  3,  1925,  I  received  from  Mr.  John¬ 
son  the  following  letter  (PlaintitTs’  Kxhil)it  Xo.  26) : 

340  “Office  of  William  G.  Johnson,  National  Savings 

Trust  Building,  719  15th  Street  X.  W.,  Washing¬ 
ton,  D.  C. 

August  3,  1925. 

Charles  H.  Merillat,  Kscp, 

^laryland  Building, 

Washington,  D.  C. 

Dear  Sir  : 

Your  letter  of  July  20th  came  duly  to  hand,  but  as  I 
learned  that  you  had  left  the  city,  I  deferred  replying  until 
I  ascertained  that  you  had  returned. 

1.  You  are  entirely  in  error  in  your  statement  that  my 
letter  of  July  18th  ‘is  designed  studiedly  to  evade  and  avoid 
an  answer  to  my  (your)  question  as  to  whether  Mr.  Cohen 
did  receive  part  of  this  commission.’  My  letter  was  framed 
upon  the  assumption  that  you  understood  the  meaning  of 
ordinary  English  words.  It  quoted,  in  precise  words,  your 
telegram  to  Mr.  (\)hen,  saying  that  Knott  stated  that  Mr. 
Cohen  ‘demanded  and  received  two  thousand  dollars  of  that 
commission’  (in  Highlands-Westmoreland  sale)  and  also 
quoted  in  precise  words,  Mr.  (^ohen’s  telegraphic  reply,  say¬ 
ing  ‘Statements  and  insinuations  in  telegram  false.’ 

T  consider  this  as  direct  a  denial  of  the  charge  that  Mr. 
Cohen  had  demanded  and  received  part  of  that  commission 
as  could  be  asked  by  any  reasonable  person. 
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You  chose  not  to  accept  this  as  an  answer,  and  in  a  letter 
dated  July  16th,  proceeded  to  cross-examine  ^Ir.  Cohen,' 
in  a  manner  which  was  offensive,  totally  without  right,  and 
plainly  indicated  that  you  did  fully  understand  his 
o41  telegram  to  be  a  direct  answer,  denying  Knott’s 
alleged  charge,  and  also  indicating  that  you  sought 
to  impeach  its  truth,  and  not  to  obtain  a  direct  reply. 

2.  Nevertheless,  and  not withstandingthe offensive  and  ])er- 
emptory  tone  of  your  letter  to  Mr.  Cohen,  and  the  utter  ab¬ 
sence  of  any  right  in  you  to  ‘demand’  any  reply  from  him, 
Mr.  Cohen  and  T  are  willing  to  assume  that  you  have  not 
comprehended  the  answers  given  you,  and  to  credit  you  with 
a  sincere  desire,  as  trustee,  to  be  informed  and  I  therefore 
now  state,  in  ^Ir.  Coluui’s  behalf  and  bv  his  authoritv: 

{a)  That  ^Ir.  Cohen  did  not  receive  any  ])art  of  the  com¬ 
mission  ])aid  in  the  TTighlands-'Westmoreland  sale. 

(h)  Tliat  he  never  had  any  agreement  to  receive  any  part 
thereof. 

(c)  Tliat  Zacli  M.  Knott  was,  ])rior  to  May  16,  1!)24,  in¬ 
debted  to  Mr.  C’ohen  for  services  rendered  bv  Mr.  Cohen  to 
Knott,  long  prior  to  that  dat('. 

(d)  Tliat  Mr.  Cohen’s  bill  was  for  more  than  two  thou¬ 
sand  dollars,  but  was  compromised  for  that  amount. 

(c)  That  it  was  paid  after  the  commission  on  the  High- 
lands-AVestmoreland  sale  was  paid.  AVhether  Knott  ])aid  it 
out  of  that  $18,000  for  which  sum  he  received  a  check  with¬ 
out  deduction,  or  out  of  other  funds  which  ^Ir.  Knott  had 
in  bank,  Mr.  Cohen  is  not  advised. 

(/)  Mr.  Dante  received  no  part  of  the  two  thousand  dol¬ 
lars;  he  had  not  rendered  any  service  and  was  not  entitled 
to  any  part,  and  did  not  ask  for  any. 

At  the  time  of  the  rendition  of  the  services  bv  Mr.  Cohen, 
and  at  the  time  of  the  accrual  of  the  fee  therefor,  .Mr. 
Cohen  was  not  trustee  with  you  or  anyone  else,  in  respect 
of  the  property;  the  sole  trustee  at  the  time  was  \Ym. 
342  J.  Dante,  under  a  deed  of  March  7,  1910. 

Your  informant,  Mr.  Knott,  has  stated,  in  writing, 
and  T  have  had  access  to  the  letter,  that  this  monev  was 
extorted  from  him,  without  shadow  of  right,  by  Mr.  Dante 
and  Mr.  Cohen.  Both  these  gentlemen  deny  that  statement, 
but  if  Mr.  Knott’s  statement  were  true,  and  the  statements 
in  your  letter  to  me  of  July  20,  1920,  that  you  do  not  repre- 
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sent  Mr.  Knott,  be  also  Inn*,  vba!  business  is  it  of  yours, 
whether  ^Ir.  Cohen  or  ^Ir.  Dante,  or  both  perpetrated  a  tort 
upon  Knott  and  wrong-fully  extorted  money  fi*om  liim ? 
Verv  truly, 

W.  0. 


These  letters  are  set  out  in  the  answ(‘r. 

In  May,  1925,  when  Mr.  Cohen  was  urging-  that  we  i-e- 
employ  Dante  for  another  year,  and  when  T  was  object ing 
that  there  was  no  need  for  his  oin])loym(uit,  Mr.  (V)hen 
stated  that  he  knew  that  I  had  suspected  that  Mr.  Dante 
had  received  a  share  in  the  commission  on  the  Highlands- 
Westmoreland  sale,  and  that  he,  (V)hen,  had  look(‘d  into 
that  matter  and  he  could  assure  me  that  Dante  had  re¬ 
ceived  no  share  of  that  commission.  Mr.  Colnni  did  not 
say  one  word,  at  that  time  as  to  his  having  re])resented  Mr. 

Knott  or  received  anv  monev  from  ^Ir.  Knott. 

•  • 

Coming  to  the  sale  of  Convention  Hall,  ^Ir.  Hlick  and  Mi*. 
Gardner  called  upon  me,  complaining  of  the  fact  that  the 
contract  of  sale  drawn  by  Mr.  (\)hen  r(‘(piir(‘d  the  ])urchas- 
ers  to  carry  the  full  ])eriod  of  the  loan.  Thereafter,  Mr. 
Gittings  and  I  went  to  Mr.  Cay  wood’s  office  and 
went  over  the  contract,  and  Mr.  Cay  wood  object  (‘d 
to  a  number  of  features  in  it,  and  there  were 
some  notations  made  upon  the  ])aper.  Mr.  (’ay- 
343  Avood  asked  about  the  reipiirement  that  the  insurance 
should  be  continued  at  the  same  amount  des])ite 
curtails  on  the  deed  of  trust,  and  T  told  him  that  recpiire- 
ment  Avas  Avholly  unreasonabh*,  that  I  thought  the  ground 
was  probably  AA’orth  about  Jf^l00,0()0.  and  I  thought  certain 
other  requirements  of  the  contract  Avei*e  harsh  and  unrea¬ 
sonable  and  T  Avould  not  stand  for  it.  T  told  Mi*.  CayAvood 
Ave  had  gotten  a  good  price  for  the  ])roperty,  and  a  higher 
price  that  Mr.  (^ohen  had  been  Avilling  to  sell  it  for,  and  1 
did  not  stand  for  and  could  not  stand  for  that  demand  inter¬ 
fering  Avith  and  embarrassing  and  ])erhaps  frustrating  a 
conclusion  of  the  sale.  Mr.  CavAvood  said  something  about 
going  into  court  Avith  the  matter,  and  T  told  him  if  he  Avould 
prepare  a  deed  that  Avould  cany  out  the  provisions  of  the 
option  contract  Avith  a  reasonable  amount  for  insurance 
and  fair  provisions  on  that  ])oint,  T  Avould  sign  it,  and  au¬ 
thorized  him  to  so  state  to  Mr.  Cohen;  T  said,  “You  can 
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say  to  him  that  ^Ir.  GiUh'^s  and  1" — and  Mv.  Gittings  a})- 
j^rovod  it — “that  we  will  sign  that  deed  and  see  it*  he  dare 
refuse  it,  and  if  he  does  1  will  take  him  into  court.” 

From  there  we  went  to  Mr.  Cohen’s  office  and  told  Mrs. 


Narkle,  Mr.  Cohen’s  secretary,  who  was  also  clerk  or  sec¬ 
retary  of  the  trustees,  where  we  had  been  and  of  the  diffi¬ 
culty  that  was  interfering  with  this  sale,  and  requested  her 
to  convey  the  information  to  Mr.  Cohen.  She  said  Mr. 
Cohen  was  very  ill,  and  urged  us  to  let  the  matter  go 
through  as  he  had  prepared  it,  that  she  hoped  that  would 
he  done,  because  it  would  disturb  him  in  his  illness.  I  said 
1  could  not  consent  to  having  it  go  through  as  he  had  pre- 
l)ared  it,  the  matter  would  have  to  be  settled.  The  next 
1  heard  was  that  there  had  been  an  adjustment  between  the 
parties.  Mr.  Gardner  had  [)reviously  told  me  he  was 
d44  an  insurance  broker,  and  he  afterwards  told  me  that 
in  the  adjustment  he  was  to  get  tifteen  per  cent,  of 
the  premium  and  he  would  turn  it  into  the  corporation  he 
was  representing. 

1  don’t  think  Mr.  Cohen  told  me  how  the  matter  had  been 


adjusted,  but  later  a  contract  was  brought  to  me,  and  I  told 
the  purchasers  if  it  was  satisfactory  to  them  it  was  satis¬ 
factory  to  me. 

1  tirst  told  Mr.  Walter  liutchins  something  about  the 
Knott  transaction  the  very  last  of  June,  that  was  not  any¬ 
thing  that  was  definite;  some  time  in  the  month  of  June  I 
told  him  that  Mr.  Knott  had  hinted  at  some  things,  but 
had  not  given  me  any  definite  information,  and  that  I  was 
endeavoring  to  vertify  and  get  something  definite.  In  July 
1  had  the  checks  and  1  told  Mr.  Hutchins  definitely  about 
the  matter.  1  had  the  checks  lief  ore  1  sent  that  first  tele¬ 


gram  to  Mr.  Cohen.  Mr.  Knott  came  in  several  times.  The 
first  time  he  did  not  tell  me  about  it,  but  wanted  to  know 
whether  or  not  he  would  be  barred  from  selling  any  of  the 
Hutchins  property,  and  1  said  no,  nor  would  he  be  favored, 
and  told  him  what  1  have  said  as  to  the  Fourteenth  and  G 


street  property  and  Wardman;  then  the  second  call  1  gave 
him  data  he  wanted  regarding  various  properties;  It  was 
then  he  gave  an  intimation  that  he  had  something  he  wanted 
to  tell  but  was  not  going  to  tell  it,  he  said,  until  he  was  out 
of  Mr.  Dante’s  house. 
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On  cross-examination  the  witn(‘ss  Merillat  testified  iii 
substance  as  follows: 

1  estimated  the  land  to  be  worth  $100,000.  and  knew  that 
the  mortgage  debt  was  to  be  $250,000.,  and  that  title  was 
being  taken  in  the  name  of  a  cor})oration  organized  specifi¬ 
cally  for  that  purpose. 

In  the  conversation  with  Mr.  CViywood  regarding  the  sale 
of  the  Convention  Hall  property,  we  did  not  get  down  to 
details  as  to  how  much  insurance  would  be  required ; 
345  Mr.  Cay  wood  did  not  state  a  precise  amount ;  1  did 
not  state  anything  beyond  a  reasonable  amount;  no 
sum  in  dollars  was  stated  except  that  which  was  in  the  draft 
of  the  contract  submitted  by  Mr.  Cohen. 

On  re-direct  examination  the  witness  Merillat  test i tied 
in  substance  as  follows: 

The  chief  complaint  about  the  iiroposed  contract  of  sale 
of  Convention  Hall  was  that  the  insurance  would  not  be 
reducible  each  year  as  curtails  were  made,  and  1  told  Mr. 
Caywood  we  would  consent  to  insurance  with  a  clause  for 
the  reduction  of  insurance  as  the  mortgage  was  paid  off. 
There  was  rather  an  assent  to  $200,000.,  without  its  being 
expressly  stated;  the  complaint  to  me  was  in  regard  to  the 
curtail  feature. 

Thereupon  the  plaintiff,  Walter  Stilson  Hutchins,  testi¬ 
fied  in  substance  as  follows: 

1  am  a  son  of  the  late  Stilson  Hutchins,  and  one  of  the 
beneficiaries  of  his  estate,  and  participated  in  the  settle¬ 
ment  of  the  will  controverv.  In  that  settlement  mv  atti- 
tude  with  respect  to  the  sale  of  the  Highlands-Westmore- 
land  property  was  that  1  was  willing  to  consent  to  the  sale 
because  it  was  made  a  condition  that  that  sale  should  be 
made,  on  the  part  of  Rose  Hutchins,  before  she  would  enter 
into  any  settlement  whatever.  My  attitude  was  that  a 
settlement  was  most  desirable,  was  necessary,  and  for  that 
purpose,  although  1  thought  the  price  offered  for  the  prop¬ 
erty  was  low,  I  would  concede  the  point  for  the  sake  of  the 
settlement  and  peace  in  regard  to  the  estate. 

34b  As  to  whether  1  at  any  time  authorized  Mr.  Dante 
to  say  that  I  would  agree  to  sell  the  Highlands- 
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Westmoreland  property  to  the  Wardman  interests  if  the 
commission  was  reduced  to  $25,000.  from  $36,000.,  it  is 
possible  that  towards  the  end  of  the  negotiations  I  said 
1  would  not  stand  out  permanently  on  that  point.  ^Ir.  Dante 
was  in  Mr.  Merillat’s  office  one  day;  we  had  some  con¬ 
versation  and  that  might  have  occurred.  1  should  like 
to  explain  that  my  objection  to  the  $36,000.  commission  was 
made  at  the  very  beginning  and  continued  until  1  conceded 
the  point,  because  1  thought  Mr.  IVardman  had  no  right 
to  any  commission  at  all,  he  appeared  in  the  transaction 
as  the  purchaser  and  also  as  agent,  as  the  Wardman  Con¬ 
struction  Company ;  to  my  mind  that  $18,000.  commission 
was  merely  subtracting  that  much  from  the  price  for  the 
property.  1  later  thought,  not  being  familiar  with  the  rules 
of  the  Real  Estate  Board,  that  $25,000.  was  quite  enough, 
and  I  made  that  point ;  but  my  basic  objection  was  that  Mr. 
Wardman  was  not  entitled,  in  my  judgment,  to  any  com¬ 
mission  at  all. 

1  did  not  authorize  Mr.  Dante  to  say  that  1  would  consent 
to  the  acceptance  of  the  Wardman  offer  if  $25,000.  was 
agreed  upon,  independent  of  the  settlement  of  the  will  con¬ 
troversy ;  and  more  than  that  1  did  not  authorize  Mr.  Dante 
to  say  anything;  what  1  said  was  doubtless  that  I  would 
concede  the  point  on  the  $25,000.  if  it  was  necessary,  and 
only  if  necessary.  Mr.  Dante  was  not  my  agent,  and  what¬ 
ever  1  had  to  say  1  would  say  llirough  Mr.  Merillat  or  say 
myself. 

Some  time  in  June  1925  1  first  learned  of  Mr.  Knott 
having  paid  Mr.  Cohen  some  money;  1  was  informed  of  it 
by  Mr.  Merillat ;  1  told  Mr.  Merillat  the  matter  was  serious 
and  required  absolute  investigation  certainly  before  we 
could  take  any  steps.  1  then  left  it  in  his  hands. 

347  Thereupon  plaintilfs  introduced  in  evidence  de¬ 
position  of  the  defendant,  Mildred  Rogers  Penn, 
taken  on  their  behalf  prior  to  the  trial,  in  which  said  wit¬ 
ness  deposed  and  testified  in  substance  as  follows : 

As  to  my  knowledge  of  the  negotiations  for  settlement 
of  the  Hutchins  will  contest,  and  of  a  meeting  of  April  11, 
1924,  referred  to  in  my  answer  to  the  bill  of  complaint, 
1  knew  in  a  general  way  what  was  going  on  at  the  time;  I 
really  could  not  remember  very  much  about  it;  I  knew 
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when  we  went  through  this  answer  a  year  ago  why  the 
negotiations  for  the  settlement  of  the  will  contest  did  not 
proceed  on  April  11,  1924,  to  any  satisfactory  conclusion, 
but  I  have  in  the  meantime  forgotten  the  details  of  it ;  Mr. 
Alorrison  went  over  that  matter  with  me,  but  I  have  for¬ 
gotten  it  now;  Mr.  Morrison  was  my  father’s  partner  in 
New  York  and  with  Mr.  Johnson  drew  up  that  answer;  he 
is  a  lawyer  and  appeared  for  me  and  prepared  the  answer 
which  1  tiled  in  the  court ;  I  was  not  present  at  the  meeting 
of  April  11,  1924,  and  have  heard  about  it  only  since;  it 
certainlv  is  a  fact  that  I  do  not  know  aiivthiiig  al)out  the 
details  of  that  meeting  of  April  11,  1924,  except  what  was 
told  me  by  others;  1  was  not  there.  1  do  not  remember 
everv  having  seen  letter  of  April  18,  1924,  addressed  by 
M  rs.  Ivose  Hutchins  to  “Dear  Mr.  llutchins;”  if  1  had, 
as  my  Uncle  Lee  was  alive  then,  I  should  have  done  nothing 
about  it.  1  do  not  remember  receiving  letter  dated  April 
19,  1924,  addressed  to  me  and  signed  Thomas  Morton  Git- 
tings;  I  don’t  remember  either  one  of  those  letters  but  1 
may  have  received  them;  I  can’t  swear  that  I  did  not;  1 
just  don’t  remember  them.  As  regards  whether  1  know 
it  to  be  a  fact  that  between  the  attempted  settlement  of  the 
will  controvery  on  April  11,  1924,  and  May  14,  1924,  there 
were  no  negotiations  looking  to  the  settlement  of  that  con¬ 
trovery,  if  you  mean  have  1  personal  knowledge  or  has 
some  one  told  me  that  1  believe,  1  have  no  personal  knowl¬ 
edge;  1  do  not  know  it  to  be  a  fact  that  the  negotia- 
348  tions  for  the  settlement  of  the  will  controversv  at 
lirst  failed  because  Mrs.  Rose  Hutchins  was  demand¬ 
ing  30  per  cent  instead  of  25  per  cent  of  the  entire  estate; 
1  do  not  know  it  to  be  a  fact  from  my  own  personal  knowl¬ 
edge  that  before  negotiations  finally  were  consummated  Mr. 
Walter  Hutchins  insisted  upon  a  division  of  the  estate  on 
the  basis  of  25  i)er  cent  each ;  1  heard  that,  but  can  I  know 
anything  to  be  a  fact  if  I  was  not  there  and  heard  it  ! 


(By  Mr.  Laskey :) 

“Q.  My  questions  are  directed  to  your  personal  knowl¬ 
edge.  A.  Yes,  but  does  my  personal  knowledge  include 
anything  1  did  not  read  or  hearf 

“Mr.  Johnson:  No.  It  means  what  you  know  of  your 
own  knowledge. 
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(By  Mr.  Laskov:) 


“Q.  l\‘rsoiial  kiiowledgo  calls  tor  kuo\vlodi*‘o  which  you 
^i;aiiiod  Iroin  acquaiiilaiico  with  Iho  tacts  as  they  occurred/ 
A.  But  1  would  have  to  be  present,  and  as  L  was  not  })res- 
eiit  at  anv  ot*  tliese  occasions,  how  could  I  know  it  ? 

“Q.  That  is  what  we  want  to  find  out.  A.  1  can  give  you 
almost  a  blanket  answer,  then,  as  we  go  on.” 


I  have  no  ])ersonal  knowledge  as  to  whether  Rose  Keel¬ 
ing  Hutchins  insisted  l)el‘ore  she  would  agree  to  a  settle¬ 
ment  of  the  will  controversy  that  the  llighlands-Westniore- 
land  property  be  sold;  I  have  not  any  knowledge  that  Wal¬ 
ter  Hutchins  insisted  upon  the  will  controversy  being  set¬ 
tled  before  ho  would  agree  that  the  Highlands-Westniore- 
land  proj)ertv  be  sold;  1  have  no  i)ersonal  knowledge  that 
M  rs.  Rose  Hutchins  insisted  that  in  the  event  of  a  settle¬ 
ment  of  the  controversy,  and  the  sale  of  the  Highlands- 
Westmorelaiid  pro])erty,  she  was  to  have  her  pro})ortion 
of  the  sum  realized  from  that  sale  free  of  anv  charge 
against  it.  1  do  not  know  whether  or  not  the  sale  of  the 
Highlands- Westmoreland  proj)erty  and  the  settlement  of 
the  will  controversy  were  inseparably  bound  at  the  time. 
1  saw  the  })a])ers  i)roviding  for  the  settlement,  creating  the 
ti'ust ;  vou  asked  me  if  I  now  have  anv  knowledge,  and 
34b  1  don’t  remembei*  that  trust  word  foi*  word;  1  have 

read  it,  and  read  it  several  times;  I  could  not  possibly 
go  through  an  examination  on  it  now,  without  ])re])aration ; 
Mr.  Morrison  went  over  the  trust  agreement  with  me  be¬ 
fore  mv  answer  in  this  case  was  signed.  I  first  learned 
that  the  ])arties  to  the  settlement  had  agreed  upon  an  eiiual 
division  by  a  telegram  fi'om  Uncle  Lee  about  the  Kith  or 
17th  of  May,  1924.  I  did  not  know  at  that  time  of  the  ne¬ 
gotiations  for  the,  sale,  .of  the  Westmoreland-llighlands 
property,  or  that  there  were  two  offers  for  the  purchase 
of  that  pro])erty  trending;  1  did  not  know  in  May,  1924,  that 
an  offer  was  made  through  one  (Gardner,  representing  one 
Baskin,  for  the  purchase  of  the  Highlands-Westmoreland 
property;  1  did  not  know  in  May,  1924,  that  an  offer  was 
made  for  the  purchase  of  that  pro])erty  by  ^Ir.  Wardman; 
I  knew  nothing  about  these  negotiations  at  that  time  of  my 
own  personal  knowledge.  As  to  the  Baskin  offer  for  the 
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Tlii»lilaiul8-Wostmorolaii(l  Ix'iiio-  $.'0,000  liio-luM*  than  the  of¬ 
fer  made  ])y  Wardmaii,  if  1  ever  learned  of  that,  and  if  yon 
liave  ri,i»litly  ])ut  it,  1  sni)|)ose  1  learned  it  when  1  first  heard 
the  details  of  this  present  suit.  As  re<»ards  whether  it  is 
a  fact  that  1  learned  about  the  time  1  filed  mv  answer  herein 
that  Mr.  Baskin  had  made  an  offer  for  the  Ui<>hlands- 
Westmoreland  |)roperty  $r)0,000  in  excess  of  the  otTer  made 
l)V  Wardman,  T  never  i-ememher  hearini>‘  anvthiim*  about 
that  ni<>hlands-\Vestmoreland  sale  till  this  suit  started  and 
I  don’t  remember  the  ])articnlar  facts  yon  mention;  the 
name  Baskin  at  the  moment  does  not  mean  anything*  to  me, 
nor  does  (Gardner;  T  am  sorry,  but  will  yon  i>o  over  it  again 
with  a  name  that  1  know?  T  have  no  knowledge  now  as 
to  why  the  offer  of  Mr.  Wardman  was  acce])ted  rafher  than 
the  offer  made  by  ^Ir.  (Jardner  for  Mr.  Baskin;  1  don’t 
now  know,  (’ertainly  I  knew  theiv  were  pending  negoli- 
ations  for  the  settlement  of  the  will  controversy  in  Wash¬ 
ington  in  May,  1924;  and  I  think  1  did  know  that  in  iVpril 
and  ^lay,  1924,  they  were  no  nearer  the  end  than  they  had 
been  for  twelve  years,  as  T  recall  it;  I  have  no  information 
respecting  the  negotiations  pending,  which  in  May 
doO  1924,  resnlted  in  tlie  settlemenf  of  the  will  contro¬ 
versy,  except  the  vaguest.  T  do  not  know  what  if  any 
negotiations  for  the  settlement  of  the  will  controversv  were 
had  after  April  11,  1924,  nor  when  the  next  negotiations 
were  had  with  respect  to  said  will  controversy;  1  do  not 
know  whether  there*  W(‘re  anv  n(‘i:(>tialions  on  Mav  1  or  on 
May  14,  1924,  looking  to  the  settlement  of  the  will  contro¬ 
versy;  I  should  infer  that  there  were  some  negotiations  be¬ 
tween  May  1st  and  May  loth,  but  1  don’t  know  the  date, 
and  that  is  oidy  an  inference;  1  have  no  ])ersonal  knowl¬ 
edge  of  it  myself;  I  was  not  in  Washington  in  May  1924 
when  these  negotiations  wei-e  ])ending,  and  I  never  at¬ 
tended  any  of  the  meetings  and  I  know  nothing  about 
any  of  the  negotiations  excej)t  what  was  communi¬ 
cated  to  me  bv  others;  and  I  have  not  now  an  accurate 

knowledge  of  what  was  done  in  Mav  1924.  As  re- 

<  • 

gards  my  own  ])e]‘sonal  knowledge  of  what,  if  any,  state¬ 
ment  in  the  telegram  of  (Miarles  II.  Merillat  to  Mvei’ 
Cohen  dated  July  In,  1925,  is  false,  T  answer  of  my  own 
knowledge,  personal  knowledge,  1  know  nothing  about 
it,  only  what  I  have  been  told.  As  regards  what  is  said 
in  my  answer  on  that  subject,  I  think  the  answer  states  on 
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information  and  belief,  does  it  not?  That  was  my  way  of 
knowing;.  I  had  no  personal  knowledge  except  what-1  was 
told  by  others;  bv  ^Ir.  Cohen  himself,  and  bv  ^Ir.  Morrison 
who,  as  I  have  already  told  you,  helped  me  with  the  an¬ 
swer.  On  or  about  the  time  the  answer  was  drawn  up  I  do 
not  know  that  they  told  me  then  that  ^Ir.  Cohen  had  in  fact 
received  $2000  from  Mr.  Knott  and  Tyler  k  Kutherford. 

On  or  about  the  time  the  answer  was  drawn  iq),  it  was 
told  me  bv  Mr.  Cohen,  and  bv  ^Ir.  Johnson  since  the  an- 
swer  was  drawn  iij),  and  by  Mr.  ^lorrison,  how  mucli  insur¬ 
ance  the  trustees  under  the  trust  agreement  carried  on  the 
Convention  Hall  property  in  Washington,  but  1  do  not  re¬ 
member  now.  That  answer  was  drawn  uj)  over  a  year  ago 
and  1  cannot  possibly  remember  the  tigures  that  they  told 
me  there.  1  knew  it  and  went  over  it  then,  ])ut  1  do 
351  not  remember  the  figures  now.  I  can’t  say  that  they 
did  or  did  not. 

(T>y  Mr.  I^askey:) 

“Q.  1)3.  Tlu‘re  is  nothing  in  the  answer  in  resi)ect  to  it, 
l)ut  1  am  asking  you  if  it  is  a  fact.  A.  1  don’t  remember.” 

I  think  I  have  been  told,  probably  by  ^Ir.  Cohen,  but  I 
could  not  swear  to  that,  that  at  the  time  the  trustees  took 
possession  of  that  i)roperty  Mr.  Cohen  insisted  or  sug¬ 
gested  that  the  insurance  ])e  raised  to  $50,001),  but  1  do  not 
know  it  to  be  a  fact.  1  don’t  remember  his  telling  me  so, 
and  I  cannot  remember  his  telling  me  anything  more.  1 
think  1  remember  being  told  that,  but  I  don’t  remember  the 
details  concerning  it.  1  do  not  know  it  to  be  a  fact,  nor  do 
I  know  anything  about  it  if  it  be  a  fact,  that  at  the  time  the 
negotiations  were  pending  for  the  sale  of  Convention  Hall, 
what  the  price  was.  1  remember  Mr.  Cohen  telling  me  that 
he  had  had  the  insurance  raised  because  he  thought  it  was 
safer,  I  remember  nothing  more  about  it,  nor  do  1  remem¬ 
ber  the  figures.  I  did  not  go  into  it  myself,  to  find  out 
whether  it  was  necessary  to  raise  the  insurance,  certainly 
not.  When  I  say  1  remember  that  he  told  me  it  was  neces¬ 
sary  to  have  the  insurance  raised,  1  do  not  know  that  I 
s])eak  of  the  raise  from  $10, ()()()  to  $50, 000;  1  told  you  1 
did  not  remember  the  figures.  I  have  no  remembrance  of 
what  figures  were  mentioned  in  respect  to  increasing  the 
insurance  on  Convention  Hall. 
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Ill  ^fay  1924  witli  respect  to  tlie  value  of  tlie  estate  of 
Stilsoii  ITiitcliins,  1  liad  knowledge  that  T  got  from  news- 
])apers  and  from  my  father’s  guesses,  and  absolutely  noth¬ 
ing  else,  and  I  had  no  knowledge  as  to  the  value  of  the 
Ilighlands-AVestmoreland  property:  I  did  not  know  whether 
.$r)()0,()()0  was  a  fair  or  an  inadcMjiiate  })rice  for  the  sale  of 
that  ])]*operty,  and  had  no  knowledge  with  r(‘s))ect  to  the 
value  of  the  notes  given  for  the  deferred  payments  on  such 
property  except  the  knowledge  or  information  given 
052  to  me  hv  mv  tiaistee.  1  had  no  knowledge  with  re- 
s])ect  to  the  financial  ability  and  responsibility  of 
]\Ir.  Wardman  and  Mr.  TTobbs  and  ^fr.  Bones,  in  respect  to 
the  financial  responsibility  behind  the  notes.  As  to  the 
value  of  the  notes  as  seenritv,  T  had  the  information  given 
me  by  Mr.  Cohen,  I  had  no  other  knowledge. 

1  don’t  know,  and  don’t  remember  that  anyone  ever  told 
me  that  Mr.  Walter  Stilson  lintchins  objected  to  the  sale 
of  the  Highlands  for  $1,200,000  on  the  ground  that  the  pi*ice 
was  too  low,  and  consented  to  the  sale  at  that  ])rice  only  on 
condition  that  the  will  controversv  be  settled. 

“Q.  11(5.  Did  you  know  that  within  a  year  or  less  than  a 
year  after  they  purchased  the  Ilighlands-Westmoreland 
[)ro])erty,  Wardman,  Hobbs  &  Bones  desired  to  buy  in  their 
notes  at  a  discount  ? 

“Mr.  Johnson:  T  object,  as  calling  for  a  fact  manifestly 
not  within  the  knowledge  of  the  witness.  It  do(‘s  not  a])- 
pear  that  she  ever  saw  Wardman,  Hobbs  &  Bones,  or  had 
any  communication  with  them  at  any  time. 

“A.  Xo,  I  did  not. 

“Q.  117.  Did  you  ever  hear  that  ? 

“Mr.  Johnson:  I  object  to  that. 

“Q.  118.  Did  you  ever,  within  a  year  after  the  purchase 
of  the  Ilighlands-Westmoreland  ])roperty  by  Messrs.  Ward- 
man,  Hobbs  &  Bones,  hear  that  they  were  seeking  to  buy 
them  ill  at  a  discount  ? 

“Mr.  Johnson:  I  object  to  that,  it  calls  for  hearsay,  and 
it  does  not  indicate  when  or  where  the  witness  might  hav(‘ 
heard  it,  or  from  whom,  or  whether  it  was  written  or  oi’al ; 
and  I  instruct  the  witness  not  to  answer  the  (piestion. 

“(^.  119.  1  am  asking  for  the  (piestion. 

“A.  Will  you  give  me  the  date  of  the  selling  of  the 
35J  Ilighlands-Westmoreland  property  ? 

“(^1.  119,  August,  1924. 
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“Mr.  Joliiisoii:  I  object  to  tliat  question,  and  1  direct 
the  witness  not  to  answer  the  question  in  that  form. 

“Q.  120.  Wliat  is  your  answer?  A.  1  am  directed  not 
to  answer  it.  1  am  not  answering-  it. 

“Q.  121.  Why  do  you  not  answer  it?  A.  1  understood 
Mr.  Johnson,  wlio  is  my  counsel,  to  advise  me  not  to. 

“^Ir.  Johnson:  Yes,  I  did. 

“Mr.  Laskey:  I  just  wanted  to  get  it  in  the  record. 

“Mr.  Jolinson:  Yes,  tliat  is  plain  enough  now.” 

On  cross  examination  Mrs.  Penn  testified: 

My  maiden  name  was  Mildred  Rogers,  my  father  was 
Robert  F.  Rogers  and  my  mother  Clara  Hutchins,  sister  of 
Lee  Hutchins;  I  am  married,  have  two  children,  and  my 
husband’s  name  is  Ramon  A.  Penn.  The  ^Ir.  Morrison 
mentioned  by  me  in  mv  testimony  is  Luther  E.  Morrison, 
a  lawyer;  he  was  not  my  father’s  partner,  he  was  not  in 
the  firm  at  the  time  of  my  father’s  death;  he  had  been 
associated  with  my  father  about  15  years;  1  knew  him  very 
well;  he  conferred  with  me  about  my  answer,  and  brought 
it  to  me;  he  was  alone  the  first  time,  but  not  both  times; 
he  never  came  to  see  me  with  Mr.  Johnson  and  Mr.  John¬ 
son  did  not  come  to  see  me  about  the  answer,  nor  did  Mr. 
Cohen  come  to  see  me  about  its  preparation;  my  communi¬ 
cations  were  fully  through  Mr.  Morrison. 


On  redirect  examination  ^Irs.  Penn  testified: 

Mr.  Morrison,  before  my  answer  in  this  was  signed, 
brought  me  the  paper  which  Mr.  Johnson  had  sent  him; 
and  then  Mr.  ^lorrison  took  it  back  to  make  the  changes 
which  1  had  asked  to  be  made;  then  Mr.  Morrison 
J54  brought  it  back  to  me,  after  he  had  sent  it  to  Mr. 

Johnson,  for  my  signature;  Mr.  Morrison  went  to 
Washington  to  look  into  the  matter  covered  by  my  answer; 
he  went  to  Washington  to  investigate,'  but  I  don’t  know 
how  he  got  his  information. 

Thereupon  plaintiffs  rested. 


Thereupon  the  defendant  Cohen  called  as  a  witness  in 
his  behalf  Thomas  Morton  Gittings,  who  testified  in  sub¬ 
stance  as  follows: 
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The  firsl  draft  of  tlie  deed  in  (l  ust 


in  (he  sell  lenient  of 


tlie  will  controversy  had  been  prepared  and  was  })resented 
to  me,  to  the  best  of  my  recollection,  on  May  14th  or  loth, 
1924;  that  was  the  paper  I  had  before  me  at  the  conference 
on  the  night  of  May  15;  there  were  Idank  spaces  throngh- 
out  the  paper  for  the  insertion  of  the  names  of  the  trustees; 
in  the  cojiy  1  had  the  names  were  inserted  that  night, 
May  15th,  at  Mr.  Cohen’s  office. 


On  cross-examination  the  witness  blittings 
substance  as  follows: 


test  died 


in 


The  names  of  some  trustees,  those  who  would  be  trustees, 
had  been  mentioned  before  that  meeting.  T  do  not  think 
it  was  definitely  known  liefore  that  meeting  that  Mr.  Meril- 
lat  would  be  a  trustee,  because  ^Ir.  Walter  Hutchins  that 
night  was  taking  the  position  that  he  had  the  right,  if  In* 
wanted  to,  to  designate  himself.  To  the  best  of  my  recollec¬ 
tion  I  learned  some  time  during  that  dav  or  the  dav  i)revi- 
oils,  which  would  be  the  14th,  that  Mr.  Cohen  was  going  to 
be  Mr.  Lee  Hutchins’s  and  Mrs.  renn's  trustee.  I  knew 
the  second  week  of  the  negotiations,  about  ^lay  KUh,  ])os- 
siblv,  or  12th,  that  I  would  be  Mrs.  Hutchins's 
355  trustee;  I  could  not  tell  you  exactly  when  1  notified 
Mr.  Merillat  and  Mr.  Cohen. 


Thereu})on  the  defendant  Myer  Cohen  testified  in  sub¬ 
stance  as  follows: 

I  am  verv  close  to  sixtv-one  vears  of  age;  I  have  bemi 
a  member  of  this  Bar  since  1887;  I  became  connected  with 
the  firm  of  Wolf  and  Cohen  as  a  boy  of  fifteen,  and  be¬ 
came  a  ])artner  when  I  was  twenty-two;  that  firm  was  en¬ 
gaged  in  the  business  of  writing  tire  and  other  insurance, 
it  was  established  in  ^lay  1878;  Mr.  Simon  Wolf  was  the 
other  member  of  the  firm;  he  died  in  1923;  when  he  ceased 
to  be  a  member  I  acquired  that  business;  I  have  been  con¬ 
nected  with  that  business  over  forty-five  years. 

I  first  learned  of  the  Wardman  offer  for  the  Highlands- 
M'estmoreland  some  time  in  starch,  1924.  Prior  to  that 
time  I  had  been  Mr.  Lee  Hutchins’s  personal  attorney  for 
more  than  fifteen  vears,  and  was  one  of  his  counsel  in  the 
litigation;  I  had  no  other  connection  with  the  estate  of 
Stilson  Hutchins,  prior  to  May  1924,  except  that  of  at- 
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toiTiey  for  .Mr.  Lee  Huteliiiis.  Lee  lliiteliiiis,  only,  liamlled 
tlie  matters  of  IMrs.  Penn  in  connection  with  the  estate  prior 
to  the  agreement  in  May  1924. 

1  learned  of  the  Wardman  offer  from  Mr.  Dante,  or 
possibly  ^Ir.  Lee  Hutchins;  1  took  no  action  whatever  and 
had  none  whatever  to  take  in  respect  to  that  offer  at  the 
time  it  was  submitted;  before  there  was  any  trnsteeshii) 
I  was  not  asked  for  any  advice  with  res])ect  to  the  ac¬ 
ceptance  or  rejection  of  that  offer;  Mr.  Lee  Hutchins  de¬ 
cided  that  for  himself.  1  was  not  asked  at  any  time  by 
Mr.  Lee  Hutchins,  or  anvbodv  for  him,  for  advice  or 
opinion  as  to  the  marketability  of  ^Yardman,  Hobbs  and 
Bones  notes.  I^p  to  April  28,  1924,  I  think  I  knew  in  a 
general  wav  that  Mr.  Knott  had  been  working  on 
356  llie  Iraiisaction  (hat  i)r<)duee(l  (lie  Warilniaii  olTcr. 

Ill  April  1!»24  Mr.  I  jee  Hutchins  resided  at  the  High¬ 
lands  Apartment;  he  died  in  November  1924. 

I  left  Washington  on  April  1(5,  1924,  for  French  Lick 
Springs,  Indiana,  and  returned  A])ril  27,  1924,  Sunday; 
T  was  not  in  Washington  at  any  time  between  April  IG  and 


27,  1924. 

I  Avas  present  at  a  meeting  in  my  office  on  April  11,  1924; 
the  meeting  was  called  by  AFr.  Dante  early  in  that  month; 
Afrs.  Hutchins  was  present,  with  her  counsel  AFr.  (Fittings, 
also  Air.  AValter  Hutchins,  alone,  AFr.  Dante  and  myself. 
Nothing  was  said  at  that  meeting  about  the  aiii)ointment 
of  trustees  for  the  estate,  no  terms  of  settlement  were 
agreed  on.  As  to  what  terms  were  discussed,  when  the  litiga¬ 
tion  over  the  Hutchins  estate  began  in  1912,  AFr.  Lee  Hutch¬ 
ins  authorized  me  to  offer  a  compi-omise  settlement,  at 
the  time  of  the  filing  of  the  caveat,  of  an  ecpial  division 
of  the  four  interests,  twenty-five  ])er  cent,  each;  AFr.  AV^alter 
Hutchins  and  AFrs.  Hutchins  refused  that;  the  original 
})roposition  was  made  Fiy  Air.  Lee  Hutchins  and  he  never 
deviated  from  it.  AVhen  the  parties  got  together  on  April 
11,  the  discussion  was  principally  between  Air.  AValter 
Hutchins  and  AFrs.  Hutchins.  AFr.  AValter  Hutchins  stated 
he  was  tired  of  litigation,  that  the  name  of  Hutchins  had 
been  in  the  courts  so  long  he  wanted  it  removed  and  never 


wanted  to  have  it  there  again,  and  he  wanted  to  enjoy  the 
money  that  was  part  of  his  father  As  estate;  AFrs.  Hutchins 
agreed  that  she  was  tired  of  litigation,  but  she  was  not 
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willing  to  surrender  what  she  eonsidered  compensation 
for  tlie  trouble  and  labor  and  work  she  had  had  in  taking 
care  of  ^Ir.  Stilson  Hutchins.  She  commented  upon  the 
absence  of  Mr.  Lee  Hutchins  from  the  meeting.  T  told  her 
and  told  Mr.  Walter  Hutchins  that  Lee’s  terms  had 
‘k”)7  never  changed,  that  he  had  adhered  to  a  twenty-five 
])er  cent,  equal  division.  Mr.  M^alter  Hutchins  said 
while  he  had  stood  out  against  them  for  some  time,  he  felt, 
as  a  reason  for  desiring  a  compromise,  that  he  would  rather 
agree  to  it  at  that  time  than  to  have  it  delayed  longer. 
^Irs.  Hutchins  insisted  that  she  should  have  moi'e,  and 
talked  about  thirty  per  cent.  She  said  she  thought  the 
Highlands-Westmoreland  property  ought  to  be  sold  be¬ 
cause  if  was  running  down,  was  not  receiving  the  attcm- 
tioii  it  ought  to  in  the  way  of  development,  and  she  indicated 
she  desired  to  have  that  property  sold.  T  have  no  distinct 
recollection  about  anything  being  said  about  the  AVardman 
otTer.  Prior  to  that  time  Lee  Hutchins  had  said  that  ho 
was  in  favor  of  the  acceptance  of  the  AVardman  offer;  and 
said  that  he  had  tohl  Air.  Dante  so. 

At  the  termination  of  the  conference  something  was  said 
about  the  parties  thinking  over  the  matter  and  submitting 
their  propositions.  Subsequently,  on  the  night  of  A])ril 
28,  1924,  the  day  I  returned  to  AVashington  from  French 
Ijick  Springs,  and  the  day  I  saw  AFr.  Knott  and  Air.  Dante., 
1  saw  Airs.  Hutchins ’.s-  letter  to  Lee  Hutchins  of  April  18, 
with  a  suggestion  of  settlement  with  a  division  of  thirty 
per  cent  to  her. 

T  first  saw  Zach  AI.  Knott  in  connection  with  the  High- 
lands-AA\\stmoreland  matter  when  he  came  to  mv  oflice  with 
Air.  Dante  on  April  28,  1924;  between  Af)ril  Hi  and  April 
27  I  had  not  heard  a  word  about  the  Highlands-AVestmoi'e- 
land  matter  or  about  a  compromise.  I  think  1  had  met  Air. 
Knott  before  April  28,  1924,  but  had  not  had  any  business 
with  him;  I  knew  he  had  a  desk  in  the  real  estate  office  of 
Tyler  and  Putherford.  No  one  else  was  present  in  my 
office  Avhile  Air.  Dante  and  Air.  Knott  were  there;  Air.  Lee 
Hntchins  was  not  there  at  any  time  during  that  con- 
o58  ference. 

Air.  Dante  said,  ‘‘I  want  to  introduce  Air.  Knott 
to  you;  he  had  some  trouble  and  he  wants  you  to  help 
him  with  it.”  I  said  I  knew  Air.  Knott,  1  had  known  him 
for  years.  Then  Air.  Knott  said  that  T  probably  knew  of 
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the  Wardmaii  olTer  for  llie  lli<>lilaiRls-AVestmorelaiid  prop¬ 
erty.  I  said  I  did,  and  lie  said,  “It  has  been  knocked  in 
the  head.”  Tlien  he  pr()C(‘ed(Hl  to  tt‘ll  me  that  Mr.  AVbdter 
Hutchins  insisted  on  a  reduction  in  the  commission  althoui;h 
ai»reein^-  to  the  sale  ])rice,  and  that  Mr.  Dante  had  written 
a  letter  to  that  effect  to  Mr.  Wardman,  and  that  Tyler  and 
Jiutherford,  learning  of  it  on  the  pi*ecedin^:  Saturday,  had, 
through  Air.  AMarden,  ])resident  of  that  coinjiany,  written  a 
letter  on  their  own  account  to  Mr.  AAbirdman,  telling  him 
that  they  understood  that  Mr.  AValter  Hutchins  had  ob- 
jected  to  the  .+»](),()()()  commission,  and  that  if  the  deal  went 
through  they  would  insist  upon  their  one-half  of  that 
amount.  Air.  AVardman  taking  the  balance. 

Air.  Knott  told  me  that  he  had  talked  the  matter  over 


with  Air.  Dante  on  Saturday  evening,  and  on  Sunday,  and 
that  acting  on  Air.  Dante’s  suggestion  and  advice  he  had 
gone  to  Air.  AAbirdman’s  otiice  on  Alonday  morning  if  pos¬ 
sible  to  intercejit  the  letter  that  Tyler  and  Hutherford  had 
written,  and  he  had  gotten  there  too  late,  that  Air.  AVard¬ 
man  had  received  the  letter  and  that  lie  was  jiarticularly 
angry  about  the  Tyler  and  Kutherford  lettei*,  and  had 
simply  thrown  the  whole  deal  over;  that  he  had  said  he 
would  not  continue  it,  was  through  with  it,  and  did  not 
want  to  have  anything  more  to  do  with  any  of  them,  and 
it  was  in  that  situation  that  Air.  Knott  told  me  he  had 


gone  to  see  Air.  Dante,  and  Air.  Dante  had  said  I  was  the 
only  man  he  knew  that  might  ])ossibly  cure  the  situation; 

that  at  Knott’s  recpiest  Dante  had  come  up  with  him 
359  to  mv  office.  I  asked,  “AVhat  do  vou  want  me  to  do. 
Ah’.  Knott  ?”  He  said,  “I  want  you  to  save  the  com¬ 
mission  I  have  in  that  deal  if  vou  can.” 

• 

I  said  1  thought  there  was  no  diversity  of  int(‘rest  be¬ 
tween  his  representation  and  that  of  Air.  Ijee  Hutchins, 
to  whom  I  first  owed  allegiance  of  course,  and  that  1  would 
undertake  it  if  Air.  Lee  Hutchins  approved.  Air.  Knott 
said,  “A"ou  ought  to  go  right  away  to  see  Air.  AVardman, 
talk  to  him  right  away,  keep  him  interested  in  some  way, 
try  to  hold  him  to  it.”  I  said  T  thought  I  had  better  not 
do  that  until  after  1  had  seen  Lee  Hutchins.  Knott  was  so 
insistent  about  it  and  so  urgent  that  1  told  him  if  he  would 
wait  there  I  would  go  to  see  AVardman,  and  he  and  Air. 
Dante  waited  in  my  office  while  I  went  to  AATardman’s  office. 
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1  talked  to  Mr.  Wardmaii  a  few  nioinents;  I  found  him  in 
a  very  excitable  frame  of  mind;  he  said  Mr.  Knott  had  been 
in  his  office  many  times,  and  now  after  he  liad  gotten  him 
np  to  the  point  of  making;  an  otTer,  which  Wardman  thought 
was  really  more  than  he  ought  to  give  for  the  ])roperty, 
Mr.  AValter  Hutchins  wanted  to  cut  down  the  commission 
and  on  top  of  tliat  Tyler  and  Rutherford  had  tried  to  make 
a  further  cut.  He  was  very  angry.  I  asked  him  to  suspend 
his  judgment  about  what  he  was  going  to  do  for  tlie  ])resent 
and  leave  it  in  abeyance.  He  said  ho  was  not  going  to  have 
anything  more  to  do  with  it.  Finding  nothing  could  he 
accomplished  then,  1  wont  l)ack  to  the  office  and  told  Mr. 
Knott  and  ^Ir.  Dante,  who  were  tliere  waiting,  that  I  found 
Mr.  Wardman  in  the  same  frame  of  mind  that  Knott  had 


told  me  he  had  found  him  in  the  morning.  l>nt  I  said, 
will  go  after  it  again  if  ^Ir.  Lee  Hutchins  permits  me  to 
represent  yon.”  Whereupon  Dante  and  Knott  left 
.IhO  the  office  together. 

That  evening  T  saw  Lee  Hutchins  at  his  apart¬ 
ment  at  the  Highlands;  T  told  him  of  the  situation;  I  told 
liim  about  Knott  coming  to  me  and  wanting  me  to  r(‘pi*es(Mit 
him,  and  I  asked  him  what  he  wanted  me  to  do.  He  said 
Afore  power  to  yon,  go  ahead  and  help  him,  it  is  all  right.” 
T  said,  “Of  course  yon  understand  that  he  will  ])ay  me?” 
And  he  said,  “Certainly,  he  has  to  pay  yon”.  We  then  dis¬ 
cussed  the  matter  of  making  some  kind  of  an  adjustment  of 
the  proposition  with  Wardman,  and  he  told  me  of  three 
things  to  do;  I  made  a  memorandum  at  the  office  next  morn¬ 
ing  in  my  own  handwriting  of  those  three  things;  memoran¬ 
dum,  hearing  date  “4  9  24”  is  identitied  by  witness.  Tin' 
purpose  of  making  the  memorandum  was  that  when  1  had  a 
discussion  with  Afr.  Dante  or  anybody  else  I  would  know 
exactly  what  Afr.  Lee  Hutchins  wanted  me  to  do.  The  thi*ee 
things  mentioned  were:  First,  he  preferred  the  AVardman 
otTer  to  the  Baskin  otTer;  the  Baskin  otTer  was  .tbO,!)!)!) 
liigher,  but  the  terms  were  very  much  more  unsatisfactory 
to  a  seller.  Second,  T  might  be  able  to  i)ersnade  AVardman 
and  Tyler  and  Rutherford  to  divide  the  Jf^2o,()0()  ecpially  if 
Afr.  AA^alter  Hutchins  would  not  recede  from  that  position, 
and  if  not,  T  might  get  one  to  take  $15,()()()  and  the  otlun* 
$10,000.  Then  if  that  could  not  be  done,  to  get  the  otTer 
renewed  on  the  basis  of  $o(),00(),  say  for  three  days.  Lee 
Hutchins  was  very  anxious  to  have  the  property  sold. 
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Thereafter  witli  respect  to  this  matter  1  saw  Mr.  Ward- 
man  probably  every  day,  or  very  nearly  every  day  that 
week.  1  urged  him  to  adhere  to  his  ])roposition  and  1  asked 
him  to  revive  the  deal;  1  sounded  him  out  on  the  pro])osi- 
tions  of  Lee  Hutchins.  1  could  not  do  anything  with 

361  him,  at  first  he  said  he  would  not  hear  it  at  all,  he  re¬ 
peated  what  he  said  on  ^Monday.  But  gradually  1 

wore  down  his  resistance  until  finally  he  said  he  would  take 
the  property  on  his  original  deal,  ])rovided,  liowever,  that 
1  brought  him  a  contract.  He  said,  “1  don’t  want  anybody 
else  to  come  to  see  me  about  it  or  talk  to  me  about  it ;  if  you 
will  bring  me  a  contract  in  the  form  as  originally  ])ro])osed 
by  me,  allowing  this  $3(),()()()  ('oininission,  1  will  sign  it.” 

After  the  first  talk  with  Hr.  Knott  on  the  28th  of  April 
I  saw  him  frecuientlv;  he  came  to  mv  office  nearlv  everv  dav 
for  more  than  a  week,  ten  days,  I  would  say;  he  inipiired 
about  my  doings  with  Wardmaii;  1  generally  told  him  what 
I  had  done,  and  he  spoke  of  other  matters  besides,  which 
I  had  in  mind.  I  reported  to  him  from  day  to  day  when 
T  saw  him  exactly  what  took  place,  the  different  conversa¬ 
tions,  the  mood  T  found  Wardman  in  and  what  I  had  been 
able  to  do  with  him.  T  had  made  it  plain  to  Wardman  that 
1  was  interested  in  the  matter  on  behalf  of  Knott.  Final Iv, 
on  the  day  that  ^Ir.  Wardman  at  his  office  agreed  with  me 
to  reinstate  his  offer,  T  came  out  of  Mr.  AVardman’s  office, 
and  at  the  corner  of  Fifteenth  and  K  Streets  Air.  Knott 
was  standing;  he  said,  “I  saw  you  go  into  Air.  AVardman’s 
office  and  I  waited  here  to  see  what  the  situation  is.”  I 
told  him,  ‘‘It  is  all  arranged  now,  the  only  condition  is  that 
you  stay  away  from  AA^ardman  and  that  nobody  else  bothers 
him.  I  will  get  him  to  revive  that  contract,  he  has  agi’eeil 
with  me  to  do  it.” 

This  visit  to  AATardman’s  office,  and  this  conversation 
with  Knott,  occurred  on  Alay  3, 1924;  this  T  can  fix  definitely 
by  referring  to  two  checks  of  that  date,  in  the  amounts  of 
$200.00  and  $4.10  respectively,  which  I  made  and 

362  personally  delivered  then  to  AA^ardman’s  office,  in 
pa>Tnent  of  a  note,  money  1  owed  him. 

Negotiations  which  culminated  in  the  Alay  16th  comjiro- 
mise  to  take  effect  about  the  end  of  Alay,  were  taken  up 
again  about  the  7th  of  Alay,  in  my  office.  Lee  Hutchins 
was  never  jiresent  at  these  negotiations,  I  was  in  touch 
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with  him  daily;  Mrs.  was  not  present,  Mr.  Lee 

Hutchins  was  her  spokesman.  During’  these  negotiations, 
Mr.  Gitting-s  made  it  a  condition  ])recedent  that  the  settle¬ 
ment  of  the  will  controversy  should  not  go  tli rough  uidess 
Mr.  Walter  Hutchins’s  opi)osition  to  the  AVardman  otTer 
was  withdrawn  and  ])r()vision  made  for  the  ecpial  distrihu- 
tion  of  that  particular  fund  between  the  four  heneticiaries. 
I  report (*d  that  Mrs.  Penn  and  Mr.  Lee  Hutchins  were  agree¬ 
able  to  the  acceptance  of  the  AVardman  offer.  Air.  AValter 
Hutchins  in  substance  said  he  was  not  satisfied  with  the 
offer,  Imt  he  would  accept  it  provided  it  was  part  of  the 
compromise  agreement. 

The  ])a])er  drafted  by  Mr.  Johnson  directing  the  accept¬ 
ance  of  the  AAhirdman  offer  was  signed  by  Messrs.  AValtcu* 
and  Lee  Hutchins  and  Airs.  Hutchins  in  AAhishington  Alay 
16,  and  bv  Airs.  Penn  at  Boston  Alav  17. 

After  the  negotiations  had  proceeded  sufficiently  far  to 
show  that  it  embodied  the  ])lacing  of  title  in  the  hands  of 
trustees  representing  the  four  interests,  the  last  thing  con¬ 
sidered  was  who  would  be  designated  by  Lee  Hutchins  and 
Airs.  Penn  as  their  trustee.  Lee  Hutchins  designated  Air. 
AA^illiam  J.  Dante,  and  T  communicated  that  fact  to  the 
other  jiarties.  AValter  Hutchins  objected,  and  said  he  would 
not  agree  to  the  compromise  settlement  with  Dante 
363  as  trustee;  T  never  heard  before  any  talk  of  having 
a  trustee  and  an  agent.  Air.  Gittings  also  objected  to 
Air.  Dante.  T  told  Lee  Hutchins  what  AA^alter  Hutchins 
said,  and  that  Gittings  had  objected.  Lee  Hutchins  said  so 
far  as  he  was  concerned  the  negotiations  might  break;  he 
insisted  on  having  Air.  Dante,  and  told  me  he  wanted  me  to 
stick  to  that  and  adhere  to  it,  because  AValter  would  give 


way,  as  ho  always  did.  Lee  Hutchins  claimed  that  he  had 
as  much  right  as  the  others  to  name  his  own  reiiresentative, 
that  the  nature  of  the  agreement  provided  it  and  he  was  not 
going  to  be  dictated  to  about  it.  T  did  nothing  to  ])ersuade 
Lee  Hutchins  to  change  his  position. 

About  Alay  14,  every  other  ])oint  in  controversy  had  b(*en 
adjusted,  and  the  last  question  left  was  the  (inestion  of 
trustees.  After  seeing  Air.  Lee  Hutchins  and  again  seeing 
AA^alter  Hutchins,  Air.  Gittings  and  Air.  Alerillat,  (for  Ah*. 
AValter  Hutchins  had  been  in  the  habit  the  last  few  days 
of  coming  to  my  office  when  we  discussed  these  matters), 
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they  wtM’o  (iiiito  iiisistr7iil  lliat  ^\v.  Daiito  should  not  servo, 
aiui  they  would  not  a<;Too,  tlioy  adliorod  to  that  ])ositiou.  T 
sent  for  Dante  and  went  with  him  to  the  ni<»hlaiids  to  see 
Lee  iriiteliins,  on  the  afternoon  of  ^tay  14.  T  told  Lee 
Hutchins  that  according*  to  his  instructions  T  had  insisted 
upon  the  selection  of  Dante  as  trustee  and  that  T  had  not 
met  with  any  success.  Thereupon  Dante  in  my  ])resence 


])eoo-ed 

trustee, 


Lee  ITutchins  to  waive  the  selection  of  his  name  as 
sayini>‘,  “You  have  everythino*  else  straightened 


out  now;  1  have  been  workin 


g  for  years  to  have  this  litiga¬ 


tion  tei-minated  and  a  settlement  made;  don’t  let  my  name 


or  mv  interests  stand  in  the  wav  of  a  settlement  of  this 

•  • 

trouble  now,  T  beg  of  you  to  withdraw  my  name.”  Lee 


ITutchins  turned  to  me  and  said, 


“T  will  do  it  if  von  will 


take  it.”  Up  to  that  time  my  name  had  not  been 
364  suggested  as  trustee  bv  mv  client  or  anv  one  else 
except  Walter  Hutchins;  he  had  said  to  me  in  a  con¬ 
versation  when  objections  to  Mr.  Dante  were  being  consid¬ 
ered,  about  May  14th,  “^Irs.  Hutchins  has  named  Mr. 
Gittings,  T  ])ropose  to  name  Afr.  Merillat  and  T  had  hoped 

mv  brother  would  select  vou.” 

•  • 

AVhen  Lee  Hutchins  said  he  would  recede  from  his  posi¬ 
tion  of  naming  Dante  to  represent  the  interests  of  himself 
and  ^Irs.  Penn  if  I  would  take  it,  T  told  him  T  did  not  want 
to  take  it  under  any  conditions;  nothing  was  said  at  that 
time  in  Lee’s  presence  about  giving  Mr.  Dante  any  position 
in  the  event  he  was  not  named  trustee;  after  leaving  Lee 
Hutchins,  on  the  way  down  town  with  Dante,  I  told  him  the 
<luestion  of  trustee  ought  not  to  break  the  settlement;  he 
said  that  if  T  agreed  to  take  it,  although  T  insisted  T  did 
not  want  it,  that  he,  Dante,  would  have  to  do  the  work  of  the 
trustees  and  T  would  pro])ose  he  be  made  agent  to  continue 
the  collection  of  rents,  as  he  had  complete  knowledge  in 
regard  to  the  estate.  T  said  nothing  to  him  then  about 
compensation. 

Prior  to  the  14th  T  had  requested  Mr.  William  G.  John¬ 
son  to  draft  tentatively  a  form  of  document  for  the  com¬ 
promise;  he  had  not  attended  any  of  the  conferences  in 
May,  ])rior  to  the  14th,  but  had  been  associated  with  me 
throughout  the  Hutchins  litigation.  'When  T  gave  Mr.  John¬ 
son  the  data  to  draft  the  preliminary  papers,  T  certainly  did 
not  give  him  the  names  of  the  trustees;  I  turned  over  to 
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liim  tii(‘  momoraiidum  Mr.  Oittiiiiifs  liad  fiiriiislied  as  to 
Mrs.  Hiitcliins's  ro(|iiirenK‘iits,  and  memoraiuhim  of  the 
other  tilings  Mr.  Aterillat  and  Mi’.  (littin^s  and  myself 
liad  discussed  for  a  day  or  two  liefore  tliat,  and  asked  him 
to  frame  a  set  of  pa])ers  for  me.  The  first  draft  came  to 
me  from  Mr.  Jolinson  May  T2.  The  final  ])a})ers  in  the  will 
settlement  were  executed  on  ^fay  Id,  1924,  in  this  city,  by 
the  ])arties  here;  1  left  the  city  on  that  day,  after 
ddo  the  execution  of  the  ])apers.  1  considered  we  were 
not  fully  trustees  then  because  the  ])apers  had  not 
been  executed  by  all  th(‘  ])arties;  Mr.  Merillat,  Mr.  (iittins>’s 
and  T  had  a  conference  on  the  Idth,  and  talked  about  Dante; 
there  was  a  minute  made  of  that  conference  on  the  first 
pai*‘e  of  the  minute  book;  it  was  the  custom  to  keep  a  minute 
of  the  substance  of  what  occurred  at  the  meetin.<>s  of  the 
trustees. 

From  Washiniiton  1  went  with  Lee  ITutchins  to  Boston, 
where  Lee  Hutchins  ])resented  the  three  documents  to  Mrs. 
Penn  and  she  executed  them  on  Mav  17th;  we  then  went  to 

Atlantic  Fitv  where  Miss  Abbv  Somerbv  executed  the  iia- 

•  •  •  1 

pers  on  May  19th. 

Exhibits  A,  B  and  F  of  Plaintiffs’  bill  were  formally  of¬ 
fered  ainl  received  in  evidence  and  are  incorporated  in  this 
statement  by  reference  without  bein^’  here  duplicated. 

I  think  the  names  of  the  three  trustees  were  inserted  in 
these  docunuuits  on  the  mornin<>’  of  the  Idth,  the  date  of  the 
first  execution. 


After  retiirniiii*’  to  Washington  with  the  executed  docu¬ 
ments  the  first  meeting*'  of  Mr.  (lit tint’s,  Mr.  Merillat  and 
myself  was  May  24.  May  lo,  when  the  drafts  of  the  ])a])ers 
were  bein.iL>‘  put  in  final  slnpie,  there  occurred  the  discussion 
between  Gittin,i>s  and  Walter  Tlutchins  relating*  to  the  ni<»’h- 
lands-Westmoreland,  and  it  was  then  that  Mr.  Johnson  was 
requested  by  Walter  lintchins  to  draw  or  pass  upon  the 
contract  for  the  Hi.u'hlands-Westmoreland  sale;  the  original 
Wardman  offer  of  March  29  was  turned  over  to  Mr.  John¬ 
son  then  and  there  to  redraft  an  a.i>reement  between  the 
parties  for  the  sale  of  the  ])ro))erty.  The  Marc'h  29th  ])a- 
per  referi’ed  to,  offered  and  ]’ec(‘ived  in  evidence  as  De¬ 
fendant’s  exhibit  E,  is  the  same  as  Plaintiff’s  Exhibit 
3()()  1  hereinbefore  set  forth  in  full.  Mr.  Johnson  inter- 

lineated  on  that  paper  changes  to  be  made  in  the 
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formal  conlract  to  be  sulmiittod  to  Wardmaii.  After  my 
return  from  Boston  and  Atlantic  City  T  saw  Wardman  and 
presented  to  him  the  contract  which  Johnson  had  drawn 
and  received  from  him  a  de])osit  of  $1,000.  On  May  24, 
when  I  met  with  Merillat  and  Gittino-s,  T  reported  what  I 
had  done.  Pag*es  2  and  3  of  the  minute  hook  contain  a 
minute  of  this  meetin.u*.  When  Wardman  returned  the 
contract  on  ]\Iay  24,  signed  hy  himself  and  Messrs.  Bones 
and  llohhs,  we  executed  it.  This  contract  is  Exhibit  D  to 
PlaintitY’s  hill,  and  is  incor])orated  in  this  statement  hy 
reference  without  heino-  here  du])licated. 

Mrs.  Rose  Hutchins  left  Washington  and  went  to  Europe 
the  latter  ])art  of  May,  1024;  Lee  Hutchins  went  to  Europe 
in  June,  and  returned  two  days  before  the  Hi.i>'hlands-West- 
moreland  sale  was  closed. 

On  August  15,  1024,  the  transaction  with  Wardman, 
Hobbs  and  Bones  was  closed  so  far  as  the  transfer  of  pa- 
pei*s  was  concerned;  no  distribution  of  net  proceeds  was 
made  that  day;  the  checks  were  all  drawn,  late  in  the  after¬ 
noon,  and  signed  by  all  the  trustees  at  the  same  time.  The 
trustees  met  the  next  day  and  arranged  for  the  distribution 
of  the  cash  and  notes  received  for  the  pro])erty.  The  two 
checks  for  the  commission,  $18,000.  each,  were  left  with  me; 
AVardmaii’s  office  was  notitied  by  telephone  and  Mr.  Hobbs 
either  came  down  or  sent  down  for  their  check.  1  saw  Mr. 
Knott  on  Saturday,  August  IG,  in  my  office;  no  one  was 
present  but  he  and  I;  he  came  in  response  to  a  call. 

“Q.  What  conversation  did  you  have  with  him?  What 
did  he  say  and  what  did  you  say,  in  substance,  to  the  best  of 
your  recollection!  A.  I  took  the  cliec'k  for  $18,000 
3G7  payable  to  his  order  out  of  the  drawer  where  I  keep 
all  checks.  Mr.  Knott  came  into  my  office  and  sat 
down  opposite  me  at  my  desk,  a  large  broad  table,  and  I 
laid  the  check  on  the  opposite  side  of  the  table  in  front  of 
him  and  said,  ‘There  is  your  check,  Mr.  Knott.  I  think  it 
is  time  that  you  should  pay  me  for  the  services  I  rendered 
vou.’ 

(|).  \Vha1  did  lu‘  say!  A.  He  said,  ‘AVell,  how  much  do 
you  want!’  1  said,  ‘AVell,  Mr.  Knott,  1  would  prefer  that 
you  suggest  the  amount.’  He  said,  ‘AVell,  I  have  had  no 
experience  in  these  matters.  You  rendered  a  valuable  serv¬ 
ice,  but  I  have  had  no  experience  in  these  matters,  and  I 
would  rather  you  would  say  what  you  want.’ 
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1  said,  ‘How  would  $2,700,  or  15  per  cent  of  the  amount, 
strike  you?  Is  that  all  riglitf’  lie  said,  ‘Yes,  I  think  that 
is  all  right.’ 

Then  1  said,  ‘Well?’  He  said,  ‘Well,  now,  look  here. 
Tyler  &  Kulherfortl  get  half  of  this  money.’  1  said,  ‘1  do 
not  know  what  your  arrangement  is  with  them;  1  never  in¬ 
quired  into  it.’ 

‘Yes,’  he  said,  ‘and  if  I  pay  you  the  $2,700  now  they  will 
expect  me  to  stand  it  all.’  1  said,  ‘What  do  you  propose?’ 
He  said,  ‘Suppose  I  go  to  see  them.  They  do  not  know  that 
J  ever  hired  you  to  do  this  work  for  them.  I  will  go  to  see 
them.  You  keep  the  check  and  T  will  come  back  and  let  you 
know. 

I  said,  ‘Very  well.’ 

That  was  the  substance  of  the  conversation.  It  was  a 
little  longer  than  that.  Those  are  not  the  exact 
3()8  words,  l)ut  the  substance  of  it.” 

Prior  to  that  time  1  did  not  know  what  arrange¬ 
ment  there  was  between  Tvler  and  Kutherford  and  Knott 
regarding  a  division  of  the  commission,  the  first  definite 
statement  came  from  Knott  on  that  occasion.  1  saw  Mr. 


Knott  again  August  Ih.  Prior  to  that  time  Mr.  Bruce 
Warden,  of  Tyler  and  Kutherford,  came  to  my  office  on 
!Mondav  and  said  he  did  not  know  that  I  had  anv  connection 
with  the  matter  or  that  1  had  done  anv  work  for  Knott  until 
Knott  had  told  him  on  Saturday,  and  he  said  he  wanted  to 
know  what  I  did,  whereupon  T  proceeded  to  tell  him  what  I 
have  already  testified  to,  the  services  that  were  rendered. 
He  commented  that  he  did  not  know  that  T  was  going  to 
charge  Mr.  Knott;  he  thought,  because  I  represented  Lee 
Hutchins  he  did  not  understand  whv  T  was  to  charge  Mr. 
Knott  anything;  T  explained  to  him  that  Knott  had  come  to 
me  and  that  I  had  told  Knott  I  could  only  accept  the  em¬ 
ployment  subject  to  Lee  Hutchins’s  approval,  that  he  had 
approved  it,  and  that  I  had  treated  it  as  a  separate  inde¬ 
pendent  business  matter. 

At  about  this  time  T  had  a  talk  with  Lee  Hutchins  about 


the  closing  of  the  Highlands-West moreland  transaction, 
and  about  the  fee  1  charged  Knott;  I  told  him  what  I 
charged  Knott,  and  he  said  he  thought  it  was  a  very  rea¬ 
sonable  fee,  and  said  laughingly,  ‘‘Don’t  forget  to  give  me 
credit.” 
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August  19,  1924,  Danto  came  to  my  office  and  said  Knott 
was  complaining  that  he  could  not  get  his  check  from  me. 
I  said,  “Call  him  right  up  on  the  telephone  and  tell  him  to 
come  here,  I  will  not  stand  for  that  sort  of  talk.”  Knott 
came  over  immediately ;  Dante  and  I  were  there.  Mr.  Knott 
began  to  talk  about  the  fact  that  Mr.  Charles  Warden  was 
away,  that  Mr.  Bruce  Warden  had  written  him  a 

369  letter  about  the  matter  and  he  did  not  know  what  was 
going  to  be  done,  and  how  long  it  would  take  until 

he  heard  from  Mr.  Warden,  and  he  did  not  want  to  wait 
for  his  money.  I  told  him  he  must  settle  the  matter  in  the 
best  way  he  could;  that  I  was  not  preventing  him  from  get¬ 
ting  his  check ;  he  asked  me  if  I  would  give  him  the  check, 
and  I  asked  him,  “Why  not?”  He  said  he  was  willing  to 
pay  me  his  half  of  the  amount  if  I  was  willing  to  wait  on 
Tyler  and  Rutherford  for  tlie  balance.  I  told  him  certainly 
I  was,  that  I  had  had  business  relations  with  them  for 
twenty-five  years  and  they  were  perfectly  square  people. 
AVhereupon  Knott  said  he  would  pay  me  $1,350.00.  Mean¬ 
while,  before  he  came,  I  had  taken  the  check  out  of  the 
drawer  and  again  put  it  in  the  same  position  I  had  it  in  on 
Saturday.  Knott  did  not  leave  the  office ;  Dante  left  when  he 
saw  Knott  and  I  had  no  trouble;  he  said  he  wanted  to  see, 
himself,  that  Knott’s  statement  to  him  that  I  was  withhold¬ 
ing  the  check  was  not  true,  and  when  he  saw  me  produce  the 
check  he  was  satisfied  and  left.  Nothing  was  said  in  my 
l)resence  about  a  moral  but  not  a  legal  obligation,  1  did  not 
say  anything  of  the  kind  and  never  heard  Dante  say  it ;  I 
never  heard  it  at  all  until  I  heard  it  in  court. 

After  Knott  said  he  would  pay  me  $1,350  he  asked  for  a 
check  on  the  National  Savings  and  Trust  Company;  one 
was  brought  him  and  he  wrote  at  my  desk  the  check  for 
$1,350.  I  gave  him  the  commission  check  for  $18,000  drawn 
to  his  order,  and  we  parted  very  pleasantly. 

When  he  handed  me  his  check  he  said  he  did  not  know 
whether  he  had  that  much  money  in  bank;  1  said  I  would 
present  it  whenever  he  said  the  money  would  be  there,  and 
he  said  the  money  would  be  there  next  day. 

370  I  do  not  remember  seeing  Knott  again  except  one 
day  months  afterward  near  Tyler  &  Rutherford’s 

office,  at  which  time  he  did  not  say  anything  to  me  about 
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this  matter.  I  did  not  hear  anything  from  anybody  about 
the  Knott  transaction  until  I  received  Mr.  Merillat’s  tele¬ 
gram  of  July  15,  1925.  I  think  I  knew  in  a  general  way  of 
the  residence  of  Mr.  Knott  in  Mr.  Dante’s  house.  If  you 
were  to  ask  I  could  not  have  told  you  where  he  lived. 

Not  one  cent  of  the  fee  which  I  received  from  Tyler  and 
Rutherford  and  Knott  was  given  to  Mr.  Dante,  or  to  any 
member  of  his  family,  or  to  anybody  for  him;  no  basis 
exists  for  the  allegations  in  the  bill  on  that  subject. 

I  left  Washington  August  22,  1924,  and  called  up  Tyler 
and  Rutherford  on  the  morning  of  that  day  to  tell  Mr. 
Warden  that  I  was  leaving  the  city  and  that  he  could  send 
the  check,  when  he  heard  from  his  father,  to  my  office.  He 
told  me  he  had  had  no  reply  from  his  father.  1  later  re¬ 
ceived  the  letter  from  Dante,  in  evidence  here,  enclosing 
letter  from  Tyler  and  Rutherford,  also  in  evidence,  and 
their  check  for  $650.00,  stating  that  they  enclosed  it  in  full 
payment  of  my  fee.  Thereafter  I  heard  nothing  more  from 
Tyler  and  Rutherford  or  from  anybody  on  the  subject  be¬ 
fore  the  Merillat  telegram  the  following  summer. 

The  question  of  insurance  on  the  property  of  the  Hutch¬ 
ins  estate  first  arose  at  the  very  first  meeting.  May  24,  1924. 
One  of  the  questions  under  discussion  was  the  amount  of 
insurance  to  be  taken  on  Convention  Hall.  Mr.  Gittings 
asked  to  what  figures  I  intended  to  increase  the  insurance. 
The  properties  were  under-insured,  as  I  considered,  and  as 
I  told  Mr.  Stilson  Hutchins  in  his  lifetime  many  times. 

Mr.  Merillat  said  whatever  I  would  do  about  it  would 
371  be  satisfactory  to  him,  because  he  considered  I  was 
an  authority  on  such  matters. 

The  appraisal  of  Mr.  Loehler  on  the  Convention  Hall 
property,  early  in  June  1924,  showed  a  sound  value  of  $250,- 
000.  We  were  carrying  then  $10,000  insurance  on  that 
building.  1  had  made  it  plain  to  Lee  Hutchins  when  I  ac¬ 
cepted  the  trusteeship  that  1  would  not  take  the  respon¬ 
sibility  of  having  the  properties  insured,  unless  he  would 
give  me  some  written  authority  relieving  me  from  respon¬ 
sibility  ;  he  said  he  would  prefer  me  to  go  ahead  and  insure 
the  properties.  From  that  time  in  May  1924  to  the  present 
time  the  insurance  has  been  placed  in  the  same  companies 
that  it  has  been  for  thirty  years,  in  my  office,  that  of  Wolf 
and  Cohen;  premiums  are  paid  by  the  checks  of  the  trus- 
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tees,  ever  since  the  beginning  of  the  trusteeship.  The  last 
transaction  was  in  the  month  of  June,  1927. 

The  first  information  which  came  to  me  about  the  propo¬ 
sition  of  Blick,  Gardner  and  Caywood,  for  the  purchase  of 
Convention  Hall,  was  from  Dante ;  it  was  a  proposition  for 
a  lease,  which  was  rejected.  I  first  met  these  gentlemen  on 
the  subject  of  a  purchase  about  the  19th  or  20th  of  May, 
1925.  Their  first  offer  was  $225,000  or  $250,000 ;  there  was 
no  agreement  between  the  owners  and  the  purchasers  as  to 
price  before  May  22,  1925,  when  I  drew  the  option  which 
was  given  to  Mr.  Blick.  Between  that  time  and  the  middle 
of  June  1  was  ill  and  away  from  business.  About  the  first 
of  June  I  learned  from  my  secretary,  Mrs.  Narkle,  that 
the  Convention  Hall  syndicate  had  accepted  the  option;  I 
was  at  home  ill  at  that  time.  Mrs.  Narkle  had  had  Mr. 
Johnson  draw  the  contract  as  had  been  our  custom  in  prac¬ 
tically  all  sales,  and  she  brought  me  the  contract  that  he 
had  drafted;  it  was  not  in  typing,  but  in  writing.  Witness 
identifies  draft  of  contract  (Plaintiffs’  Exhibit  No. 
372  27)  the  shorthand  notes  thereon  were  made  by  Mrs. 

Narkle  in  my  house,  when  she  read  me  this  draft  and 
1  dictated  to  her  a  paragraph  concerning  the  fire  insur¬ 
ance,  which  had  been  entirely  omitted  from  the  option  and 
from  this  draft;  this  paragraph  which  I  dictated  required 
the  purchasers  to  take  $200,000  insurance  on  the  property 
and  maintain  it  for  the  time  of  the  loan.  1  did  not  suggest 
or  dictate  or  have  placed  in  the  contract  any  other  amount 
than  $200,000. 

About  the  middle  of  June  I  had  a  conference  on  the  sub¬ 
ject  with  Mr.  Caywood.  He  said  my  co-trustees  were  satis¬ 
fied  with  a  smaller  amount  of  insurance  than  1  demanded ; 
1  told  him  it  did  not  make  any  difference  to  me,  that  they 
were  not  as  familiar  with  the  subject  as  I  was,  and  for  the 
protection  of  the  estate,  as  1  represented  one-half  thereof, 
1  was  not  going  to  see  this  property  bought  on  a  shoe¬ 
string  with  deferred  payments  running  ten  years,  without 
full  protection  for  my  beneficiary.  He  said  there  was  noth¬ 
ing  in  the  option  fixing  the  amount  of  insurance;  I  said  that 
was  overlooked  when  I  dictated  it.  He  said  they  would  not 
give  anything  more  than  was  reasonable,  and  did  not  think 
that  was  reasonable.  I  said  I  thought  it  was ;  he  said  my 
co-trustees  did  not  think  so,  and  then  said,  “We  will  go 
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into  court  about  it  if  iiecessarv.'^  I  told  him  I  was  readv  to 

»  V 

go.  He  spoke  about  there  being  only  $50,000  insurance  on 
the  building,  and  I  pointed  out  to  him  that  the  $50,000  was 
outright  insurance  without  a  co-insurance  clause,  so  that  if 
the  building  burned  the  amount  of  the  i)olicy  would  be  paid. 
Since  there  was  to  be  $250,000  deferred  payment,  I  de¬ 
manded  $200,000  insurance.  He  also  referred  to  the  fact 
that  the  indebtedness  was  to  be  curtailed  $25,000  a  year, 
and  I  said  that  made  no  difference  because  the  pro- 

373  tection  of  the  holders  of  the  trust  was  endangered 
by  the  reduction  of  the  insurance,  and  suggested  that 

he  have  appraisals  made  to  satisfy  himself  1  was  right  as 
the  value  of  the  property. 

Mr.  Gardner  next  came  to  see  me,  said  Mr.  Caywood  had 
turned  the  matter  over  to  him  to  adjust  with  me,  that  he 
had  had  an  appraisal  made  and  was  satisfied  that  $200,000 
insurance  was  a  proper  amount,  but  that  he  had  a  broker’s 
license  nd  could  get  a  commission  on  the  insurance.  I  said 
1  would  be  glad  to  pay  him  the  brokerage,  tliat  1  was  not 
driving  at  any  kind  of  profit,  I  wanted  to  protect  my  bene¬ 
ficiary  by  the  amount  of  insurance,  and  he  then  agreed. 

I  represented  the  companies  in  which  the  $50,000  insur¬ 
ance  was  carried  at  that  time.  Convention  Hall  Bowling 
Alleys,  Incorporated,  were  to  pay  for  the  insurance  to  be 
placed  to  protect  the  estate.  The  estate  paid  not  a  cent  of 
it ;  neither  1  nor  the  trustees  nor  Walter  Hutchins  nor  Mrs. 
Hutchins  were  to  pay  any  pari  of  the  premium.  By  placing 
the  new  insurance  in  the  same  companies,  there  was  an  ad¬ 
vantage  to  the  estate;  we  were  able  to  cancel  the  insurance 
which  had  just  been  written  on  the  1st  of  June,  1925,  at  pro 
rata  rates,  paying  back  to  the  estate  the  exact  amount  of 
the  unearned  premium.  If  the  new  insurance  placed  by  the 
purchasers  had  been  placed  in  other  companies,  there  would 
hav^e  to  be,  under  the  rules  of  the  board,  a  short  rate  cancel¬ 
lation,  which  made  a  difference  of  a  considerable  amount, 
comparatively  speaking.  The  amount  of  insurance  on  this 
building  was  increased  in  ^larch,  1926,  without  my  previous 
knowledge. 

In  May,  1924,  when  the  compromise  settlement  was  exe¬ 
cuted,  there  were  nineteen  parcels  of  real  estate  belonging 
to  the  Hutchins  estate;  we  own  still  Builders  Ex- 

374  change  on  Thirteenth  Street,  Mt.  Vernon  Apart¬ 
ment  house  at  Ninth  and  New  York  Avenue,  two  un- 
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improved  lots  on  Le  Droit  Place  back  of  the  Highlands,  a 
small  garage  or  stable  in  the  rear  of  1400-something  Rhode 
Island  Avenue,  land  in  Benton  Park,  Missouri,  re-named 
Hutchins  Park.  Prior  to  the  filing  of  this  suit,  about 
$1, ()()(), 000  worth  of  the  property  was  sold,  exclusive  of  the 
Ilighlands-Westmoreland.  In  March  1925  we  sold  the  Le 
Droit  Building  for  $262,950;  in  April  1925  the  Warder 
Building  for  $375,000;  in  June  1925  the  Hutchins  Building 
for  .$65,000;  Convention  Hall,  June  1925,  for  $275,000;  Pal¬ 
isades  of  the  Potomac,  June  1925,  for  $130,000;  Lot  9 
Scpiare  1399,  in  October  1925,  for  $2,550. 


Since  the  suit  was  filed  we  have  sold  Fourteenth  and  G 
in  July  1926,  for  $1,460,000  through  H.  L.  Rust  Company; 
Armory  Building  and  Power  House  in  May  1926  for  $100,- 
000,  through  real  estate  agent  named  Wildman;  Green 
Springs  property,  on  Foxhall  Road,  and  remainder  of  Pal¬ 
isades  of  Potomac  property  for  $45,000  in  February  1927, 
sold  through  agent,  William  L.  Lanning.  In  October  or 
November  1925  Mr.  Merillat  stated  he  was  going  west  and 
would  see  the  Missouri  property;  in  the  spring  of  1926  ar¬ 
rangements  were  made  with  a  real  estate  agent  named  En¬ 
nis  for  the  subdivision  and  sale  of  that  property;  we  have 
sold  ninety-two  parcels  for  about  $120,000,  the  amount  of 
the  purchase  price,  out  of  the  subdivision. 

We  have  had  otfers  on  the  Builders  exchange;  first  offer 
was  $285,000  final  offer  November  1925  was  $325,000, 
through  John  F.  Maury,  real  estate  agent,  on  behalf  of  Ross 
P.  Andrews ;  it  was  not  accepted ;  Mr.  Gittings  and  I  were 
anxious  to  have  it  accepted,  Mr.  Merillat  rejected  it. 

We  had  an  offer  on  the  Mt.  Vernon  for  $305,000; 
375  that  was  not  acceptable  to  Mr.  Merillat  or  to  me ;  last 
year  Mr.  Gittings  said  Mr.  Judd  approached  him 
with  an  offer  of  $310,000 ;  1  was  anxious  to  have  it  accepted, 
for  the  reason  that  it  was  an  old  apartment  house,  running 
down,  and  so  forth,  but  Mr.  Merillat — that  is,  Mr.  Walter 
Hutchins — refused  it.  An  offer  of  $3,500  and  ultimately 
$4,000,  through  a  real  estate  agent,  for  the  lot  in  the  rear  of 
1400-something  Rhode  Island  Avenue  was  refused  by  Mr. 
Hutchins. 

The  personal  property  received  by  the  trustees  has  all 
been  distributed ;  there  was  something  over  $500,000  \rorth 
of  Mergent haler  Linotype  stock,  and  Riggs  National  Bank 
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stock,  about  $18,000.  At  the  end  of  last  moiitli,  ^lay  31, 
the  trustees  had  on  hand  about  $15,000  in  casli.  Bates 
and  Graliam  are  our  accountants.  They  were  employed  at 
the  time  of  the  termination  of  Mr.  Dante’s  asencv. 

The  trustees  have  held  twenty-eight  meetings  since  the 
bill  was  filed. 

On  cross-examination  the  witness  Cohen  testified  in  sub¬ 
stance  as  follows : 

I  think  the  Builders  Exchange  proposition  was  an  offer 
of  $325,000  with  a  $2,000  check,  and  not  an  option.  At  the 
time  of  the  $310,000  offer  for  the  Mt.  Vernon  apartment 
house,  Mr.  Merillat  thought  it  was  probable  that  the  new 
Center  Market  would  be  located  at  the  Convention  Hall 
site,  and  advanced  that  as  one  of  the  reasons  for  not  agree¬ 
ing  to  the  price  offered  for  the  Mt.  Vernon;  1  did  not  agree 
with  him  as  to  the  probability,  neither  did  ^Ir.  Gittings. 

It  is  not  a  fact  that  the  first  draft  of  papers,  to  effect 
a  settlement  of  the  will  controversy,  spoke  of  Mr.  Dante 
as  agent  merely;  the  proposition  to  make  Dante  agent  was 
one  of  the  very  last  things  agreed  upon.  1  am  unable 
376  to  say  whether  the  paper  presented  to  me  is  a  co])y 
of  tlie  first  draft  or  not,  there  were  several  made; 
1  am  quite  sure  this  is  not  copy  of  the  first  draft.  I  am 
(juite  sure  this  was  a  draft  submitted,  and  I  can  say  defi¬ 
nitely  it  was  submitted  after  May  12.  I  do  not  know  how 
many  drafts  there  were,  1  think  there  were  more  than  two. 
The  question  of  Mr.  Dante  being  agent  was  only  raised 
after  Walter  Hutchins  and  Mr.  Gittings  would  not  agree 
to  Dante’s  being  made  trustee. 

Mr.  Walter  Hutchins  said  he  was  not  satisfied  to  have 
Dante  as  trustee  for  his  brother;  he  did  not  say  he  was  not 
willing  to  have  Dante  act  in  both  capacities,  as  agent  and 
trustee;  he  did  not  object  to  Dante  being  agent  because 
I  made  it  a  condition  that  Dante  should  be  agent  after  it 
was  determined  that  he  was  not  to  be  trustee;  that  hap¬ 
pened  about  May  14  or  15,  probably  14.  The  draft  of  the 
contemplated  agreement  j)repared  by  Mr.  Johnson  pro¬ 
vided  that  each  party  should  have  the  right  to  select  a 
trustee;  I  think  there  was  an  objection  to  the  provision  on 
the  part  of  Mr.  Walter  Hutchins,  because  there  was  a  limi¬ 
tation  in  it  that  no  beneficiary  should  have  the  right  to  name 
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himself  or  herself  as  trustee,  and  Mr.  Hutchins  wanted  to 
be  his  own  trustee,  he  wanted  to  occupy  the  position  of 
trustee  in  the  management  of  the  estate,  he  took  the  posi¬ 
tion  that  if  he  had  a  right  to  name  a  trustee  he  could  name 
himself,  or  whomsoever  he  pleased,  and  the  paper  was 
drawn  in  such  a  way  as  to  protect  against  that.  He  ac¬ 
corded  Lee  Hutchins  the  same  right  to  name  whomsoever 
he  pleased,  except  himself.  Lee  Hutchins  never  changed 
his  position  with  respect  to  the  division  of  the  estate,  he 
maintained  the  position  of  an  equal  division  all  the  way 
through,  except  in  the  early  years  of  the  litigation, 
377  when  there  was  an  attempted  settlement,  he  was 
willing  that  the  widow  should  have  more  than  twenty- 
five  per  cent  for  life  provided  on  her  death  the  excess 
should  go  to  Mrs.  Penn. 

Coming  down  to  the  transaction  with  Mr.  Knott,  I  knew 
him  by  sight  before  he  called  on  me  with  Dante,  April  28, 
1924,  I  knew  he  was  the  real  estate  agent  who  had  pro¬ 
cured  the  contract  from  Wardman.  April  28,  he  stated 
to  me  that  Mr.  Warden  had  written  a  letter,  and  that  he, 
Knott,  had  tried  to  get  it  back  without  success,  and  that 
he  had  seen  Mr.  Wardman  and  Wardman  was  angry  and 
threw  the  whole  deal  over,  and  Knott  wanted  me  to  revive 
it,  and  he  employed  me  for  that  purpose.  I  saw  Mr.  Ward- 
man  that  very  afternoon,  and  when  I  got  back  to  the  office 
Knott  was  there  and  1  reported  to  him  the  result  of  the 
interview;  after  that  I  saw  Wardman  several  times  and 
finally  succeeded  in  having  the  Wardman  offer  revived. 
At  that  time,  April  28th,  I  knew  the  owners  of  the  prop¬ 
erty  had  agreed  to  accept  the  Wardman  offer,  the  only 
objection  being  on  the  question  of  the  commission,  and 
Dante  had  written  a  letter  to  Wardman  to  that  effect.  The 
position  maintained  by  Gittings  that  the  Wardman  offer 
had  to  be  accepted  as  a  condition  of  the  settlement  of  the 
will  controversy,  and  of  Mr.  Walter  Hutchins  that  the  will 
controversy  had  to  be  settled  before  the  Wardman  offer 
could  be  accepted,  were  all  later  than  that.  The  deal  was 
off  on  April  28th  when  I  took  hold  of  it,  it  was  off  between 
both  parties,  the  sellers  had  never  agreed  to  accept  the 
Wardman  offer.  They  did  agree  to  accept  it  before  the 
16th  of  May,  at  the  time  the  parties  followed  the  demands 
of  Mrs.  Hutchins  in  the  settlement  of  the  whole  proposition, 
that  the  Highlands-Westmoreland  offer  should  be  accepted 
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and  the  money  divided  equally;  that  was  when  (lit- 

378  tings  presented  his  memorandum  about  May  7  or  8, 
and  between  that  time  and  the  Ibtli  it  was  geni'rallv 

understood  that  that  was  acceptable  to  the  ])arties  il*  tlie 
litigation  could  be  settled,  it  was  intertwined  with  that. 

When  1  first  saw  Wardman  in  April  I  did  not  tell  him 
there  could  not  be  a  sale  of  the  property  unless  tlu‘  will 
controversy  was  settled,  I  did  not  know  that  to  be  a  fact 
at  that  time.  That  was  not  determined  until,  I  should  say, 
between  the  8th  and  16th  of  May.  The  attorneys  represent¬ 
ing  the  ditferent  parties  had  a  meeting  on  May  9;  there 
were  no  trustees  at  that  date,  and  that  meeting  resulted 
in  nothing  being  accomplished. 

“Q.  At  that  meeting  did  you  not  tell  Mr.  Merillat  that 
you  would  call  no  further  meetings  if  Mr.  Walter  Hutchins 
insisted  upon  the  16th  Street  house  being  conveyed  to  him 
and  that  Dante’s  fee  be  cut  down  ?  A.  I  cannot  answer  that 
question  categorically.  There  were  so  many  things  that 
Mr.  Merillat  and  I  differed  about  in  the  settlement  of  the 
controversy  that  it  is  hard  for  me  to  separate  them  and 
tell  you  when  it  happened.  We  had  a  number  of  differences. 

Q.  Did  you  not  positively  tell  Mr.  Merillat  at  that  time 
that  you  would  call  no  further  meeting  unless  Mr.  Walter 
Hutchins  receded  from  his  demand  for  the  16th  Street 
house  and  the  reduction  in  Mr.  Dante’s  commission?  A. 
I  do  not  remember.  I  do  not  tliink  so. 

Q.  Did  not  Mr.  Merillat  tell  you  that  he  would  not  attend 
a  further  meeting  unless  Mr.  Lee  Hutchins  had  receded 
from  his  opposition  to  Mr.  Walter  Hutchins  having  the  Kith 
Street  house  and  consented  to  a  reduction  of  Mr.  Dante’s 
commission?  A.  I  remember,  Mr.  Laskey,  that  there  was 
some  discussion  about  my  saying  1  would  not  have 

379  any  more  meetings  and  Mr.  Merillat ’s  saying  he 
would  not  attend  any  more;  Init  to  just  what  ])ar- 

ticular  things  that  referred  1  am  unable  now  to  say.  That 
is  one  of  the  things  that  has  really  passed  out  of  my 
recollection  as  to  details.  1  remember  it  in  a  general  way. 

Q.  Were  not  those  the  only  two  obstacles  in  the  way  of 
reaching  an  agreement  on  the  9th  of  May  ?  A.  I  think  not. 
If,  Mr.  Laskey,  you  will  hand  me  a  copy  of  the  require¬ 
ments  that  were  submitted  by  Mr.  Gittings  I  may  be  able 
to  help  you  out  on  that  and  answer  more  intelligently. 
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Q.  At  that  meeting  on  ofay  0  did  you  not  say  to  Mr.  Mer- 
illat  that  having  settled  everything  he  instruct  them  to 
have  the  papers  drawn  u]),  and  Mr.  Merillat  said,  ‘No,  we 
have  not  come  to  an  agreement  u])on  everything,  the  16th 
Street  house  lias  not  been  settled,  Mr.  Walter  Hutchins 
having  the  Idth  Street  house  has  not  been  settled — and  the 
(piestion  of  Mr.  Dante’s  commission  has  not  been  settled.’ 
Did  you  not  tell  Mr.  Merillat  that  everything  had  been  set¬ 
tled  and  that  vou  would  call  no  further  meeting  until  he, 
Mr.  Merillat,  yielded  on  the  house  jiroposition  and  Hie 
commission  to  Mr.  Dante?  A.  1  thought  1  answered  that 
question  a  moment  ago,  Mr.  Laskey. 

Q.  What  is  the  answer!  A.  My  general  recollection  is 
that  something  of  that  kind  took  place  about  not  having 
any  more  meetings,  either  on  my  part  or  his,  until  one  or 
the  other  had  receded  from  this,  that  or  the  other  position; 
but  whether  it  related  to  those  two  particular  things  you 
name  1  am  not  able  now  to  sav.  It  mav  have  been.  1  will 
not  say. 

Q.  Did  Mr.  Merillat  then  tell  you  that  he  would  not  attend 

anv  further  meeting  until  vou  consented -  A. 

dSO  Have  I  not  answered  that  ? 

Q.  One  minute — and  that  if  you  called  a  further 
meeting  he  would  take  it  to  be  an  indication  that  you  had 
yielded  on  the  16th  Street  house  projiosition  and  the  com¬ 
mission  ])ro])osition  ?  A.  I  do  not  remember  that  with  any 
more  directness  than  I  have  alreadv  answered. 

Q.  What  is  your  recollection  of  what  was  said  when  the 
meeting  broke  up,  and  what  was  the  occasion  of  its  break¬ 
ing  up?  A.  1  do  not  remember,  Mr.  Ijaskey.  ^Ir.  Merillat 
might  refresh  your  recollection.  1  do  not  remember.” 

August  16,  1924,  all  the  checks  in  the  Highlands-West- 
moreland  transaction  were  signed  and  ready  for  distribu¬ 
tion,  and  I  telephoned  Hobbs  to  come  and  get  his  check ;  he 
came  or  sent  some  one.  I  made  no  claim  against  the  Ward- 
man  Construction  Com])any  for  any  fee  for  any  services  I 
had  rendered  with  respect  to  having  Wardman  renew  his 
offer  to  purchase  the  property.  1  either  telephoned  or 
sent  a  message  to  Knott  by  Dante  to  come  down,  and  he 
came  to  the  office  the  morning  of  the  16th;  when  he  came  I 
took  out  the  check  and  put  it  on  the  table  for  him,  and 
having  it  before  him  on  the  table  I  said  to  him,  “It  is  now 
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time  to  take  up  the  question  of  my  compensation  for  the 
services  I  have  rendered  you,”  and  he  asked  me  what  serv¬ 
ices  and  liow  much  I  wanted ;  I  did  not  say  1  would  leave 
that  to  him,  I  asked  him  to  make  a  suggestion  of  the 
amount;  he  said  he  had  had  no  experience  in  those  mat¬ 
ters  and  he  would  prefer  that  T  would  say  what  my  charge 
was.  I  said,  “How  about  fifteen  ])er  cent.,  say,  $2,700? 
How  does  that  strike  you?”  lie  said  that  was  all  right. 

He  called  attention  to  the  fact  that  he  was  not  en- 
381  titled  to  the  full  commission,  and  he  wanted  to  take 
it  up  with  Tyler  and  Rutherford,  that  if  he  paid 
it  to  me  then  he  might  have  to  stand  the  whole  thing;  he 
asked  me  to  hold  the  check  until  he  took  it  u])  with  them. 
That  was  Saturdav,  and  he  did  not  see  me  anv  more  until 
Tuesdav,  the  17th.  ^Ir.  Dante  told  me  Tuesday  morning 
that  Knott  said  T  was  holding  his  check ;  I  said  1  would  not 
stand  for  that,  and  asked  Dante  to  get  him  right  away. 
When  he  came  down  I  told  him  what  Dante  said,  to  which 
he  said  nothing.  I  told  him  1  would  not  allow  him  to  make 
a  statement  of  that  kind,  here  was  his  check,  and  I  wanted 
the  matter  settled,  and  ^Ir.  Dante  left.  Knott  went  on  to 
explain  about  Warden,  as  T  have  told  you,  and  then  made 
the  proposition  to  pay  me  one-half  of  it.  I  am  unable  to 
sav  whether  the  doors  were  closed,  T  do  not  remember 
Dante’s  suggesting  that  I  close  the  doors;  it  would  have 
been  all  right  had  he  done  so,  but  T  do  not  remember  it. 

At  no  time  when  Knott  talked  to  me  about  receiving  the 
check  did  he  express  any  dissatisfaction  with  the  charge 
which  I  made,he  was  willing  lliat  1  should  make  that  charge, 
and  did  not  take  the  check  awav  with  him  on  August  16 
because  he  said  if  he  [)aid  me  the  $2,700  then  Tyler  and 
Rutherford  might  not  stand  their  share  of  it,  as  they  did 
not  know  he  had  employed  me,  and  he  asked  me  to  withhold 
the  check  until  that  was  determined,  (in  August  19  when 
he  came  to  mv  and  Danti-  was  there  and  Knoll  hnallv 

*  v 

said  he  would  pay  $1,350,  he  did  not  leave  my  office,  go  to 
his  office  and  come  back  with  a  check  dated  .Viignst  20;  he  is 
mistaken  about  that.  He  stated  in  mv  office  on  what  bank 
he  desired  a  blank  check  and  some  one  in  the  office  brought 
it  to  him. 

I  told  Knott  I  could  not  undertake  this  em])l()yment 
until  T  had  spoken  to  ^Ir.  Lee  Hutchins.  Before  I  spoke 
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to  Lee  Ilutchins  T  did  not  say  anything  to  Knott 

382  about  what  com])ensati()n  I  would  expect  him  to  pay 
me;  I  never  mentioned  the  subject  of  compensation 

or  the  amount  of  it  at  all  to  him  until  August  16th.  When 
Knott  came  to  me  and  had  this  conversation  about  my  un¬ 
dertaking  this  employment,  he  mentioned  a  letter  which 

had  been  written  bv  Tvler  and  Rutherford  and  told  me  the 

•  • 

circumstances.  I  do  not  remember  asking  him  what  rela¬ 
tion  Tyler  and  Rutherford  bore  to  it;  T  knew  Knott  was  in 
their  office.  I  knew  Tyler  and  Rutherford  were  claiming 
part  of  the  commission,  he  told  me  of  the  letter  ^Ir.  War¬ 
den  had  written  and  naturallv  I  knew  that ;  T  knew  it  on 
A])ril  28th  when  he  came  to  see  me. 

I  did  not  tell  Mr.  Merillat  or  ^Ir.  (Jittings,  counsel  for 
the  other  parties  in  interest  in  the  Ilutchins  property,  that 
I  was  undertaking  an  employment  from  Knott;  they  were 
not  my  associates  at  that  time;  1  did  not  tell  the  other 
l)rincipals  interested  in  the  Ilutchins  property,  I  told  only 
Mr.  Lee  Ilutchins,  my  client ;  I  did  not  tell  Mrs.  Hutchins 
nor  ^Ir.  Walter  Ilutchins.  On  August  16th  I  told  my  then 
associated  trustees  that  I  would  deliver  the  two  $18,000 
checks,  one  to  the  order  of  Wardman  Construction  Com¬ 
pany  and  one  to  the  order  of  Zach  M.  Knott ;  my  office  was 
the  office  of  the  estate,  all  business  was  done  there.  I  did 
not  tell  Mr.  Merillat  and  ^Ir.  (littings  that  I  was  entitled 
to  pay  from  ^Ir.  Knott  and  expected  to  get  it  out  of  that 
sum;  it  did  not  concern  them,  it  was  my  own  business  and 
not  theirs,  it  did  not  concern  them  and  I  did  not  tell  them 
anything  about  it  at  any  time,  it  was  not  any  of  their  busi¬ 
ness.  I  did  not  hear  anything  about  this  matter  until  I  re¬ 
ceived  this  telegram  from  Mr.  Merillat  July  15,  1925.  Prior 
to  that  time  I  heard  nothing  regarding  ^Ir.  Gittings  or  Mr. 
Merillat,  or  either  of  them,  inquiring  about  the  two 

383  $18,000  commission  checks. 

‘‘Q.  In  May  1924  did  you  tell  ^Ir.  Merillat  and  Mr. 
Gittings  you  were  sure  ^Ir.  Dante  was  getting  no  part  of 
the  commission  ?  A.  I  heard  Mr.  Merillat  and  Mr.  Gittings 
both  testify  to  that.  It  may  be  so,  I  don’t  remember;  I 
don’t  recall  it. 

Q.  Do  you  recall  telling  them  that  again  in  May,  1925, 
when  the  question  of  ^Ir.  Dante’s  reai)pointment  came  up? 
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A.  No;  I  don’t  remember  that.  T  did  everything  in  my 
power  to  retain  liim  in  his  position  at  that  time;  in  fact  I 
did  that  under  inst  met  ions  of  my  l)enefieiary. " 

Tvler  and  Rutherford  had  a  larg(‘  iiumher  of  loans  for 


the  Hutchins  estate,  I  would  not  say  they  were  closely 
related  with  the  estate;  they  had  the  chea])est  mon(*y  and 
lowest  rates,  that  is  the  onlv  wav  thev  were  related;  that 
was  before  the  trusteeship  and  afterwards  when  there  wei*e 
renewals. 


Witness  identities  letter  of  June  IS,  1923,  from  A.  1). 
Gardner  to  Wolf  &  Cohen,  attention  of  Mr.  (’ohen,  offei'ed 
and  received  in  evidence  as  TMaiutilTs’  Kxhihit  No.  2S,  read¬ 


ing  as  follows : 


“Washington,  I).  (’.,  June  18th,  1925. 


Messrs.  Wolf  is:  (’ohen, 

Woodward  Building, 

Washington,  D.  (’. 

Gentlemen  : 

Attention  Mr.  Cohen. 


Confirming  our  previous  verbal  understanding,  1  have 
advised  the  Convention  Hall  Rowling  Alleys,  Inc.,  for  whom 
I  have  been  acting  as  Secretary  and  General  Su})er- 
384  intendent,  that  in  consideration  of  the  corporation 
placing  i(^2(K),()00.00  insurance  against  tire  on  (’on- 
vention  Hall,  otherwise  kown  as  Northern  Liberty  Market, 
at  5th,  K  and  L  Streets,  N.  W.,  this  C’ity,  under  and  for  the 
term  of  the  deferred  purchase  money  deed  of  trust  to  he 
given  by  the  corporation  and  secured  uf)on  the  ])ro])erty, 
and  in  consideration  of  the  corporation  placing  any  other 
and  further  insurance  which  it  may  re(piire,  through  your 
office,  that  vou  will  allow  me  as  a  dulv  licensed  insurance 
broker,  the  commission  of  15%  of  the  premium  on  all  such 
insurance. 


Verv  trulv  vours. 


A.  D.  GARDNER.” 


Witness  further  identitied  his  reply  thereto,  dated  June 
18,  1925,  offered  and  received  in  evidence  as  Plaintiffs’  Ex¬ 
hibit  No.  29,  reading  as  follows: 
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“  W  jishiiiiiton,  I).  (\,  June  18,  1920. 


.Mr.  A.  D.  Oartlner, 
Wasliiiigtoii,  1).  C. 

Dear  Mr.  Gardner: 


We  ackno\vle(lg*e  recoi])!  of  yonrs  of  the  18tli  concerning- 
the  placing-  of  the  insnrance  for  the  Convention  Hall  Bowl¬ 
ing  Alleys,  Inc.,  and  beg  to  advise  that  yon  have  correctly 
stated  the  verbal  nnderstanding  between  ns,  with  the  excep¬ 
tion  that  where  you  have  said  1.")%  commission,  we  agree  to 
give  you  the  usual  brokerage,  which  in  some  instances  may 
vary  from  the  15%  basis. 


Verv  trulv  yours, 


WOLF  &  COHEX, 

Agents,^  ^ 


385  Thereupon  defendaiit  Cohen  called  as  a  witness 
James  D.  Hobbs  who  testified  in  substance  as  fol¬ 


lows: 


T  am  an  officer  of  the  AVardman  (^instruction  Company 
and  also  from  time  to  time  engaged  in  association  with 
Thomas  Bones  and  Harry  Wardman  in  the  purchase  and 
sale  of  real  estate  on  our  own  account.  T  identify  docu- 
ment  dated  March  29th  1924  as  bearing  the  signature  of 
Harrv  Wardman,  Thomas  Bones  and  mvself ;  T  dealt  with 
Zach  AI.  Knott  in  the  ])re])aration  of  that  offer;  Mr.  Bones 
and  Air.  AVardman  mav  have  had  some  conversation  also 
with  Knott ;  T  dictated  the  payier  and  had  a  talk  with  Knott 
regarding  the  last  clause  which  provided  for  a  commission; 
AA^ardman  Construction  (^ompany  is  a  coi7)oration ;  After 
I  delivered  that  paper  to  Knott  I  saw  him  frequently  on  the 
subject  of  the  Highlands-AA^estmoreland  transaction;  nearly 
every  day;  the  contract  was  not  accepted  immediately;  he 
told  me  thev  refused,  as  a  matter  of  fact  they  wrote  us  a 
letter,  stating  they  had  refused  to  pay  the  $36,000  commis¬ 
sion;  that  letter  was  from  Air.  Dante,  dated  A])ril  26,  1924, 


and  was  identified  by  witness  and  offered  and  received  in 
evidence  as  Defendant ’s  Plxhihit  G,  reading  as  follows : 
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Jas.  I).  Hobbs,  Esq., 
Washin«1oii,  D.  (\ 

Dear  Mr.  Hobbs: 


“April  26,  1924. 


Following'  lip  my  letter  of  reeeiit  date,  I  beg  to  report  that 
I  have  at  last  secured  final  action  in  the  matter  ot*  the  ])ro- 
jiosed  purchase  of  the  Highlands  6c  Westmoreland  Ajiart- 
ment  Houses. 


As  1  wrote  you,  Mr.  AValter  Hutchins  has  had  the  subject 
of  sale  under  consideration  two  weeks  and  although  I  have 
made  i)ersistent  efforts  to  obtain  his  decision,  it  was  only 
this  afternoon  that  1  obtained  his  consent  to  the  sale.  He 


is  willing  that  the  sale  be  consummated  u])on  the  condition 
that  the  commission  to  lie  paid  by  the  estate  be  limited  to 

Twentv-tive  Thousand  dollars. 

% 
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Mr.  Hutchins  is  firm  in  the  conviction  that  the 


payment  of  the  full  real  estate  brokers  commission 
is  unjustifiable  in  this  case  owing  to  the  size  of  the  ])nr- 
chase  price.  He  believes  a  lump  sum  is  the  ])roper  method 
to  employ  where  the  consideration  runs  into  large  figures. 
Another  objection  he  made  to  the  jiroposal  regarding  com¬ 
mission  was  this.  Why  should  the  buyer  exjiect  or  demand 
any  portion  of  the  commission?  Ts  it  done  for  the  pur])ose 
of  reducing  his  own  offer  ? 

I  have  had  a  hard  struggle  endeavoring  to  prevail  upon 
the  parties  to  come  to  an  agreement  and  the  result  of  my 
efforts  is  that  if  the  amount  of  commission  is  reduced,  as 
stated,  the  deal  may  be  considered  closed. 

Upon  changing  the  })roposal  in  accordance  with  the  above 
suggestion,  T  will  affix  my  signature  and  accept  the  deposit. 


Yours  verv  trulv, 

»  *  7 


W.  J.  DANTE, 

Trustee. 


I  would  suggest  that  a  new  contract  be  drawn,  as  the 
other  has  expired  by  limitation.  A  j)aragra])h  should  be 
inserted  in  the  new  document  to  cover  the  assumption  by 
purchasers  of  an  existing  Deed  of  Trust  of  $6,733.33,  se¬ 
cured  on  Lot  9,  due  in  about  two  years.  T  believe  Mr.  Knott 
mentioned  the  matter  to  Mr.  Wardman.” 
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On  the  same  date  a  letter  was  sent  to  our  office  from  Mr. 
Warden  of  Tyler  &  Rutherford  which  in  substance  stated 
that  if  there'was  only  $23,000  paid  as  commission  The 
Wardman  Construction  Company  would  only  g*et  so  much 
thereof  as  was  in  excess  of  $18,000.  (Defendant’s  Exhibit 
C.)  The  day  we  received  that  lelttu*  1  saw  ^Ir.  Knott  and 
told  him  it  was  not  satisfactory.  On  that  day  1  saw  Mr. 
Myer  Cohen  at  our  office.  He  talked  to  me  and  later  talked 
to  Mr.  Wardman.  I  told  .Mr.  Cohen  that  the  proposition 
as  returned  to  us  was  unsatisfactory;  at  tliat  time  1  had 
another  transaction  on  with  Mr.  Cohen;  I  had  sold  him 
some  stock  as  I  was  handling*  different  transactions  with 
him;  Mr.  AVardman  came  in  and  I,  having-  finished 
387  with  Mr.  Cohen,  stepped  across  the  office  to  interview 
some  other  clients  and  AIi*.  AVardman  talked  to  (’ohen. 
At  that  time  Air.  AA'ardman  was  an<*ry;  T  did  not  hear  the 
conversation  between  AA'ardman  and  Cohen;  during-  the  sub¬ 
sequent  days  I  saw  Air.  Cohen  at  my  office  very  frequently 
on  which  occasions  he  talked  with  Air.  AA^ardman  mostly, 
sometimes  with  me;  I  was  present  maybe  at  one  or  two  of 
Air.  Cohen’s  conversations  with  Air.  AATirdman;  the  subject 
talked  of  was  tliat  we  having  withdrawn  our  otfer  on  the 
property  he  was  trying  to  induce  us  to  reinstate  it.  Air. 
AVardman  at  this  time  is  in  New  York. 

On  cross  examination  Air.  ITobbs  testified: 

The  matter  of  the  purchase  of  the  Higlands-AA^estmore- 
land  property  was  handled  first  by  Air.  Bones ;  it  was  intro¬ 
duced  into  the  office  by  Air.  Knott  or  Air.  Bones;  then  I  car¬ 
ried  on  negotiations  foi-  a  while,  and  then  Air.  AVardman 
concluded  it.  I  do  not  recall  whether  we  received  a  letter 
from  Air.  Dante  dated  April  26th,  about  which  I  have  testi¬ 
fied  on  that  date  or  on  Alonday  morning  April  28th,  1924; 
that  letter  speaks  of  Dante’s  ability  to  close  the  transaction 
and  make  the  sale  if  we  would  agree  to  a  commission  of 
$25,0(X)  instead  of  $36,000;  that  was  not  satisfactory  to  our 
office  and  was  the  cause  of  the  withdrawal  of  the  offer  by 
Air.  AVardman;  It  was  the  fact  that  they  were  not  to  pay 
the  full  commission  that  led  to  the  withdrawal  of  the  AVard¬ 
man  offer,  and  the  unseemly  delay  in  the  acceptance  of  the 
offer. 
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I  do  not  recall  saying  to  ^tr.  ^^e^Illat  in  bis  oflice  on  July 
17tb,  1925  in  the  ])resence  f)l*  Mr.  AValltn*  Hutchins  that  I 
and  not  Mr.  Wai’dman  handh‘d  the  d(‘al  for  the  ])urchase  of 
the  Hig'hlands-Westmoreland  and  that  wIumi  the  full  com¬ 
mission  was  agreed  on  th(‘r(‘  was  no  trouble  and  that  ( Vhen 
had  not  influenc(‘d  th(‘  acc(‘])tanc(‘  of  tlu*  off(*r.  I  do  not 
I'ccall  making  any  such  statement.  I  r(‘call  s(‘eiug  .Mr.  Merii- 
lat  and  Mr.  Hutchins  at  the  former’s  office,  July  17th  lf)25; 
T  liave  forgotten  just  what  I  want  to  see  ^^r.  Merillat  about, 
it  was  something  in  connection  with  the  not(*s  we  had 
388  given  when  we  purchased  th(‘  Highlands-Westmoi’e- 
land;  the  (piestion  of  the  sah^  of  tlu*  ]U'o])(‘i-ty  may 
have  come  up  hut  in  connection  with  what  I  do  not  know. 

AVhen  Mr.  Knott  called  to  s(‘e  me  Api’il  28th  1924  witli 
respect  to  the  letter  which  we  liad  I’oceived  from  Tyler  & 
Rutherford  I  told  him  that  the  commission  was  not  satisfac- 
torv  and  thereafter  when  the  full  commission  was  tender(‘d 
the  sale  went  through. 

T  recall  ^Ir.  Knott  coming  to  see  me  on  August  Idth  or 
18th,  1924,  and  sj)eaking  to  me  about  rohen  withhold¬ 
ing  the  check  for  commission;  1  do  not  recall  the  s])ecific 
date,  but  I  know  that  ^Ir.  Knott  did  mention  that  to  m(‘  on 
one  of  his  visits. 


Thereupon  the  defendant  C’ohen  called  as  witness  on  his 
behalf,  Mrs.  Catherine  Narkle  who  testified  in  substance'  as 
follows; 

T  am  employed  in  the  office  of  Wolf  &  (’olien  and  have 
been  so  employed  since  1904.  T  am  Mr.  Cohen’s  secretary; 
T  saw  Zach  i\l.  Knott  in  our  office  four  or  five  times  in  the 
spring  of  1924;  on  one  occasion  he  came  there  ^Ir.  Cohen 
was  at  a  hank  meeting  and  when  Mr.  Knott  asked  for  Mr. 
Cohen  T  told  him  where  he  was  and  he  asked  me  to  t(dl 
Mr.  Cohen  that  Atr.  Knott  had  called. 

I  know  the  handwriting  on  ]9aintitT’s  Hxhil)it  Xo.  27, 
paper  addressed  to  Dear  Mrs.  Xarkle,  signed  AV.  0.  John¬ 
son.  I  received  that  from  Mr.  Johnson,  about  May  30, 
1925,  and  later  took  it  to  ^Tr.  Cohen;  he  dictati'd  a  ])ara- 
graph,  which  1  took  down,  in  regard  to  insurance;  short¬ 
hand  notes  on  the  first  page  of  the  exhibit  are  mine;  they 
read  as  follows;  ‘‘The  inirchasers  shall  maintain  insur¬ 
ance  against  fire  on  the  property  to  the  amount  of  $200,000 
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in  the  name  of  the  trustees  securing'  the  deferred  purchase 
money  so  long  as  the  said  deferred  purchase  money  un¬ 
paid.”  Mr.  Cohen  did  not  dictate  anything  on  that  subject 
except  that,  or  any  other  amount  except  that. 

389  Tlioreu])on  the  defendant  Cohen  called  as  a  witness 
on  his  behalf  W.  G.  Johnson  who  testified  in  sub¬ 
stance  as  follows: 

I  am  and  have  been  for  a  little  over  forty  three  years 
a  member  of  the  Bar;  I  was  professionally  engaged  in 
the  litigation  over  the  wills  of  Stilson  Hutchins  and  in 
matters  relating  to  his  estate  from  the  beginning,  represent¬ 
ing  Lee  Hutchins  directlv,  and  through  him  his  niece  who 
was  then  Mildred  Rogers,  now  Mrs.  Penn.  I  did  not  attend 
any  of  the  meetings  of  the  parties  or  attorneys  held  in 
May  1924  at  which  attempts  were  made  to  bring  about  a 
compromise  of  the  litigations  until  after  papers  which  were 
intended  to  carry  out  the  result  of  the  conferences  had  been 
drawn,  and  I  attended  them  for  the  juirpose  of  discussing 
the  ])apers  which  1  had  drawn  at  the  recpiest  of  Mr.  Cohen 
who  had  brought  me  a  chart  which  I  understood  emanated 
from  ]\rr.  Gittings;  the  first  draft  of  the  papers  were  com¬ 
pleted  and  transmitted  by  me  to  Mr.  Cohen  in  a  letter  dated 
May  12th  1924  which  I  now  identify;  susequent  to  that  there 
were  certainly  two  more  drafts.  At  the  time  I  sent  the 
first  draft  on  May  12th  1924  I  did  not  have  before  me  the 
names  of  any  one  of  the  persons  who  were  to  be  trustees; 
I  do  not  think  I  ever  knew  the  names  of  the  trustees  until 
after  the  papers  were  executed,  no  paper  that  I  saw  before 
had  the  names  on  it.  Prior  to  the  drawing  of  these  ])apers 
I  had  a  talk  with  Mr.  Lee  Hutchins  on  the  subject  of  the 
Wardman  offer  for  the  Highlands-Westmoreland  property 
at  my  office;  it  was  not  more  than  a  day  or  two  before  ^lay 
12th.  He  came  in  and  looked  over  those  papers,  that  I 
understood  emanated  from  Mr.  Gittings,  stating  the  terms 
on  which  his  client  would  agree ;  Mr.  Hutchins  s])oke  of  each 
item  in  that  paper,  there  were  quite  a  number;  He  stated 
that  the  acceptance  of  the  Wardman  offer  was  one  of  the 
things  that  he  favored;  I  did  not  have  the  offer  and  had 
never  seen  it  at  that  time,  but  Mr.  Lee  Hutchins  said  that 
the  Wardman  offer  contained  a  provision  for  commissions, 
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part  of  vilieli  were  to  g’o  to  the  Wardman  Construction 
Company  which  he  seemed  to  consider  a  purchaser, 
390  and  lie  asked  me  if  I  thought  that  was  all  right;  I 
said  that  they  had  a  right  to  ask  that,  but  we  did 
not  have  to  agree  to  it ;  He  asked  me  if  the  amount  was 
right  and  I  asked  him  what  the  purchase  price  was  to  be 
and  he  stated  it  was  $1,200,000;  T  explained  that  three 
times  twelve  is  thirty  six  and  I  understood  that  that  was 
the  regular  figure  among  brokers.  The  contract  between 
Gittings,  Merillat,  Cohen  and  Wardman,  Bones,  Hobbs, 
for  the  purchase  of  the  Highlands  Westmoreland  prop¬ 
erty,  executed  in  IMay,  1924,  was  drawn  by  me  and  I  was 
given  the  original  Wardman,  Hohbs  and  Bones  ofYer  with 
the  request,  assented  to  by  Mr.  Walter  Hutchins,  that  I 
draft  a  contract;  that  was  after  the  compromise  agreement 
had  been  drawn  and  was  being  discussed  and  before  its 
execution.  Mv  recollection  is  that  I  went  to  JMr.  Cohen’s 
office  in  that  connection  on  two  occasions;  each  time  Mr. 


Walter  Hutchins  and  ^lessrs.  IMerillat,  Gittings  and  Cohen 
were  present.  We  went  over  the  litigation  settlement 
papers  item  by  item,  Mr.  Hutchins  asking  me  many  ques¬ 
tions,  making  objections  or  criticisms  which  were  dis¬ 
cussed,  and  1  taking  part  in  that  discussion  as  one  of  the 
counsel  in  the  case.  In  the  course  of  that  there  came  up 
the  question  of  the  Wardman  offer  and  some  one,  I  do  not 
remember  who,  objected  to  that  being  in  the  papers  relat¬ 
ing  to  the  compromise  and  I  suggested  that  it  was  jierfectly 
easy  then  to  put  that  in  a  separate  paper;  the  beneficiaries 
took  the  Wanlman  offer.  3’hen  someone  else  suggested 
that  that  offer  would  have  to  he  redrawn  in  the  form  of  a 


contract  because  in  its  then  form — which  was  a  real  estate 


broker’s  receipt — it  was  not  adapted  to  the  situation. 
391  It  was  known  that  Mrs.  Hutchins  was  leaving  for 
Europe  on  May  20th  and  it  was  not  supposed  we 
would  get  through  anything  more  than  this  work  on  the 
settlement  papers  in  time  for  her  to  sign  so  we  would  have 
to  make  the  Wardman  agreement  with  somebody  else  than 
Mr.  Dante,  and  jMr.  Walter  Hutchins  said  he  wanted  me  to 
dra\v  or  a])prove  that  contract,  that  he  would  not  agree  to 
it  unless  I  did,  and  it  was  that  night  before  any  compromise 
agreement  was  executed,  that  I  was  given  the  March  29th, 
Wardman  offer  to  redraft  and  I  took  it  away  with  me  from 
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Colion’s  office  when  I  left;  I  do  not  remember  what  was  de¬ 
termined  or  said  that  night  as  to  who  would  carry  out  this 
transaction  that  the  parties  were  going  to  make  witli  Ward- 
man  Bones  and  Hobbs  or  who  would  be  the  parties  to  make 
the  deed,  I  may  have  learned  later  what  their  names  were ; 
I  do  not  remember  that  anything  was  said  exceid  that  it 
was  to  be  with  these  trustees. 

I  have  no  recollection  of  the  Convention  Hall  sale  except 
from  having  seen  the  draft  that  I  prepared  of  that  contract. 

As  regards  the  answer  of  Mrs.  Penn  in  this  case,  ]\Ir. 
Merrison,  who  signed  the  answer,  represented  Mrs.  Penn 
in  connection  with  the  investigation  of  the  facts  before  the 
answer  was  drafted;  he  has  been  for  many  years  looking 
after  her  affairs.  He  was  an  associate  in  the  law  office 
of  her  father,  Robert  Rogers.  I  would  like  to  say  that  I 
had  no  conferences  with  ^Irs.  Penn  about  that  answer  what¬ 
ever.  I  saw  her  in  August,  1925  and  never  saw  her  again 
until  February  28th,  1927  when  I  went  to  Boston  to  attend 
the  taking  of  her  deposition.  The  answer  was 
292  drafted  by  me  and  sent  to  iMr.  Alerrison  and  he  came 
down  here  to  spend  two  or  three  days  with  another 
lawyer  investigating  the  facts  and  enquiring  about  them 
and  spent  all  one  day  at  which  I  was  present ;  the  communi¬ 
cations  and  answer  were  sent  to  him  and  he  sent  it  back 
to  me  with  some  suggested  modifications,  and  1  sent  it  back 
to  him  and  he  attended  to  getting  it  executed.  1  never  said 

a  word  to  j\Irs.  Penn  about  that  answer  in  mv  life. 

« 


On  cross-examination  Mr.  Johnson  testified:  1  finished 
the  original  drafts  of  the  compromise  papers  on  ^Fay  12, 
1924.  I  got  the  information  which  I  embodied  in  that  draft 
from  a  paper  containing  a  series  of  paragraph  statements 
of  what  the  terms  of  the  agreement  would  contain,  which 
paper  emanated  from  Mr.  Gittings.  When  we  met  at  Mr. 
Cohen’s  office  to  go  over  the  first  drafts  other  suggestions 


were  made  orally,  in  handwriting  and  in  typewriting. 

Paper-  marked  Plaintiffs’  Exhibit  Xo.  29  for  identifica¬ 
tion,  Plaintiffs’  Exhibit  30  for  identification  and  Plaintiffs’ 
Exhibit  No.  31  for  identification,  were  shown  to  witness. 
1  may  have  seen  these,  I  could  not  tell  you  to  save  my  life 
whether  they  were  submitted  to  me  to  be  considered  and 
embodied  in  the  final  draft  or  not.  I  have  no  recollection 
of  them  at  all. 
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TIicrc*ii])on  Wm.  J.  Dante  testified  in  substance  as  fol¬ 
lows  : 

I  am  sixty  years  old,  am  in  the  real  estate  business,  knew 
the  late  Stilsoii  Hutchins,  and  was  named  as  trustee  in  a 
Deed  in  Trust  executed  by  him  in  the  year  1910  and  served 
as  trustee  under  that  deed  for  fourteen  years  or 

393  until  the  compromise  agTeements  were  effected  in 
May,  1924;  I  was  appointed  Collector  of  the  estate  of 

Stilson  Ilutcliins  after  his  death  and  served  in  that  capacity 
for  about  twelve  years,  or  until  tliis  compromise.  Lee 
Hutchins  died  in  November,  1924  and  Cohen  and  myself  are 
the  executors  of  his  estate. 

In  March  1924  I  received  an  offer  for  the  ])urchase  of  the 
Westmoreland-lligldands  property  from  Zach  M.  Knott 
whom  I  had  known  for  about  twentv  vears  and  who  at  that 
time  was  renting  a  room  and  residing  in  my  residence  in 
tliis  city,  where  he  had  been  living  for  about  seven  years. 
I  submitted  the  Wardman,  Bones,  Hobbs  offer  that  I  re¬ 
ceived  from  Knott  to  Mr.  Merillat,  ^Ir.  Gittings  and  Mr. 
Lee  Hutchins,  giving  each  one  of  them  a  copy.  It  was  my 
custom  in  dealing  with  the  interests  of  the  Stilson  Hutchins 
estate  to  see  Lee  Hutchins  ])ersonally  frequently.  After 
Lee  Hutchins  had  considered  the  AVardman  offer  he  told 
me  to  accept  it  on  his  behalf.  Prior  to  the  latter  part  of 
April,  1924  ^Ir.  Gittings  told  me  that  the  AVardman  offer 
would  be  acceptable  to  Mrs.  Hutchins  with  some  modifica¬ 
tions  or  some  conditions  relating  to  the  dividing  of  the 
money.  Prior  to  A]jril  2r)th,  1924  I  learned  from  Mr. 
Alerillat  that  Air.  Walter  Hutchins  was  not  in  favor  of  the 
AVardman  proposition,  so  I  had  a  half  a  dozen  interviews 
with  Air.  AValter  Hutchins  myself,  relative  to  the  i^roposi- 
tion,  at  Air.  Alerillat’s  office.  Finally,  late  in  April,  Air. 
AA^alter  Hutchins  told  me  he  would  accept  the  proposition 
as  it  was  drawn,  provided  the  commission  was  reduced  from 
$36,000  to  $25,000,  and  then  I  wrote  a  letter  to  Air.  Hobbs, 
at  AVardman’s  office,  dated  April  26,  1924,  about 

394  which  Air.  Hobbs  has  testified  in  this  case.  About 
that  time  I  conveved  the  same  information  to  Tvler  & 

Rutherford  and  Zach  AI.  Knott.  After  I  had  sent  my  letters 
on  April  26th,  stating  Air.  AA^alter  Hutchins’  decision  re¬ 
garding  the  commission.  Air.  Knott  came  to  see  me  about  it 
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and  told  me  that  Mr.  Warden  liad  sent  a  letter  to  Wardman 
and  that  there  were  terms  in  that  letter  which  Knott 
thought  would  be  very  offensive  to  Wardman  and  he  asked 
me  what  to  do;  1  advised  him  to  go  to  Wardman’s  office 
Monday  morning  and  obtain  that  letter  in  order  that  Ward- 
man  might  not  see  it;  Knott  told  me  he  was  interested  as 
well  as  Tvler  and  Rutherford  and  he  did  not  know  that  that 
letter  was  written  before  Mr.  Warden  sent  it,  and  he  was 
afraid  that  that  letter  would  break  up  the  deal  and  he 
wanted  to  get  it  awav  ])et‘ore  Wardman  saw  it;  that  lie  did 
not  want  the  deal  to  be  broken  up  on  account  of  his  interest 
in  it,  his  commission ;  he  told  me  he  was  to  receive  one-halt' 
of  the  $18,000  commission  and  that  that  was  the  largest 
commission  he  had  ever  heard  of  and  he  was  most  anxious 
to  carry  that  deal  throngli.  On  the  following  Monday 
morning,  April  28th,  Knott  came  to  my  office  and  told  me 
he  had  been  to  Wardman ’s  office  and  the  letter  had  been  re¬ 
ceived  and  Wardman  had  lieen  excited  and  told  him  he  was 
through  with  the  transaction  and  would  have  nothing  more 
to  do  with  Tvler  &  Rutherford  or  the  Hutchins  estate,  that 
as  far  as  he  was  concerned  the  deal  was  off.  Mr.  Knott 
was  verv  much  disturbed  and  asked  me  what  could  be  done 
to  pacify  iMr.  Wardman.  He  asked  me  if  I  knew  anybody 
who  was  acquainted  with  Mr.  Wardman  and  who 
395  would  have  anv  influence  with  him.  After  consider- 
ing  the  matter  for  some  time  T  suggested  ^Ir.  Cohen; 
I  told  him  that  ]\Ir.  Cohen  was  a  good  friend  of  Wardman ’s, 
that  he  was  a  diplomat,  a  good  business  man,  and  very  tact¬ 
ful,  and  I  knew  that  if  there  was  anvone  in  the  citv  who 
could  do  anything  it  was  ^fr.  Cohen,  that  he  would  yirob- 
ably  be  more  competent  to  act  for  him  than  anyone  else. 
Then  Knott  said  “Let’s  go  and  see  Cohen.”  That  conver¬ 
sation  lasted  ten  or  fifteen  minutes  in  mv  office  before  we 
left.  Mr.  Knott  and  myself  went  u])  to  Mr.  Cohen’s  office 
and  on  the  way  we  discussed  the  case  from  the  time  we  left 
my  office  until  we  reached  the  door  of  the  building  in  which 
Mr.  Cohen  had  his  office,  ^tr.  Knott  was  engaged  in  blam¬ 
ing  Mr.  Warden  of  the  firm  of  Tyler  &  Rutherford  of 
breaking  up  the  deal  on  account  of  the  letter  he  had  written 
to  Mr.  Wardman.  When  we  got  to  ]\Ir.  Cohen’s  office  I  in¬ 
troduced  Knott  to  Cohen  and  Knott  proceeded  to  tell  C’ohen 
his  troubles;  there  was  some  little  time  taken  up  in  the 
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conversation;  after  he  finished  I  said  a  few  words  hut  Knott 
did  most  of  the  talkin^i*’;  (h)hen  told  Knott  in  my  ])resence 
that  he  did  not  know  whether  he  could  reyiresent  Knott  be¬ 
cause  he  was  the  attorney  of  Lee  Hutchins  and  he  would 
have  to  see  Lee  Hutchins  and  find  out  whether  it  was  aj»ree- 
able  to  him  for  Cohen  to  represent  Knott.  Lee  Hutchins 
was  not  there  at  that  time  nor  was  he  durin.i»-  any  ])art  of 
the  conversation,  nor  did  I  see  him  at  all  that  day.  When 
Cohen  said  he  would  have  to  see  Lee  Hutchins  about  the 
matter  Knott  asked  Cohen  to  see  Wardman  at  once  because 
he  was  afraid  something  would  happen  and  he  wanted 
Wardman  kept  quiet  until  further  ])roceedin«‘s  could 
396  be  had.  Cohen  asked  us  to  wait  there  in  his  office 
and  he  went  around  to  see  Wardman.  Cohen  did  not 


to  my  recollection  take  up  the  telephone  and  speak  to  Hohhs. 
I  did  not  hear  Cohen  tell  Hobbs  to  disregard,  the  letter  that 
Wardman  had  received  from  Tvler  &  Kutherford.  When 
Mr.  Cohen  returned  he  reported  that  he  had  seen  AVardman 
and  could  do  nothing  with  him;  that  AVardman  was  very 
much  olTended  at  the  letter  received  from  Tvler  cK:  Huther- 
ford  and  that  he  would  not  do  anythiiii;-  about  it,  and  Cohen 
expressed  the  o])inion  that  it  was  a  very  serious  situation. 
AVe  then  had  some  further  talk  on  the  same  line  and  Knott 


and  1  left.  I  was  not  present  when  Air.  Cohen  had  any  talk 
with  Lee  Hutchins  on  the  subject  of  Air.  Knott.  During 
the  last  part  of  April  and  early  part  of  Alay,  1924  Air. 
Knott  and  myself  had  conversations  on  the  subject  of  the 
AVardman  olTer  every  day  including  Sundays;  he  was  at 
my  house,  and  in  the  evenings  we  would  discuss  this  AVard¬ 
man  proposition  to  the  exclusion  of  everything  else;  there 
was  no  subject  more  prominent  in  my  conversations  with 
Knott;  Knott  told  me  on  several  occasions  that  he  had  seen 
Cohen  and  that  things  were  progressing. 

In  August,  1924  after  the  deal  had  been  closed  up  1  told 
Knott  to  go  down  to  Air.  Cohen’s  office  and  get  his  check, 
and  the  next  morning  Knott  came  to  mv  office  in  an  excited 
state  of  mind  and  said  that  Cohen  would  not  give  him  his 
check,  that  he  wanted  to  charge  him  a  commission,  and  that 
he  did  not  understand  what  it  was  about  and  would  not  pay 
it.  Knott  at  times  was  incoherent,  he  was  so  excited,  and  we 
discussed  the  matter  and  I  told  him  what  I  knew  about  it. 
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I  told  him  I  had  gone  to  see  Cohen  and  Knoll  had 

397  engaged  his  services  and  that  his  fee,  or  his  commis¬ 
sion  as  Knoll  called  it,  was  for  services  rendered 

Knott  in  I’e-eslablishing  or  re-habilitaling  that  AVardman 
offer.  I  do  not  recall  making  any  such  remark  as  that  it 
was  a  moral  but  not  a  legal  obligation.  1  afterwards  saw 
Cohen  and  told  him  that  Knott  had  complained  that  he  held 
np  his  check  and  asked  Cohen  the  circumstances;  Cohen 
denied  that  he  held  the  check  and  said  he  would  not  stand 
for  that  and  asked  me  to  get  hold  of  Knott  and  bring  him 
to  the  office.  Prior  to  that  time  I  had  not  said  anything  to 
Knott  about  Colien  going  to  participate  in  Wardman’s  com¬ 
mission  and  I  did  not  at  any  time  tell  Knott  that  Cohen  was 
going  to  get  a  fee  or  a  commission  from  the  Wardman  (V)n- 
struction  Company.  When  Cohen  told  me  to  call  Knott  to 
the  office  I  telephoned  Knott  and  he  came  to  Cohen’s  office. 
Upon  his  arrival  I  said  “^Mr.  Cohen,  Air.  Knott  says  you 
won’t  giv'e  him  his  check.”  Air.  Cohen  said  ‘‘That  is  not 
so”  and  he  ])roduced  the  check  and  said  “Air.  Knott,  here 
is  your  check”  and  handed  it  to  him.  Air.  Knott  said  “I 
won’t  take  the  check  right  now  because  I  have  got  to  hear 
from  Tyler  &  Rutherford  in  regard  to  the  amount  of  the 
charge  for  fees  and  1  have  not  heard  from  them  yet.”  That 
was  all  that  was  said  except  that  Air.  Cohen  said  to  Knott, 
“You  owe  me  for  services,  my  services  in  putting  this  deal 
over,  my  legal  services.”  Then  I  left  the  office  leaving  them 
alone.  I  absolutely  did  not,  when  Knott  came  in,  direct  or 
request  Cohen  to  close  the  doors  of  his  own  office.  I  do  not 
recollect  that  anything  was  said  about  ])aying  one-half  of 
the  fee  up  to  the  time  T  left.  Two  days  later  Knott 

398  came  to  my  office  and  told  me  the  matter  was  . all 
settled,  that  he  had  received  the  check,  that  he  had 

given  Afr.  Cohen  a  check  for  his  share,  and  he  said  “Now  1 
am  perfectly  satisfied.  It  is  all  right.”  He  a])peared  to  be 
in  a  happy  frame  of  mind. 

Air.  Knott  remained  in  my  home  for  about  ten  months 
thereafter  or  until  July  1st,  1925  during  which  time  1  came 
in  contact  with  him  every  day  and  our  relations  were  very 
pleasant,  very  cordial. 

On  cross-examination  Air.  Dante  testified:  Air.  Knott 
came  to  me  on  the  morning  of  A])ril  201  h  complaining  of  the 


312 


MYER  COHEN,  TR.,  VS.  W.  S.  HUTCHINS  ET  AL. 


fact  that  Tyler  &  Rutlierford  had  written  a  letter  which 
threatened  to  break  up  the  deal,  lie  wanted  me  to  suggest 
someone  who  could  straighten  it  out  and  I  took  him  ui)  to 
^Ir.  Cohen’s  office.  ^Ir.  Cohen  and  myself  had  been  close 
friends  but  not  closer  than  my  friendship  with  Mr. 

399  Knott. 

“Q.  On  August  1()  Mr.  Knott  came  to  you  and 
complained  that  Mr.  Cohen  was  holding  up  his  check !  A. 
Yes. 

Q.  Did  you  see  ]\Ir.  Cohen  that  day  about  it  ?  A.  I  went 
to  his  office  that  day,  but  he  was  not  in. 

(^.  Do  you  recall  interrogatory  No.  4  to  the  bill  in  this 
case?  In  the  first  place,  I  will  begin  with  Interrogatory 
No.  3: 

‘Had  Zach  ^1.  Knott  recpiested  delivery  of  said  check 
to  him  prior  to  the  date  of  its  delivery  to  him  and,  if  so, 
when  had  he  so  requested  delivery?’ 

And  you  answered,  not  to  your  knowledge?  A.  Will  you 
kindly  read  that  again? 

Q.  Interrogatory  No.  3  attached  to  the  bill  of  complaint: 

‘Had  Zach  ^I.  Knott  requested  delivery  of  said  check 
to  him  prior  to  the  date  of  its  delivery  to  him  and,  if  so, 
when  had  he  so  requested  delivery?’ 

And  your  answer:  “Not  to  my  knowledge.’’  A.  That  is 
correct. 

Q.  Did  not  ^Ir.  Knott  tell  you  on  the  16th  of  August  that 
he  went  to  ^Ir.  Cohen’s  office  to  get  the  check  and  Mr. 
Cohen  was  holding  up  his  check?  A.  Yes.  Is  there  any  dif¬ 
ference  between  that  and  the  question? 

^Ir.  Johnson:  Do  you  claim  that  the  statement  amounted 
to  knowledge  on  his  part? 

400  Bv  ^Ir.  Laskev : 

*  »• 

Q.  Question  No.  4: 

‘If  said  Zach  ^1.  Knott  had  requested  delivery  of  said 
check  to  him  prior  to  the  date  of  its  delivery,  why  was  said 
check  not  delivered  to  him  when  its  deliverv  was  first  re- 
quested?’ 

And  you  answered : 
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‘I  know  of  no  request  of  Knott’s  for  the  cheek  nor  of 
any  delay  in  its  delivery.’ 

Is  that  correct?  A.  It  must  be  correct. 

Q.  Did  you  not  know  of  a  delay  in  its  delivery  ?  A.  Yes, 
sir. 

Q.  You  knew  that  Mr.  Knott  was  complainin<>-  that  ^Ir. 
(’olieii  as  holding-  up  his  check,  that  he  had  gone  there  on 
the  16th  to  get  the  check  and  that  he  did  not  get  it  until 
the  19th.  You  knew  that,  did  you  not  ?  A.  1  knew  that ;  yes 
sir. 

Q.  You  knew  that  at  the  time  you  filed  your  answer  in  this 
case,  did  you  not?  A.  I  did;  yes. 

Q.  Why  did  you  make  the  answer  you  did  to  interroga¬ 
tory  No.  4  that  ‘I  know  of  no  request  of  Knott’s  for  the 
check  nor  of  any  delay  in  its  delivery’?  A.  I  cannot  ex¬ 
plain  that  at  all.” 

I  have  no  recollection  of  Mr.  Henry  Schweinhaut  coming 
to  see  me  on  August  25th,  1925 ;  1  do  not  recall  at  this  late 
date  that  I  had  seen  Schweinhaut  at  ^lerillat’s  office 
401  on  that  day.  1  knew  that  he  was  Merillat’s  clerk. 

I  hav^e  no  recollection  of  having  a  long  conversation 
with  Schweinhaut  on  August,  1925. 

Mr.  Knott  told  me  once  that  he  had  been  to  see  Wardman 
and  found  him  not  interested  in  the  Highlands AVestmore- 
land  deal  and  I  told  him  to  keep  on  with  the  deal.  On  April 
28th,  1924  Knott  told  me  that  Wardman  was  mad  on  ac¬ 
count  of  the  letter  received  from  Tvler  &  Rutherford  and 
that  he  had  refused  to  go  any  further  with  the  deal.  Knott 
complained  to  me  about  the  opportunity  for  the  sale  ])rob- 
ably  being  lost.  August  16th  when  Knott  came  to  see  me 
he  said  that  Cohen  was  with-holding  his  check,  he  said 
Cohen  was  robbing  him.  After  that  Knott  and  I  had  quite  a 
number  of  talks  about  it,  but  there  were  only  two  conversa¬ 
tions  on  the  subject  between  August  16th  and  August  19th : 
The  first  was  in  the  morning  at  my  office,  the  second  was  at 
my  house  at  night,  and  then  the  following  day,  being  Sun¬ 
day,  Knott  refused  to  speak  to  me,  and  he  did  not  speak 
to  me  Monday  until  the  following  day  which  was  the  day 
I  invited  him  down  to  Cohen’s  office  to  try  to  settle  the 
dispute.  In  the  first  conversation  Knott  said  he  did  not 
believe  that  Cohen  should  charge  him  anything  for  his  serv- 


314 


MYER  COHEN,  TR.,  VS.  \V.  S.  HUTCHINS  ET  AL. 


ices  because  Cohen  was  a  trustee  of  the  Stilsoii  Hutchins 
estate.  That,  to  the  best  of  my  recollection,  was  his  rea¬ 
son.  That  is  about  all  he  said.  I  told  him  I  thought  Cohen 
was  entitled  to  a  fee  because  he  had  saved  the  situation. 
Knott  admitted  to  me,  before  that  time,  that  the  deal  was 
over  and  he  was  loser  about  $9,000  and  asked  me  if  some¬ 
thing  could  not  be  done  to  save  his  commission;  thereupon 
I  suggested  Cohen. 

402  In  the  next  conversation  which  was  at  mv  house 
on  the  evening  of  Saturday,  August  16,  1924,  Knott 

complained  of  how  he  was  being  treated.  He  was  very 
much  excited  and  indulged  in  tears  and  T  do  not  believe 
he  knew  what  he  was  talking  about,  he  was  too  excited; 
As  to  what  I  told  him,  I  told  him  I  saw  no  reason  at  all 
for  him  to  refuse  or  deny  the  demand  or  the  claim  of  the 
lawyer  who  saved  for  him  a  large  commission  which  was 
going  to  be  lost.  That  morning  Knott  told  me  how  much 
Cohen  had  charged,  I  think  he  said  15%.  I  do  not  recollect 
telling  him  I  thought  Cohen  was  entitled  to  that  sum,  T  do 
not  believe  I  did,  because  I  did  not  know  what  lawyers 
charged  for  services;  Knott  sat  down  on  my  ])orch  and 
cried  like  a  baby,  much  to  my  disgust;  that  was  on  the 
evening  of  August  16th;  I  said  to  him,  “Knott  don’t  be  a 
damn  fool;  come  into  the  house  and  sto])  crying  about  it.’’ 
He  was  drawing  attention  of  the  neighborhood  and  T  or¬ 
dered  him  in  the  house. 

I  did  not  tell  Mr.  Schweinhaut  when  he  saw  me  in  August, 
1925  that  the  dav  after  the  last  mentioned  instance  with 
Knott,  the  two  of  us  went  down  to  Cohen’s  office  and  be¬ 
cause  there  were  several  yieople  waiting  there  I  closed  the 
door  of  the  library  then  told  the  two  of  them  that  T  thought 
that  was  the  time  to  straighten  the  matter  out;  or  that  T 
left  Knott  in  Cohen’s  office  talking  with  Cohen  for  two 
hours,  or  that  in  my  opinion  Cohen  absolutely  saved  the 
deal  which  was  completely  off,  and  that  T  thought  Ward- 
man  Avould  pay  Cohen  for  the  services  which  he  rendered. 
I  have  no  recollection  whatever  of  that  alleged  interview 
with  Schweinhaut;  I  do  not  remember  seeing 

403  Schweinhaut  or  talking  to  him  about  it  at  all. 

Two  days  after  I  left  Mr.  Knott  in  Cohen’s  office, 
on  the  19th  of  August  1924,  Mr.  Knott  came  to  me  and  said 
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everything  was  settled  and  he  was  perfectly  satistied,  and 
wanted  to  make  my  little  girl  a  present  of  $1,000. 

Thereupon  counsel  for  the  defendant  Cohen  informed  the 
Court  that  he  had  intended  to  call  Harry  Wardman  as  a 
witness  but  learning  from  the  witness  Hobbs  in  his  testi- 

monv  that  AVardman  was  out  of  town  the  counsel  did  not 

% 

feel  justified  in  delaying  the  case,  and  thereupon  the  de¬ 
fendant  rested. 

Thereupon  in  rebuttal  plaintiffs  called  as  a  witness 
Henry  A.  Schweinhaut  who  testified  in  substance  as  fol¬ 
lows:  In  August,  1925  he  was  employed  as  clerk  in  the 
office  of  plaintiff  Alerillat;  He  had  a  conversation  with  Wil¬ 
liam  J.  Dante  in  that  month,  during  which  Dante  told  him 
that  the  dav  after  he  had  told  Knott  not  to  act  like  a  damn 
fool  that  they  went  down  to  see  Cohen  and  because  several 
people  were  waiting  to  see  him,  Dante  closed  the  door  of  the 
library,  and  then  told  the  two  of  them  that  he  thought  now 
was  the  time  to  straighten  the  matter  out. 

Thereupon,  further  in  rebuttal  ])laiiitiffs  recalled  Thomas 
Morton  Gittings  as  a  witness  and  he  testified  in  sub¬ 
stance  as  follows:  1  have  heard  read  letter  dated  April  26, 
1924  addressed  to  James  D.  Hobbs  bv  Mr.  AVilliam  J. 
Dante;  Dante  did  not  have  any  authority  from  me  to  make 
that  proposition. 

Thereu])on  Plaintiff  Walter  Stilson  Hutchins 
404  testified,  in  rebuttal,  as  follows:  1  have  heard  read 
the  letter  dated  April  26,  1924  addressed  by  William 
J.  Dante  to  James  D.  Hobbs;  Dante  had  no  authority  what- 
eyer  from  me  to  make  the  statement  therein  contained; 
no  one  proposed  to  me  shortly  after  my  father’s  death  that 
the  controyersy  oyer  the  yalidity  of  his  wills  be  settled  on  a 
25%  diyision  basis;  such  a  proposition  was  made  in  1922 
and  I  agreed  to  it  then ;  I  did  not  eyer  say  to  Mr.  Cohen 
that  I  hoped  my  brother  Lee  would  select  Cohen  as  trustee; 
1  did  not  object  to  Dante  being  trustee  for  my  brother  Lee; 
I  had  no  right  to  object  to  any  trustee  that  he  appointed;  it 
was  part  of  the  agreement  that  each  should  ajipoint  his 
own  trustee;  I  objected  to  Dante  as  agent  of  the  estate. 
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That  appointment  came  from  the  tliree  trustees.  They 
had  the  right  to  say  as  to  that,  but  I  liad  the  rigid  to  advise 
Mr.  Merillat  what  I  wanted  done;  but  as  to  Lee’s  right  to 
name  his  own  trustee,  I  had  no  more  right  to  interfere  with 
that  than  I  expected  him  to  interfere  with  me. 


Tliereupon  jilaintiff  Merillat  testified  in  rebuttal:  When 
we  reassembled  after  the  break  in  the  negotiations  for  set¬ 
tlement  which  I  have  testified  to,  I  made  redrafts.  Plain¬ 
tiffs’  Exhibits  Nos.  29  and  30  for  identification,  of  certain 
paragraphs  of  the  original  draft  of  the  settlement  papers 
as  made  by  Mr.  Johnson.  I  know  nothing  about  redraft 
Plaintiffs’  Exhibit  No.  31  for  identification;  these  redrafts 
were  carried  into  the  final  completed  agreement. 


Thereupon  ])laintitfs  and  defendants  rested. 

405  Be  it  further  remembered  that  the  foregoing  con¬ 
tains  the  substance  of  all  of  the  evidence  given  at  the 
hearing  of  this  cause,  and  each  of  the  exceptions  stated  to 
have  been  taken  by  the  attorney  for  the  i)laintitfs  were  so 
taken  and  were  dulv  allowed  and  noted  bv  the  Court,  and, 
in  order  that  each  and  every  thereof  may  be  preserved  and 
made  of  record,  the  plaintiffs  having  duty  noted  an  appeal 
from  so  much  of  the  decree  passed  herein  on  the  8th  day  of 
July,  1927,  as  denies  the  prayer  of  the  bill  of  complaint  that 
the  defendant  Myer  Cohen  be  held  disqualified  to  further 
act  as  one  of  the  trustees  of  the  estate  of  Stilson  Hutchins, 
deceased,  and  that  he  be  removed  as  such  trustee,  this 
statement  of  evidence  is  duly  stated,  approved  and  signed 
and  made  of  record  in  the  above-entitled  cause,  now  for 
then,  this  13th  day  of  January,  1928. 

By  the  Court: 

JENNINGS  BAILEY, 

Justice. 


We  consent  to  the  foregoing  statement  of  the  evidence. 

JOHN  E.  LASKEY, 

Attorneif  for  Plaintiffs. 
THOMAS  M()RTON  GITTINGS, 

J.  E.  L., 

FRANK  J.  HOGAN, 

Attorneys  for  Defendants^  Cohen  and  Dante. 

W.  G.  JOHNSON, 

For  Mildred  E.  Penn. 
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]\Iyer  Cohen,  Trustee,  Appellant, 

vs. 

Walter  Stilson  Hutchins,  Charles  H.  Merillat, 

Trustee,  et  al.. 


And  No.  4710. 

Charles  H.  AEerillat,  Trustee,  and  Walter  Stilson 
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JMyer  Cohen,  Trustee,  et  al. 


Brief  for  Myer  Cohen,  Trustee,  Appellant  in  No.  4709. 


STATEMENT. 

These  are  cross-apiieals  from  a  decree  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia  (Rec.  p.  107- 
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9)  rendered  upon  a  bill  filed  by  Charles  H.  Merillat,  in 
his  capacity  as  one  of  three  co-trustees  under  a  certain 
deed  (Pltf’s  Exh.  B.  Kec.  pp.  24-34)  and  by  Walter 
Stilson  Hutchins,  as  one  of  the  several  beneficiaries 
under  said  deed,  against  the  other  co-trustees  and  all 
of  the  other  beneficiaries  under  said  deed,  and  also 
against  William  J.  Dante,  neither  a  beneficiary  trustee 
nor  otherwise  interested  under  said  deed  (Rec.  pp.  2-3). 

In  May,  1924,  all  the  heirs  at  law  and  next  of  kin  and 
widow  of  Stilson  Hutchins,  deceased,  and  persons 
named  as  legatees  undei-  papers  purporting  to  be  wills 
of  Stilson  Hutchins,  entered  into  a  compromise  agree¬ 
ment  for  the  settlement  of  litigation  which  had  been 
pending  among  them  for  twelve  years,  and  as  part  of 
said  settlement  united  in  executing  the  said  deed  (Exb. 
B.  Rec.  pp.  24-34),  whereby  the  entire  real  estate  of 
said  Stilson  Hutchins  was  conveved  to  Thomas  Morton 
Gittings,  Charles  H.  Merillat  and  Myer  Cohen,  in  trust, 
inter  alia,  to  sell  the  same  and  to  distribute  the  pro¬ 
ceeds,  equally,  among  the  widow,  Walter  Stilson 
Hutchins  and  Lee  Hutchins,  sons,  and  Mildred  Rogers 
Penn,  born  Rogers,  tlie  granddaughter  of  said  Stilson 
Hutchins.  (Pltf’s.  Exh.  B.  Rec.  p.  31). 

Lee  Hutchins  died  in  November,  1924,  testate,  and 
by  his  will  devised  and  bequeathed  his  entire  estate,  in¬ 
cluding  his  interest  under  the  said  deed  in  trust,  to  his 
niece,  Mildred  Rogers  Penn,  so  that,  at  the  time  of  the 
filing  of  the  bill,  the  beneficiaries  under  said  deed  were 
Rose  Keeling  Hutchins,  entitled  to  one-fourth,  Walter 
Stilson  Hutchins,  entitled  to  one-fourth,  and  Mildred 
Rogers  Penn,  entitled  to  one-half  of  said  trust  estate 
(Bill — Rec.  p.  3). 

The  answer  of  Mrs.  Hutchins,  signed  and  sworn  to 
by  her,  and  signed  by  the  defendant,  Thomas  Morton 
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Grittings,  as  her  attorney  (Rec.  pp.  83-84),  states  that 
she  is  without  personal  knowledge  of  the  allegations 
constituting  the  basis  of  the  bill  and  that  she  is  ad¬ 
vised  by  counsel  that  it  is  not  necessary  for  her  to  an¬ 
swer  further,  and  ‘‘that  she  greatly  deprecates  the 
filing  of  said  bill”  (Rec.  p.  84). 

The  defendant,  Thomas  Morton  Gittings,  co-trustee, 
with  IVIerillat  and  Cohen,  under  said  deed,  was  per¬ 
sonally  served  with  process  and  a  copy  of  the  bill  on 
Noveml)er  19,  192;),  but  did  not  enter  his  appearance 
nor  file  any  answer,  and  on  September  14,  1926,  nearly 
ten  months  later,  on  the  application  of  the  plaintiffs,  a 
decree  pro  confesso  was  entered  against  him  (Rec.  p. 
104). 

Mrs.  Hutchins  died  on  March  14,  1926,  testate,  and 
])y  her  will  made  Thomas  Morton  Gittings,  William  D. 
Hoover  and  Alexander  Muncaster  her  executors  and 
trustees  of  her  entire  estate  (Rec.  p.  147).  Nearly  a 
year  later,  on  February  23,  1927,  the  plaintiffs  sug¬ 
gested  her  death  to  the  Court  (Rec.  p.  105)  and  there¬ 
upon  said  executors  and  trustees  entered  their  ap¬ 
pearance  in  the  cause  (Rec.  p.  105),  but  filed  no  an¬ 
swer.  The  answer  of  this  defendant,  Cohen,  Trus¬ 
tee,  was  ])r()m])tly  filed  under  the  rule  of  the  Court  be¬ 
low, 'on  December  15,  1925  (Rec.  p.  42),  and  in  it  all 
tlie  charges  of  wrongful  conduct  alleged  in  the  bill  were 
fully  answered  and  denied  (Rec.  pp.  42-76).  The  de¬ 
fendant,  Mildred  Rogers  Penn,  was  a  non-resident  and 
was  not  personally  served  with  process,  but  in  response 
to  an  order  of  publication  of  December  23,  1925  (53 
Wash.  Law  Rep.  p.  832)  well  within  the  time  prescribed 
in  the  order,  on  January  19,  1926  (Rec.  p.  84)  filed 
her  answer,  in  which  she  also  denied  the  charges  of 
wrongful  conduct  set  out  in  the  bill  and  opposed  all  the 
relief  prayed  for  under  the  bill  (Rec.  pp.  84-104).  And 
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as  to  that  portion  of  the  bill  which  sought  to  require 
the  defendant  Cohen,  Trustee,  to  pay  to  the  trustees, 
Gittings,  Merillat  and  Cohen,  for  the  use  of  the  bene- 
ticiaries  under  said  deed,  the  sum  of  two  thousand  dol¬ 
lars  she  avers  that  (Hec.  p.  97) : 

*‘She  refuses,  herself,  to  accept,  or  to  permit  to 
be  accepted,  by  the  plaintilf,  Merillat,  as  Trustee, 
or  the  defendant,  Gittings,  as  trustee,  or  the  de¬ 
fendant,  Cohen,  as  Trustee,  any  part  of  said  sum 
for  her  use  and  benefit.” 

From  this  review  of  the  record,  it  is  apparent  that 
the  entire  controversy  is  between  Merillat,  as  one  of 
three  co-trustees  and  Walter  Stilson  Hutchins,  one  of 
the  beneficiaries  under  said  deed  in  trust,  on  the  one 
part,  and  Cohen  on  the  other.  The  bill  seeks  to  have 
Cohen  removed  as  trustee,  and  also  to  be  compelled 
to  pay  to  himself  and  the  co-trustees,  for  the  use  of 
the  beneficiaries  under  the  deed,  the  sum  of  two  thou¬ 
sand  dollars.  The  allegations  of  the  bill  upon  which 
this  demand  for  the  payment  of  the  two  thousand  dol¬ 
lars  is  based  are  that  the  three  trustees,  Gittings,  Me¬ 
rillat  and  Cohen,  drew  a  check  to  the  order  of  one 
Zach  M.  Knott,  a  real  estate  broker  for  $18,000,  being 
one-half  of  a  total  commission  of  $36,000,  due  to  said 
Knott  and  to  the  Wardman  Construction  Company,  as 
compensation  to  them  for  services  as  real  estate  brok¬ 
ers  on  the  sale  of  the  Highlands- Westmoreland,  real 
properties  belonging  to  the  trust  estate;  that  the  trus¬ 
tees  delivered  this  check  to  Cohen  to  be  delivered  by 
Cohen  to  said  Knott,  and  (Kec.  pp.  8-9) 

“that  notwithstanding  the  duty  resting  upon  the 
said  Cohen  to  deliver  promptly  to  said  Zach  M. 
Knott  the  said  check  for  $18,000,  signed  by  the 
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said  trustees  and  left  with  said  Cohen  by  his  said 
co-trustees  for  delivery  to  said  Knott  as  aforesaid, 
he,  the  said  Cohen,  without  the  knowledge  or  con¬ 
sent  of  his  co-trustees,  withheld  and  refused  to  de¬ 
liver  said  check  to  said  Knott,  demanding  that  said 
Knott  first  pay  to  him  the  said  Cohen,  fifteen  per 
cent  of  said  commission  of  $18,000,  and  upon  said 
KnotCs  protesting  that  no  part  of  his  said  com¬ 
mission  could  be  lawfully  demanded  by  said  Cohen, 
said  Cohen,  several  days  thereafter,  finally  deliv¬ 
ered  said  check  to  said  Knott,  upon  said  KnotCs 
paying  him,  said  Cohen,  in  compliance  with  his 
said  demand,  $1350,  representing  fifteen  per  cent 
of  said  Knott’s  half  of  said  commission  of  $18,000, 
and  agreeing  to  ask  a  similar  amount  for  the  said 
Cohen  from  Tyler  &  Ilutherford.  And  the  plain¬ 
tiffs  aver  that  said  Tyler  &  Rutherford  thereafter 
paid  said  Cohen,  under  protest  and  objection,  the 
sum  of  $650  in  compromise  of  said  Cohen’s  un¬ 
lawful  demand  that  they  also  pay  him  $1350  out 
of  their  one-half  of  said  commission  of  $18,000.” 

The  answer  of  the  defendant  Cohen  alleges  that  prior 
to  his  appointment  as  trustee  and  before  the  existence 
of  any  trust  estate,  he,  Cohen,  had  been  employed  by 
Knott,  as  an  attorney,  to  render  professional  service 
to  said  Knott,  which  service  was  rendered  and  com¬ 
pletely  ended,  and  the  compensation  therefor  due  from 
said  Knott  and  payable  to  said  Cohen,  before  said 
Cohen  was  trustee,  and  before  any  trust  estate  existed, 
but  that  Cohen’s  fee  for  such  service  had  not  been  paid 
by  said  Knott.  That  after  Knott  received  the  check  for 
said  commission,  Knott  voluntarily  paid  Cohen  the 
amount  due  for  the  services  Cohen  had  rendered  to 
said  Knott,  prior  to  the  existence  of  any  trusteeship, 
such  payment  being  in  satisfaction  of  an  indebtedness 
from  Knott  to  Cohen  antecedent  to  Cohen’s  trustee¬ 
ship  and  antecedent  to  the  existence  of  any  trust  es- 
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tate.  It  further  averred  that  the  agreement  for  sale 
and  to  pay  said  commission  was  not  made  by  himself 
and  his  co-trustees,  or  any  of  them,  but  by  the  bene¬ 
ficial  owners  of  the  property,  acting  siii  juris  before 
the  trust  was  in  existence  (Ans.  Kec.  pp.  52-57). 

It  is  nowhere  alleged,  in  any  pleading,  that  Cohen 
had  any  agreement  with  Knott  or  with  any  one  else 
to  share  in  said  commission,  or  that  Cohen  ever  as¬ 
serted  any  such  right,  and  not  a  scintilla  of  evidence 
was  otfered  tending  to  sho\v  any  such  agreement  or  any 
assertion  by  Cohen  or  by  any  one  of  any  right  in  Cohen 
to  share  in  said  commission.  It  is  nowhere  alleged  that 
Cohen  or  any  of  the  trustees  had  any  part  in  fixing  the 
commission  to  be  paid  on  the  said  sale,  nor  was  a  scin¬ 
tilla  of  evidence  offered  tending  to  show  that  the  trus¬ 
tees  or  any  of  them  had  anything  to  do  with  fixing  the 
commission  on  said  sale.  The  evidence  in  the  record, 
which  is  uncontradicted  in  fact,  and  which  was  given 
by  the  plaintiffs  and  by  witnesses  called  by  the  plain¬ 
tiffs,  conclusively  establishes  that  all  of  the  beneficial 
owners  of  the  property,  each  one  acting  in  his  or  her 
own  right,  before  the  existence  of  any  trust  estate  in 
Cohen  or  his  co-trustees,  individually  agreed  to  make 
the  sale  ivhich  was  made,  of  the  Highlands  and  West¬ 
moreland  properties,  to  Wardman,  Hobbs  and  Bones, 
and  to  pay  the  commisssion  ivhich  was  actually  paid 
to  Wardman  Construction  Company  and  to  Zach  M, 
Knott  for  making  said  sale.  Subsequent  to  the  making 
of  said  agreement  by  said  beneficial  owners,  for  sale 
and  payment  of  said  commission,  and  pending  its  con¬ 
summation,  by  conveyance  of  the  property  and  pay¬ 
ment  of  the  purchase  money,  said  beneficial  owners  in 
the  consummation  of  a  compromise  and  settlement  of 
over  twelve  years  of  litigation,  conveyed  the  property 
to  Thomas  Morton  Gittings,  Charles  H.  Merillat  and 
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Myer  Cohen,  subject  to  and  charged  with  the  said  con¬ 
tract  of  sale  and  payment  of  said  commissions  there¬ 
tofore  made  by  the  beneficiaries  themselves,  and  the 
trustees  were  specifically  charged,  by  said  beneficial 
owners,  with  the  duty  to  carry  out  the  said  agreement 
made  by  the  beneficial  owners  and  to  convey  the  prop¬ 
erty,  and  to  pay  the  commission  stipulated  in  said 
agreement  of  sale  made  by  said  beneficial  owners. 

From  March  7,  1910,  until  May  20,  1924,  the  legal 
title  to  the  Highlands,  Westmoreland  property,  to¬ 
gether  with  all  the  other  real  estate  of  Stilson  Hutchins 
was  vested  in  William  J.  Dante,  by  virtue  of  a  deed 
from  Stilson  Hutchins  and  wife,  to  said  Dante,  execu¬ 
ted  March  7,  1910  (Rec.  p.  25).  Stilson  Hutchins  died 
April  21,  1912.  Litigation  immediately  arose  due  to 
the  filing  in  the  Probate  Court  of  three  testamentary 
papers  purporting  to  be  wills  of  Stilson  Hutchins, 
which  litigation  involved  the  entire  estate  of  said  Stil¬ 
son  Hutchins  (Rec.  p.  3). 

On  the  application  of  Dante,  the  Supreme  Court  of 
the  District  of  Columbia,  holding  an  Equity  Court,  took 
jurisdiction  over  the  trust  estate  held  by  Dante  under 
the  said  Deed  of  March  7,  1910,  and  said  Dante  con¬ 
tinued  to  exercise  and  administer  said  trust,  including 
the  Highlands  and  Westmoreland  properties,  under  the 
supervision  of  the  Equity  Court  until  the  compromise 
and  settlement  of  all  the  litigation  on  May  20,  1924. 
(Defts.  Ex.  A,  Rec.  pp.  78-80.) 

On  March  29,  1924,  Zach  M.  Knott  submitted  to 
Dante  as  such  trustee,  under  said  deed  of  March  7, 
1910,  a  proposal  of  Wardman,  Hobbs  &  Bones  of  an 
offer  to  purchase  the  Highlands-Westmoreland  prop¬ 
erties  styled  in  these  proceedings  as  the  ‘‘Wardman 
offer’^,  which  offer  is  as  follows  (Rec.  pp.  121-123); 
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“Washington,  D.  (J.,  March  ill),  1D24. 

Received  of  Harry  Wardman,  Thomas  P.  Bones, 
and  James  1).  Hobbs,  of  the  City  of  Washington, 
District  of  Columbia,  a  deposit  of  One  Thousand 
Dollars  ($1,000)  to  be  applied  as  part  payment  in 
the  purchase  of  Lots  155,  179,  812  and  9  in  Square 
2530,  containing  approximately  51,069  square  feet 
of  land  with  improvements  thereon  consisting  of 
the  Highland  Apartment  and  The  Westmoreland 
Apartment,  located  on  Connecticut  Avenue  and 
California  Street,  Northwest,  Washington,  D.  C. 

The  price  of  property  One  Million  Two  Hundred 
Thousand  Dollars  ($1,200,000),  this  purchase  price 
to  be  payable  on  the  following  terms,  to-wit:  One 
Hundred  Thousand  Dollars  ($100,000)  in  cash  to 
be  paid  on  the  day  of  closing,  of  which  the  deposit 
mentioned  above  is  a  part,  the  purchasers  to  take 
the  property  subject  to  a  deed  of  trust  of  One  Hun¬ 
dred  and  Fifty  Thousand  Dollars  ($150,000)  bear¬ 
ing  interest  at  six  per  cent  and  secured  on  the 
Westmoreland  Apartment,  maturing  February, 
1927,  and  subject  also  to  a  deed  of  trust  for  One 
Hundred  and  Ninety  Thousand  Dollars  ($190,000) 
bearing  interest  at  five  and  one-half  per  cent  and 
secured  on  The  Highland  Apartment,  maturing  in 
February,  1927.  The  purchasers  agree  to  execute 
and  deliver  unto  the  sellers  a  deed  of  trust  secur¬ 
ing  the  sum  of  Seven  Hundred  and  Sixty  Thousand 
Dollars  ($760,000)  against  all  of  the  property  sold, 
said  second  trust  to  bear  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually,  and 
the  principal  thereof  to  be  payable  Fifty  Thou¬ 
sand  Dollars  ($50,000)  in  six  months  and  there¬ 
after  at  the  rate  of  Twentv-Five  Thousand 
($25,000)  per  annum,  the  first  payment  of  Twenty- 
five  Thousand  Dollars  to  become  due  at  the  expira¬ 
tion  of  two  years  from  date  of  settlement,  all  of 
said  principal  to  be  payable  on  or  before  ten  (10) 
years  from  date  of  settlement. 

It  is  furthermore  understood  and  agreed  that  at 
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any  time  after  the  lirst  instalment  of  Fifty  Thou¬ 
sand  Dollars  ($50,000)  shall  have  been  paid  on  the 
deferred  purchase  money  deed  of  trust  above  men¬ 
tioned  and  that  after  separate  and  individual  heat¬ 
ing  plants  shall  have  been  provided  for  each  of  the 
buildings  sold,  then  at  the  request  of  the  pur¬ 
chasers  or  their  assigns,  the  said  deferred  pur¬ 
chase  money  deed  of  trust  may  be  separately  se¬ 
cured  on  the  properties  sold  in  the  following  man¬ 
ner,  namely.  Two  Hundred  and  Fifty  Thousand 
Dollars  ($250,000)  on  Lots  9  and  179,  Four  Hun¬ 
dred  and  Sixty  Thousand  Dollars  ($460,000)  on 
Lots  155  and  812,  the  said  deeds  of  trust  to  be  then 
payable  both  at  the  rate  of  six  per  cent  per  annum 
and  Twelve  Thousand  Five  Hundred  Dollars 
($12,500)  per  annum  on  the  principal  of  each  of 
said  deeds  of  trust,  and  the  ])alance  maturing  on 
or  before  ten  vears  after  date  of  settlement. 

It  is  furthermore  understood  and  agreed  be¬ 
tween  the  parties  hereto  that,  at  the  option  of  the 
purchasers,  at  any  time  before  the  maturity  of  the 
existing  first  deeds  of  trust,  and  for  the  purpose  of 
retiring  the  same,  a  new  deed  of  trust  for  an 
amount  equal  to  the  then  unpaid  first  trust  and 
the  unpaid  second  trust  may  be  executed  and  re¬ 
corded  and  the  notes  secured  thereunder,  all  of 
them  to  be  individually  signed  by  the  purchasers 
herein  named,  to  the  aggregate  amount  of  the  pres¬ 
ent  existing  first  trusts  may  be  sold  or  hypothe¬ 
cated  and  the  proceeds  thereof  to  be  used  in  the 
liquidation  of  the  said  existing  first  deeds  of  trust 
in  which  event  the  balance  of  the  notes  secured 
under  the  new  deeds  of  trust  shall  be  subordinated 
to  and  be  a  subsequent  lien  to  the  notes  so  sold  or 
hypothecated  and  shall  be  delivered  to  the  sellers 
upon  cancellation  of  the  second  deed  of  trust  here¬ 
inbefore  mentioned,  provided,  that  the  interest 
rate  shall  not  exceed  the  sum  of  six  per  cent  and 
that  the  maturity  and  terms  of  payment  shall  be 
the  same  as  the  debt  to  be  given  hereunder  as  part 
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of  the  purchase  mouey  and  provided  further  that 
the  notes  to  be  sold  or  hypothecated  shall  bear 
interest  at  the  rate  of  six  per  cent  and  be  payable 
in  not  less  than  three  years  after  date. 

It  is  furthermore  understood  and  agreed  that  all 
contracts  for  the  installation  of  any  mechanical 
equipment,  repairs,  furnishings  or  equipment  of 
any  kind,  which  may  have  been  entered  into  prior 
to  the  date  of  this  contract  of  sale  shall  be  fulhlled 
by  the  sellers  at  their  own  expense  and  that  the 
property  shall  be  delivered  free  and  clear  of  all 
liens  except  those  mentioned  herein.  The  property 
sold  includes  all  furniture  and  equipment  con¬ 
tained  within  the  premises,  except  that  which  is 
the  property  of  the  tenants. 

The  purchasers  are  required  to  make  full  settle¬ 
ment  in  accordance  with  the  terms  hereof  within 
ninety  days  from  the  date  of  acceptance. 

The  title  to  be  good  of  record  and  in  fact.  In 
case  legal  or  other  action  is  necessary  to  perfect 
title,  such  action  must  be  promptly  taken  by  the 
sellers  at  their  own  expense;  the  time  herein  speci¬ 
fied  for  full  settlement  will  hereby  be  extended  for 
a  period  that  is  reasonably  necessary  to  perfect 
title. 

Examination  of  title  and  conveyancing  at  the 
cost  of  purchasers.  In  case  of  inability  to  per¬ 
fect  title,  the  sellers  hereby  agree  to  pay  title  com¬ 
pany  charges  for  examination  of  title. 

Rents,  insurance,  taxes,  water  rents  and  inter¬ 
est  on  the  deeds  of  trust  to  be  adjusted  to  date  of 
transfer.  All  inventory  of  all  supplies  and  food 
stuffs,  coal  and  other  articles  used  in  the  operation 
of  said  properties  shall  be  taken  as  of  the  date  of 
transfer  and  paid  for  by  the  purchasers.  All  fixed 
operating  expenses  shall  be  calculated  to  date  of 
transfer. 

This  contract  shall  be  binding  upon  the  pur¬ 
chasers  only  for  a  period  of  15  days  from  the  date 
hereof  unless  accepted  within  that  time  by  the 
sellers  or  their  duly  authorized  representatives. 
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The  sellers  agree  to  pay  the  sum  of  Thirty-six 
Thousand  Dollars  ($36,000.)  jointly  to  Z.  M.  Knott 
and  the  Wardman  Construction  Company  as  com¬ 
pensation  for  services  rendered  in  negotiating  this 
sale. 

Harrj^  Wardman, 

Thomas  P.  Bones, 

James  D.  Hobbs. 

At  this  time  the  parties  in  interest  were  all  repre¬ 
sented  by  counsel.  Walter  Stilson  Hutchins,  by 
Charles  H.  Merillat,  Mrs.  Rose  Keeling  Hutchins,  the 
widow  of  Stilson  Hutchins,  by  Thomas  Morton  Gitt- 
ings,  and  Lee  Hutchins,  who  acted  for  himself  and  his 
niece,  Mildred  Rogers  Penn,  by  Myer  Cohen  and 
William  G.  Johnson.  Dante  submitted  this  offer  to 
Tjoe  Hutchins,  to  Merillat  and  to  Gittings.  Lee  Hut¬ 
chins,  after  considering  the  offer  consented  to  Dante  ^s 
accepting  it.  (Rec.  p.  136.)  Gittings  conferred  with  his 
client,  Mrs.  Hutchins,  and  she  and  he  together  con¬ 
sulted  Mr.  Win.  D.  Hoover,  President  of  the  National 
Savings  and  Trust  Company,  and  after  such  consulta¬ 
tion  (Rec.  p.  147-8)  on  the  9th  of  April,  1924,  Gittings 
gave  to  Dante,  Trustee,  a  letter  addressed  to  Merillat 
and  Cohen,  informing  them  that  Mrs.  Hutchins  favored 
accepting  this  Wardman  offer  (Rec.  p.  135).  In  this 
letter  Gittings  enclosed  drafts  of  two  provisions  which 
he,  Gittings,  desired  should  be  embodied  in  an  order  to 
be  passed  by  the  Equity  Court  authorizing  Dante,  as 
trustee  under  said  deed  of  March  7,  1910,  to  make  the 
said  sale  to  AVardman,  Bones  and  Hobbs  under  their 
said  offer  of  March  29,  1924,  to  purchase  (Rec.  pp. 
135-6).  AValter  Stilson  Hutchins  was  not  in  favor  of 
accepting  this  AVardman  offer,  and  at  this  time  refused 
to  assent  to  the  suggested  sale  (Rec.  pp.  135-6).  In 
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the  meantime,  on  April  4,  1924,  Dante,  Trustee,  with 
the  consent  of  their  respective  counsel,  had  written 
identic  letters  to  Mrs.  Hose  Keeling  Hutchins,  Walter 
Stilson  Hutchins  and  Lee  Hutchins,  in  which  he  said, 
inter  alia  (Kec.  p.  137) : 


‘‘On  the  21st  day  of  this  month,  twelve  years 
ago,  Mr.  Stilson  Hutchins  died. 

“After  twelvx‘  years  of  intensive  litigation  the 
heirs-at-law  are  in  the  same  state  of  uncertainty 
regarding  their  respective  interests  in  the  estate 
as  they  were  in  the  beginning. 

“As  trustee  of  the  estate  fourteen  vears  and 
being  thoroughly  conversant  with  all  matters  con¬ 
nected  therewith,  and  in  the  interest  of  harmonv 
and  good  will,  may  I  suggest  that  I  be  permitted 
to  call  a  conference  of  the  attorneys  and  principals, 
should  any  desire  to  attend,  for  the  purpose  of  con¬ 
sidering  ways  and  means  toward  effecting  a  settle¬ 
ment  of  all  matters  in  dispute.  I  should  be  glad 
to  have  the  conference  called  for  an  earlv  date  in 
order  that  some  substantial  results  may  be  ob¬ 
tained  before  the  anniversary  of  Mr.  Hutchins’ 
death.” 


Dante’s  suggestion  was  accepted,  and  a  meeting  was 
had  on  April  11,  1924,  at  which  all  the  parties  in  inter¬ 
est  were  present,  either  in  person  or  by  counsel.  At 
that  meeting  this  Wardman  offer  was  brought  into  the 
discussion.  Mrs.  Hutchins  advocated  its  acceptance. 
Mr.  Cohen  said  his  client  was  favorable  to  its  accep¬ 
tance.  Mr.  Walter  Hutchins  indicated  his  dissatisfac¬ 
tion  with  the  Wardman  offer  and  stated  that  he 
thought  the  commission  of  $36,000  was  too  much  and 
that  he  considered  $25,000  was  enough.  The  meeting 
terminated  without  agreement  on  anv  matter.  (Rec. 
p.  138.) 
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On  April  18,  1924,  Mrs.  Hutchins  wrote  to  Walter 
and  Lee  Hutchins,  suggesting  a  basis  for  settlement  of 
the  will  contest  and  a  coi)y  of  this  letter  was  sent  by 
Gittings  to  Mrs.  Mildred  Rogers  Penn.  (Rec.  pp.  138-9.) 

Two  or  three  days  later  a  meeting  was  held  attended 
by  the  counsel  for  all  parties  in  interest,  at  which 
Messrs.  Merillat  and  Cohen  stated  that  their  clients 
would  only  settle  the  Hutchins  will  litigation  on  an 
even  basis,  all  around,  each  party  in  interest,  namely, 
Mrs.  Hutchins,  Mrs.  Penn,  Walter  Stilson  Hutchins 
and  Lee  Hutchins  taking  twenty-five  per  cent  of  the 
estate.  Mrs.  Hutchins  agreed  to  this  basis  of  settle¬ 
ment  about  May  4th  or  5th,  1924,  and  Mr.  Gittings 
handed  to  Mr.  Merillat  and  ]\lr.  Cohen  a  typewritten 
statement  containing  the  terms  upon  which  Mrs.  Hut¬ 
chins  insisted,  as  a  condition  to  the  settlement,  among 
which  was  the  following  stipulation  (Rec.  p.  140): 

“The  Highlands  and  Westmoreland  sale  (Ward- 
man  offer)  to  be  put  through  at  once  and  division 
of  proceeds  not  necessary  for  payment  of  debts  to 
be  made  upon  conclusion  of  compromise  agree¬ 
ment.’’ 

This  acceptance  of  the  Wardman  offer  was  made  a 
condition  precedent  by  Mrs.  Hutchins  to  any  settle¬ 
ment  of  the  will  controversies. 

As  testified  by  her  counsel,  Mr.  Gittings,  when  called 
as  a  witness  for  plaintiffs  (Rec.  p.  140) : 

“One  of  Mrs.  Hutchins’  terms  was  that  the 
pending  offer  of  Wardman,  Bones  and  Hobbs  for 
the  Highlands-Westmoreland  should  be  accepted 
and  the  proceeds  distributed  equally  between  the 
parties;  throughout  the  negotiations  looking  to  the 
settlement  I  never  receded  from  that  position  on 
that  point.” 
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Mr.  Gittings  further  testified  that  Walter  Hutchins 
finally  agreed  to  this  condition,  hut  objected  to  its 
being  incorporated  as  a  stipulation  in  the  settlement 
papers.  Gittings  testified  (Rec.  p.  142): 

‘‘I  said  it  was  one  of  the  material  conditions 
upon  which  Mrs.  Hutchins  was  settling  this  litiga¬ 
tion,  that  she  needed  some  ready  cash  and  that 
that  was  the  one  avenue  by  which  she  would  get 
what  she  wanted.  I  said  ‘I  am  not  going  to  trust 
anybody  here  to  take  their  word  that  that  offer  will 
be  accepted,  and  think  the  proper  place  for  it  is 
in  this  paper. 

Mr.  Gittings  further  testifies  that  some  one  sug¬ 
gested  ‘‘Why  not  make  it  the  subject  of  a  separate 
paper?’’  “I  said  I  would  agree  to  that”  and  a  separate 
paper  was  prepared  by  Mr.  William  G.  Johnson  then 
and  there  (Rec.  p.  142).  That  paper,  as  actually  exe¬ 
cuted,  is  in  the  words  and  figures  following  (Rec.  i). 
142): 


‘‘Washington,  D.  C.,  May  IGth,  1924. 

‘‘Whereas  a  written  offer  has  been  submitted  by 
Harry  Wardman,  James  D.  Hobbs  and  Thomas 
Bones  for  the  purchase  of  the  Highlands  and  West¬ 
moreland,  and  the  lot  adjoining  the  Westmoreland 
on  the  AVest,  it  is  hereby  agreed  by  the  under¬ 
signed  that  unless  a  better  offer  for  the  ])roperty 
be  obtained  on  or  before  Alay  20,  1924,  that  the 
said  offer  be  accepted. 

Mildred  Rogers  Penn, 
Walter  Stilson  Hutchins, 

Lee  Hutchins, 

Rose  Keeling  Hutchins.” 

The  plaintiff,  Walter  Stilson  Hutchins,  testifying,  in 
his  own  behalf,  says  (Rec.  p.  167) : 
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position  with  respect  to  the  sale  of  the 
Highlands-Westmorelaiid  property  was  that  I  was 
willing  to  consent  to  the  sale  because  it  was  made 
a  condition  on  the  part  of  Rose  Hutchins  that  the 
settlement  was  most  desirable,  was  necessary,  and 
for  tJie  purpose,  although  I  thought  the  price  of¬ 
fered  for  the  Highlands-Westmoreland  was  low,  I 
would  concede  the  point  for  the  sake  of  the  set¬ 
tlement  and  peace  in  regard  to  the  estate/’  *  •  * 
should  like  to  explain  that  my  objection  to 
the  $36,000.  commission  was  made  at  the  very  be¬ 
ginning  and  continued  until  I  conceded  this  point.” 

The  other  plaintiff,  Charles  H.  Merillat,  Trustee,  tes¬ 
tified  in  his  own  behalf,  that  from  1922  on,  there  had 
been  negotiations  for  the  sale  of  the  Highlands-West¬ 
moreland  and  that  on  March  31,  1924,  Dante  had  writ¬ 
ten  to  him,  Merillat,  recommending  acceptance  of  this 
Wardman  offer  (Rec.  pp.  155-6).  He  testified  that,  in 
the  conference  with  respect  to  the  sale  of  the  High¬ 
lands-Westmoreland  (Rec.  p.  158) : 

^‘the  attitude  of  Mr.  Gittings  was  that  the  High- 
lands-AVestmoreland  sale  had  to  go  through  or 
the  widow  would  not  accept  settlement  on  the  25 
per  cent  basis,  and  that  the  Wardman  offer  was 
the  one  which  should  be  accepted  and  that  there 
should  be  no  deduction  from  her  divisible  share. 
Mr.  Walter  Hutchins’  attitude  with  respect  to  the 
sale  of  the  Highlands-Westmoreland  was  that  the 
price  was  too  low  and  the  commission  too  high; 
he  objected  to  the  Wardman  Construction  Com¬ 
pany  getting  any  commission,  thinking  that  it  was 
just  another  name  for  the  purchaser;  but  he  was 
willing  to  yield  his  objection  in  opposition  to  any 
commission  above  $25,000.  provided  the  end  would 
be  a  settlement  of  the  will  matter;  that  had  to  be 
settled  first;  then  the  sale  could  go  on  as  part  of 
the  settlement.” 
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It  was  not  until  after  all  parties  in  interest  had  each 
agreed  in  her  or  his  own  right,  individually  to  the  ac¬ 
ceptance  of  this  Wardman  offer  that  the  agreements 
and  deeds  for  settlement  of  the  litigation  (Exhibits  A. 
B.  and  C.  Rec.  pp.  19-36)  were  executed  by  any  of  the 
parties.  These  agreements  were  executed  by  most  of 
the  parties  on  May  16,  1924  (Rec.  pp.  33-34),  l)y  Mrs. 
Penn,  at  Boston,  Massachusetts  on  May  17,  1924  (Rec. 
p.  34),  and  by  Miss  Abby  Somerby  at  Atlantic  City, 
New  Jersey,  May  19,  1924  (Rec.  p.  34). 

Mrs.  Hutchins  had  announced  at  the  outset  of  the 
negotiations  that  she  would  sail  for  Europe  in  May, 
and  that  “any  settlement  would  necessarily  have  to  be 
made  before  my  departure’^  (Rec.  p.  139).  Her  actual 
sailing  date  was  May  20,  1924. 

The  foregoing  statement  of  facts  is  based,  solely y 
upon  the  evidence  offered  in  the  case  by  the  plaintiffs, 
and  no  evidence  in  conflict  therewith  was  offered. 
That  evidence  demonstrates  that  the  Wardman  offer 
was  made  through  Zach  ^I.  Knott,  IMarcli  29,  1924,  to 
William  J.  Dante,  then  trustee  under  the  deed  of  March 
7,  1910;  that  that  offer  was  accepted  by  all  the  benefi¬ 
cial  owners  under  that  trust  deed  to  Dante,  acting  for 
themselves  before  the  deed  to  Gittings,  Merillat  and 
Cohen  existed,  and  that  the  Trustees  under  the  deed 
to  Gittings,  Merillat  and  Cohen  had  nothing  to  do  with 
the  negotiation,  submission  or  acceptance  of  the  Ward- 
man  offer.  The  evidence  offered  by  plaintiffs  further 
shows  that  after  all  parties  had  agreed  to  accept  the 
Wardman  offer  of  March  29,  1924,  (Rec.  pp.  121-123), 
a  re-draft  of  that  offer  was  prepared  by  William  G. 
Johnson,  counsel  for  Lee  Hutchins  (Rec.  pp.  142-143), 
which  is  Exhibit  D,  filed  with  the  bill  (Rec.  pp.  37-41), 
and  the  contract  which  was  subsequently  signed  by 
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Wardmaii,  Hobbs  and  Bones  and  by  the  new  Trustees. 
Comparison  of  this  document  (Exb.  D),  with  the  orig¬ 
inal  offer  of  March  29,  1924,  discloses  that  the  two  are 
identical  in  subject  matter,  price  and  terms  of  sale  and 
in  the  commission  to  be  paid,  the  only  differences  be¬ 
ing  in  formal  phraseology. 

The  facts  which  led  to  the  redrafting  of  the  Ward- 
man  offer  of  March  29,  1924,  are  not  detailed  in  the 
evidence  offered  by  plaintiff,  but  are  set  forth  in  the 
testimony  of  Mr.  Johnson,  the  draftsman  of  the  new 
paper,  as  follows  (Kec.  p.  192) : 

‘‘Someone  else  suggested  that  that  offer  would 
have  to  be  redrawn  in  the  form  of  a  contract  be¬ 
cause  in  its  then  form — which  was  a  real  estate 
broker’s  receipt — it  was  not  adapted  to  the  situa¬ 
tion.  It  was  known  that  Mrs.  Hutchins  was  leav¬ 
ing  for  Europe  on  May  20th  and  it  was  not  sup¬ 
posed  we  would  get  through  anything  more  than 
this  work  on  the  settlement  papers  in  time  for  her 
to  sign,  so  we  would  have  to  make  the  Wardman 
agreement  with  somebody  else  than  Mr.  Dante, 
and  Mr.  Walter  Hutchins  said  he  wanted  me  to 
draw  or  approve  that  contract,  that  he  would  not 
agree  to  it  unless  I  did,  and  it  was  that  night  be¬ 
fore  any  compromise  agreement  was  executed,  that 
I  was  given  the  March  29th  Wardman  offer  to  re¬ 
draft  and  I  took  it  away  with  me  from  Cohen’s 
office  when  I  left ;  ’  ’ 

Mr.  Johnson  was  not  a  witness  for  the  plaintiffs, 
but  was  called  by  the  defendant,  yet  both  of  the  plain¬ 
tiffs  and  Mr.  Gittings  were  present  at  the  time  he  tes¬ 
tified,  and  all  three  of  them  testified,  as  to  the  trans¬ 
action,  both  before  and  after  Mr.  Johnson  testified,  and 
no  one  of  them,  nor  any  other  witness  contradicted, 
questioned  or  varied  his  version  of  the  facts.  Under 
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such  circumstances  the  plaintiffs  are  equally  bound  by 
that  evidence,  as  by  evidence  offered  in  their  own  be¬ 
half. 

This  redraft  of  the  offer  of  March  29,  1924,  was,  in 
no  sense,  a  new  contract  made  by  the  trustees,  Gittings, 
Merillat  and  Cohen,  under  the  deed  to  them,  but  was 
merely*  the  formal  carrying  out  by  them  of  the  sale 
under  the  original  Wardman  offer  of  March  29,  1924, 
previously  accepted  by  the  owners,  themselves,  and 
which  offer  one  of  said  owners  insisted  should  be  ac¬ 
cepted  by  all  before  she  would  execute  the  deed  to  Git¬ 
tings,  Merillat  and  Cohen,  settling  the  litigation. 

The  only  evidence  offered  by  the  plaintiffs  as  to  the 
transaction  between  Knott  and  Cohen,  in  which  Cohen 
was  paid  $2,000.  by  Zach  M.  Knott  and  Tyler  &  Ku- 
therford  was  the  testimony  of  Knott  (Rec.  pp.  120-34), 
and  of  R.  Bruce  Warden,  the  latter  an  officer  of  the 
Tyler  &  Rutherford  Corporation  (Rec.  pp.  151-55). 
The  only  other  persons  shown  to  have  had  any  per¬ 
sonal  knowledge  of  the  facts  are  the  defendants  Cohen 
and  Dante,  both  of  whom  testified  as  witnesses  for  the 
defendant  Cohen. 

Knott  testified  that  he  was  associated  with  the  Tyler 
&  Rutherford  Agency  and  that  on  March  29th,  1924, 
he  secured  the  Wardman  offer  and  delivered  it  to 
Dante,  as  Trustee  of  the  Hutchins  Estate.  That  un¬ 
der  his  arrangement  with  Tyler  &  Rutherford,  Tyler 
&  Rutherford  was  entitled  to  one-half  of  the  $18,000., 
stipulated  in  that  offer  to  be  paid  to  Zach  M.  Knott 
and  that  he,  Knott,  was  entitled  to  the  other  nine  thou¬ 
sand  dollars.  On  April  26,  1924,  Knott  learned  that 
Walter  Hutchins  declined  to  pay  the  full  commission  of 
$36,000.,  and  would  only  pay  $25,000.,  and  also  learned 
that  Mr.  Warden,  of  Tyler  &  Rutherford  had  written  a 
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letter  to  Wardman  on  the  subject.  He  called  Warden  on 
the  telephone  at  his,  Warden’s  residence  Saturday 
night  and  asked  Warden  why  he  had  written  the  letter, 
and  Warden  answered  ‘‘Because  we  can’t  go  through 
with  it.”  Knott  went  to  Wardman ’s  office  Monday 
morning  hoping  to  intercept  the  Warden  letter  if  pos¬ 
sible,  but  found  that  Hobbs  had  already  received  it,  and 
Hobbs  showed  the  letter  to  Knott  and  said  “That  is  not 
satisfactory.”  Knott  testified  that  offered  Hobbs 
half  the  commission  if  he  would  put  the  transaction 
through,  but  he  said  that  was  not  satisfactory.^*  After 
this  interview  Knott  went  to  Dante’s  office  and  told 
Dante  about  it  and  Dante  said  “Let  us  go  up  and  see 
Myer  Cohen”  and  he  and  Dante  went  to  Cohen’s  office. 
Knott’s  testimony  is  quite  incoherent  as  to  what  took 
place  there;  he  says  Dante  did  the  talking  and  all  he 
did  was  to  confirm  what  Dante  said.  He  testifies  very 
positively  that  he  did  not  employ  Cohen  to  represent 
him  (Rec.  p.  124).  On  cross  examination  he  said  this 
was  the  largest  commission  he  had  had  a  chance  to 
earn  in  years  (Rec.  p.  130)  and  that  “I  had  placed  my 
interest  in  the  matter  in  Mr.  Hobbs’  hands.  I  could 
not  do  anything  with  Mr.  Wardman”  (Rec.  p.  131) 
although  he  had  previously  stated  that  he  had  “offered 
Hobbs  half  the  commission  if  he  would  put  the  trans¬ 
action  through”  but  that  Hobbs  had  declined,  saying 
“that  was  not  satisfactory”  (Rec.  p.  124).  The  sub¬ 
stance  of  his  testimony  as  to  the  transaction  after  the 
check  for  his  commission  was  in  Cohen’s  hands,  is  that 
Cohen  insisted  upon  being  paid  a  fee  for  saving 
Knott’s  commission  for  him  by  getting  Wardman  to 
reinstate  his  offer;  that  Knott  then  denied  employing 
Cohen,  denied  any  liability  to  Cohen,  but  finally  paid 
the  demand  under  protest. 
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The  other  witness  called  for  the  plaintiffs,  Mr. 
Bruce  Warden,  testifietl  that  (Bee.  p.  154)  : 

“In  April,  1924,  I  learned  that  a  controversy 
had  arisen  about  the  amount  of  commission  to  be 
paid  in  connection  with  the  proposed  sale  of  the 
Highlands-Westmoreland  property  and  about  the 
latter  part  of  April,  1  learned  from  Mr.  Knott  that 
^Ir.  Wardman  was  up  in  the  air  about  it  and  that 
Knott  was  fearful  that  the  deal  would  fall 
through. 

April  26,  1924,  Warden’s  office  had  written  a  letter 
to  Wardman,  insisting  that  if  the  commission  was  cut 
to  meet  Mr.  Walter  Ilutchin’s  wishes,  his  office  should 
nevertheless  receive  one-half  of  the  full  commission. 
Warden  knew  nothing  of  the  previous  transactions  be¬ 
tween  Knott  and  Cohen  until  August  18,  1924,  when 
Knott  came  to  his  office  and  explained  how  Cohen 
came  into  it  (Bee.  pp.  151-2). 

“Mr.  Knott  said  that  when  the  letter  written 
by  Mr.  Charles  G.  Warden  about  the  commission 
had  gone  to  the  Wardman  office  he  was  afraid  that 
it  would  kill  the  deal  and  that  he  had  gone  to  see 
Mr.  Dante  to  find  out  what  he  would  suggest  to 
keep  the  thing  smoothed  out  and  keep  it  alive,  and 
that  Dante  had  suggested  that  they  go  to  see  Mr. 
Cohen,  which  he  had  done;  they  went  to  see  Mr. 
Cohen  and  Mr.  Dante  explained  the  situation  of 
Mr.  Knott’s  fears  to  Mr.  Cohen  and  asked  Mr. 
Cohen  if  he  would  not  use  his  influence  or  interest 
with  Mr.  Wardman,  as  he  was  well  acquainted 
with  him,  to  hold  the  thing  in  abeyance  until  some 
settlement  could  be  reached  on  the  commission.” 

Mr.  Warden,  still  testifying  on  direct  examination 
as  a  witness  for  the  plaintiffs,  further  testified  as 
follows  (Rec.  p.  152) : 
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‘  ‘  On  the  morning  of  August  18th,  when  I  learned 
of  this,  1  went  to  see  Mr.  Dante  and  asked  him 
just  what  Mr.  Cohen  had  done’^  *  *  *  Dante 

said  Mr.  Cohenjiad  taken  the  matter  up  with  Mr. 
Wardman  and  he  thouglit  had  undoubtedly  saved 
the  sale’^  *  *  *  then  went  around  to  see  Mr. 
Cohen  and  asked  how  it  happened  that  he  was 
claiming  a  fee  from  Mr.  Knott.  He  explained 
very  much  in  the  same  line  that  Mr.  Dante  had, 
that  ^Ir.  Dante  and  Mr.  Knott  had  come  to  him 
and  had  asked  him  to  go  to  see  Mr.  Wardman  and 
see  if  he  could  not  get  him  to  hold  off  the  with¬ 
drawal  of  the  offer  until  the  question  of  commis¬ 
sion  could  be  straightened  out,  and  that  he  had 
been  to  see  Mr.  Wardman,  I  understood,  several 
times;  and  that  he  felt  that  his  work  with  Ward- 
man  had  kept  the  deal  on.  ’  ’ 

By  these  two  witnesses,  the  plaintiffs  conclusively 
established,  as  against  themselves  these  facts: — 

That  on  March  29,  1924,  Knott  had  secured  the 
Wardman  offer  and  submitted  it  to  Dante,  Trustee  of 
the  Hutchins  Estate,  with  the  provisions  for  the  pay¬ 
ment  of  a  commission  of  $3G,000.  as  an  essential  part 
thereof.  That  Cohen  had  no  connection  whatever  with 
procuring  this  offer  and  no  interest  in  the  commission 
and  no  agreement  to  share  in  the  commission  and  never 
at  any  time  asserted  any  right  to  any  part  of  it.  That 
Knott  had  an  interest  in  the  said  commission  to  the 
extent  of  $9000.  and  Tyler  &  Kutherford  an  interest 
therein  to  a  like  amount.  That  Tvler  &  Kutherford 
by  their  letter  of  April  26,  1924,  with  reference  to 
Walter  Hutchins’  objection  to  the  commission,  had  so 
imperilled  the  sale  that  Knott  feared  the  loss  of  his 
entire  share  of  $9,000.,  and  that  in  order  to  save  himself 
that  loss  Knott  offered  to  pay  Tlobhs  one-half  of 
his  commission  or  $4500.  if  Ilohhs  ivoidd  put  the  trans- 
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action  through  which  offer  Hohhs  refused.  That  Knott 
then  went  with  Dante  to  Cohen  and  asked  Cohen’s  aid 
to  induce  Wardman  to  reinstate  the  offer  and  that 
Cohen  rendered  that  service,  successfully  for  Knott. 
That  the  only  demand  Cohen  ever  made  was  for  com¬ 
pensation  for  this  personal  service  to  Knott  and  that 
what  was  paid  and  what  he  received  was  exclusively 
for  this  service,  which  employment  and  service  were 
completed  before  Cohen  held  any  trust  relation  to  the 
property  or  to  its  owners,  and  before  the  trust  to  Git- 
tings,  ^lerillat  and  Cohen  existed. 

ASSIGNMENT  OF  ERRORS. 

The  Court  below  erred — 

1.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
the  contract  to  pay  to  Zach  M.  Knott,  and  Tyler  &  Ru¬ 
therford,  the  sum  of  Eighteen  Thousand  ($18,000)  Dol¬ 
lars  as  a  commission  for  making  sale  of  the  Highlands- 
Westmoreland  real  estate,  was  made  by  the  owners  of 
said  property,  acting  directly  and  in  their  own  respec¬ 
tive  rights,  prior  to  the  existence  of  any  trust  relation 
between  the  said  owners  and  the  defendants,  Cohen 
and  Gittings,  and  the  plaintiff,  Merillat,  under  the  deed 
made  Exhibit  “A”  to  the  original  bill. 

2.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
the  Trustees,  under  said  deed  (Exhibit  ‘‘A”)  took  the 
said  property,  as  such  Trustees,  but  charged  with  the 
prior  obligation,  created  by  the  owners,  to  sell  the  said 
real  estate  to  Wardman,  Hobbs  and  Bones,  on  the 
terms  on  which  it  was  sold  and  to  pay  to  said  Knott, 
and  Tyler  &  Rutherford,  a  commission  of  Eighteen 
Thousand  ($18,000)  Dollars. 

3.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
prior  to  the  existence  of  any  trust  relations  between 
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the  owners  of  said  real  estate  and  the  said  Cohen,  Git- 
tings  and  Merillat,  under  said  deed  (Exhibit  the 

defendant,  Cohen,  was  employed  by  said  Knott  to  ren¬ 
der  and  did  render  professional  services  to  said  Knott, 
and  Tyler  &  Rutherford,  which  services  were  com¬ 
pleted  on  May  5,  1924,  and  that  compensation  for  said 
services  had  accrued  due  to  said  Cohen  on  said  May  5, 
1924. 

4.  In  failing  to  find,  as  a  fact,  from  the  evidence,  that 
the  payment  by  said  Knott  and  said  Tyler  &  Ruther¬ 
ford  to  said  Cohen,  in  August  and  September,  1924,  of 
the  sum  of  Two  Thousand  ($2,000.00)  Dollars  was  a 
payment  to  him  of  the  indebtedness  of  said  Knott  and 
of  Tyler  &  Rutherford,  to  said  Cohen,  due  and  owing 
to  said  Cohen  as  of  May  5,  1924. 

5.  In  failing  to  hold  ,  as  matter  of  law,  that  none  of 
the  Trustees  under  said  deed  (Exhibit  ‘‘ A^’)  and  none 
of  the  beneficiaries  under  the  same  was  rightfully  in¬ 
terested  in  law  or  in  equity,  in  the  said  commission  of 
Eighteen  Thousand  ($18,000.00)  Dollars  required  to 
be  paid  to  said  Knott  and  Tyler  &  Rutherford. 

G.  In  failing  to  hold,  as  matter  of  law,  that  said  Knott 
and  Tvler  &  Rutherford  were  the  sole  owners  of  the 
said  Eighteen  Thousand  ($18,000)  Dollars  and  could 
lawfully  apply  any  part  thereof  to  the  discharge  of 
their  said  prior  indebtedness  to  said  Cohen. 

7.  In  holding  that  the  defendant  Cohen  had  no  right 
to  receive  from  Zach  M.  Knott  and  Tyler  &  Ruther¬ 
ford  the  sum  of  Two  Thousand  ($2,000)  Dollars,  paid 
said  Cohen  by  said  Knott  and  Tyler  &  Rutherford  in 
August,  1924,  in  the  circumstances  shown  by  the  evi¬ 
dence. 

8.  In  holding  that  the  defendant  Cohen  was  under 
obligation  to  disclose  the  fact  of  his  employment  by  the 
said  Knott,  and  his  receipt  of  the  said  Two  Thousand 
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($2,000)  Dollars,  to  plaintiffs  Merillat  and  Hutchins, 
or  the  defendants  Gittings  and  Rose  Keeling  Hutchins, 
or  any  other  persons  whatsoever  except  the  client  of 
said  Cohen,  Lee  Hutchins. 

9.  In  holding  that  the  said  Two  Thousand  ($2,000) 
Dollars  was  a  profit  which  the  said  Cohen  made  as 
Trustee  of  the  trust  estate. 

10.  In  holding  that  the  defendant  Cohen  should  pay 
over  to  the  plaintiff,  Charles  H.  ^lerillat,  and  the  defen¬ 
dants,  Thomas  Morton  Git  tings  and  Myer  Cohen,  as 
Trustees  under  said  deed  (Exhilut  “A”)  the  sum  of 
Two  Thousand  ($2,000)  Dollars  which  said  Cohen  re¬ 
ceived  from  Zach  M.  Knott  and  Tvler  &  Rutherford  in 
the  circumstances  disclosed  bv  the  evidence. 

11.  In  so  much  of  the  final  decree  in  this  cause  as  ad¬ 
judged  that  defendant  Cohen  could  not  rightfully  re¬ 
ceive  and  retain  the  said  sum  of  Two  Thousand 
($2,000)  Dollars. 

12.  In  so  much  of  said  final  decree  as  required  de¬ 
fendant  Cohen  to  pay  over  the  said  sum  of  Two  Thou¬ 
sand  ($2,000)  Dollars,  or  any  part  thereof,  to  said  Git- 
tings,  Merillat  and  Cohen,  as  Trustees. 

13.  In  decreeing  any  costs  against  the  defendant 
Cohen. 

14.  In  not  dismissing  plaintiff’s  bill  of  complaint  en¬ 
tirely  as  to  said  defendant  Cohen. 

15.  In  not  awarding  costs  against  plaintiffs  and  in 
favor  of  defendant  Cohen  and  all  other  defendants. 

16.  In  allowing  against  defendant  Cohen  cost  in¬ 
curred  by  })laintiffs  in  taking  irrelevant  and  imma¬ 
terial  depositions  and  in  summoning  persons  who 
were  not  called  as  witnesses. 

17.  In  other  respects  apparent  of  record. 
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ARGUMENT. 

This  case  presents  no  disputed  propositions  of  law, 
nor  ajiy  conflict  of  testimony  upon  any  material  matter 
of  fact.  The  errors  complained  of  consist  in  the  failure 
of  the  Court  correctly  to  apply  the  legal  consequences 
of  the  undisputed  facts.  It  is  freely  conceded  that  a 
trustee  can  not  legally  derive  a  profit  out  of  the  trust 
estate  without  the  consent  of  the  cestui  que  trust,  given 
under  circumstances  of  absolute  freedom  from  any  in¬ 
fluence  of  the  trustee  and  under  conditions  of  full  in¬ 
formation  of  all  material  facts.  Indeed,  in  this  case  the 
trustees,  were  severally  designated,  by  the  several  ben¬ 
eficiaries,  as  their  respective  representatives  in  the 
trust,  with  the  right,  in  each  beneficiary,  to  remove  his 
or  her  re])resentative  trustee,  and  to  appoint  his  suc¬ 
cessor,  without  the  concurrence  of  any  other  benefi¬ 
ciary  (Par.  10,  Kec.  pp.  31-32).  In  harmony  with  that 
provision,  the  trustees  were  denied  any  compensation 
whatever  out  of  the  trust  estate  by  a  further  stipula¬ 
tion  in  the  deed,  that  (Par.  12,  Rec.  p.  32) : 

^‘TJie  cow  pen  sat  ion  of  ecu'h  trustee  shall  be  paid 
u'hollp  hi)  the  beneficiary  icliom  he  represents,  and 
not  out  of  the  estate  hereby  conveyed,*^ 

Tlie  rule  which  precludes  a  trustee  from  sharing  in 
commissions,  or  any  other  form  of  compensation,  which 
the  trustee  has  contracted  to  pay  out  of  the  estate  to 
one  for  services  or  materials  supplied  for  the  trust  es¬ 
tate,  arises  from  the  legal  incompatibility  of  interest 
of  the  two  positions.  The  duty  and  interest  of  the 
trustee  in  contracting  in  behalf  of  the  trust  estate  is  to 
keep  such  expenditures  down  as  low  as  may  be  done, 
while  the  interest  of  the  employee  is  to  get  as  full  a 
measure  of  compensation  as  possible.  The  trustee  can 
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not  therefore  have  any  personal  interest  in  such  com¬ 
pensation. 

NO  CONTRACT  OF  SALE  MADE  BY  TRUSTEES 

No  such  contract  as  is  comprehended  by  this  rule 
was  made  concerning  the  Highlands  -  Westmoreland 
property.  It  was  not  a  sale  by  the  trustees  at  all,  and 
is  conclusively  shown  not  to  have  been  such,  by  the  evi¬ 
dence  of  the  two  plaintiffs  themselves,  and  the  other 
evidence  offered  by  the  plaintiffs  at  the  trial.  The 
beneficial  owners  themselves  made  the  contract  of  sale 
and  required  the  trustees  to  carry  it  out. 

What  really  happened  was  this:  all  the  beneficial 
owners,  except  Walter  Stilson  Hutchins,  had  accepted 
the  “Wardman  Offer’’  to  Dante,  Trustee  under  the 
deed  of  March  7,  1910,  as  early  as  April  9,  1924  (Rec. 
p.  135),  but  Mrs.  Hutchins  did  not  succeed  in  getting 
Walter  Stilson  Hutchins  to  yield  and  to  accept  the 
proposition  until  near  the  eve  of  her  departure  for 
Europe,  when  the  legal  title  to  all  the  other  property 
of  the  Hutchins  estate  was  about  to  be  transferred 
from  Dante,  Trustee,  to  the  present  trustees.  There 
was  not  time  for  Dante,  Trustee,  to  consummate  the 
sale  under  the  ‘‘Wardman  Offer”  before  the  execution 
of  the  settlement  papers,  and  therefore  the  Wardman 
offer  was  rewritten,  in  the  name  of  the  new  trustees, 
to  meet  that  emergency  (Rec.  p.  192).  After  the 
“Wardman  Offer”  of  March  29,  1924,  had  been  ac¬ 
cepted  by  all  the  beneficial  owners,  each  acting  for 
herself  or  himself,  those  beneficial  owners  created  the 
settlement  trust  and  conveyed  the  property  to  Gitt- 
ings,  Merillat  and  Cohen,  with  express  direction  to 
convey  it  to  Wardman,  Bones  and  Hobbs,  for  the  price, 
and  on  the  terms,  stated  in  the  offer  of  March  29, 1924, 
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and  they  directed  the  new  trustees  to  pay,  out  of  the 
proceeds  of  sale,  to  Zach  M.  Knott  $18,000,  to  Ward- 
man  Construction  Company  $18,000,  to  Mrs.  Hutchins, 
Walter  Stilson  Hutchins,  Lee  Hutchins  and  Mildred 
Kogers  Penn,  one-fourth  each  of  the  balance. 

It  would  be  practically  impossible  for  the  owners  to 
have  devised  a  plan  of  sale  and  distribution  of  pur¬ 
chase-money  more  clearly  administrative  and  more  de¬ 
void  of  any  discretionary  or  contractual  power,  in  the 
trustees,  than  was  created  by  these  acts  of  the  own¬ 
ers.  There  was  no  opportunity  given  to  the  trustees 
for  the  exercise  of  judgment,  negotiation,  bargaining, 
or  change  of  terms,  in  the  offer.  Their  duty  was  merely 
that  of  obedience  to  the  specific  direction  of  the 
owners. 

The  Court,  below,  failed  to  discern  that  the  owners, 
themselves,  and  not  the  trustees,  had  made  this  sale, 
and  also  overlooked  the  complete  segregation  made 
by  the  owners,  themselves,  of  the  purchase-money,  into 
distinct  parts,  and  the  assignment,  by  the  owners,  of 
those  several  parts,  to  designated  recipients,  in  spe¬ 
cific  amounts.  The  Court  treated  the  case  as  though 
the  trustees,  acting  under  their  general  power,  con¬ 
ferred  by  the  deed,  (Par.  7,  Kec.  p.  31)  as  to  real  es- 
state,  other  than  the  Highlands  and  Westmoreland, 
had,  themselves,  made  a  contract  of  sale,  through  brok¬ 
ers,  and  had  agreed  to  pay  a  commission  to  those  brok¬ 
ers,  in  respect  to  the  Highlands-Westmoreland. 

The  Court,  in  this,  wholly  failed  to  give  proper  legal 
effect  to  the  uncontradicted  evidence  given  by  the 
plaintiffs,  themselves.  That  evidence  established  that 
!Mrs.  Hutchins  had  unqualifiedly  declined  to  make  any 
settlement,  whatever,  or  to  execute  any  deed,  giving 
any  power  to  anyone,  unless  and  until  all  the  beneficial 
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owners  should,  themselves,  join,  with  her,  in  the  prior 
acceptance  of  the  ‘‘Wardman  offer”,  which  offer  fixed 
the  price,  terms  of  sale,  and  amount  of  commission 
to  be  paid  the  brokers.  The  necessary  legal  effect  of 
this  evidence  was  to  deprive  the  trustees  of  any  power, 
under  the  subsequently  made  deed,  to  them,  to  act, 
contractually,  as  trustees,  with  respect  to  the  Iligh- 
lands-Westmoreland,  and  confined  their  trusteeship, 
in  so  far  as  it  related  to  negotiating,  contracting,  and 
fixing  terms  of  sale,  or  allowing  commissions,  to  the 
other  real  estate. 

THE  PAYMENT  BY  KNOTT  TO  COHEN. 

In  holding  that  Cohen  was  accountable  to  the  truht 
estate  for  the  two  thousand  dollars  which  Cohen  col¬ 
lected  from  Knott,  the  Court  ov’erlooked  both  the 
pleadings  and  the  evidence  offered  by  plaintiffs  in 
their  own  behalf.  The  Court,  in  its  opinion,  errone¬ 
ously  characterizes  this  as  “a  profit  which  he  made  as 
trustee  out  of  the  trust  estate”  (Rec.  p.  106),  entirely 
overlooking  the  fact  that  the  owners,  themselves,  had 
taken  this  $18,000  out  of  their  beneficial  interest  in  tlui 
trust  estate  by  transferring  its  ownership  to  Knott, 
before  the  trust  estate  had  been  created. 

The  bill  alleges  (Par.  VIII.,  Rec.  p.  8)  that  this 
$18,000  was  rightly  payable  to  Knott.  It  does  not  pre¬ 
tend  that  the  co-trustees  had  signed  the  check  to  Knott 
in  error.  It  does  not  allege  that  there  was  or  ever  had 
been  any  agreement  or  understanding  between  Knott 
and  Cohen,  that  Cohen  was  to  have  any  part  of  that 
commission,  or  that  Cohen  ever  made  such  a  claim,  or 
that  Knott  paid  it  in  recognition  of  any  such  claim. 
It  does  not  deny,  but  carefully  suppresses,  what  both 
plaintiffs  well  knew,  that  the  owners  of  that  $18,000 
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had  previously  assigned  it  to  Knott  by  the  acceptance 
of  the  ‘‘Wardman  Offer.”  It  does  allege,  however, 
that  the  payment  by  Knott  to  Cohen  was  involuntary y 
and  that  Dante  unlawfully  coerced  the  said  Knoii 
into  compliance^*  with  Cohen’s  demand  (Rec.  p.  9). 

The  pleading  thus  alleges  a  lawful  payment  (as  it 
unquestionably  was)  by  the  trustees  to  Knott  of  $18,- 
000,  and  an  unlawful  extortion,  by  Cohen  and  Dante, 
of  $2,000  of  that  sum  from  Knott. 

Knott  was  called  as  a  witness  for  the  plaintiffs.  His 
testimony  in  chief,  while  generally  incoherent,  quite 
clearly  supports  the  allegation  of  the  bill  that  Dante 
and  Cohen  ‘‘coerced”  him,  Knott,  into  paying  the 
money  to  Cohen,  and  he  denies  that  he  ever  employed 
Cohen,  or  agreed  to  pay  him  for  any  services  or  that 
Cohen  was  entitled  to  anything  from  him,  Knott.  The 
Court  made  no  finding  whatev^er  on  the  issue  of  fad, 
as  to  whether  Knott  had  employed  Cohen,  or  ^vhether 
Cohen  had  rendered  any  services,  or  whether  Knott 
was  under  any  obligation  to  pay  Cohen. 

The  facts  as  to  Cohen’s  intervention  with  Wardman, 
in  Knott’s  behalf  from  the  testimony  of  Knott  and 
Warden,  witnesses  for  the  plaintiffs,  have  been  already 
set  forth  in  this  brief  (Supra  pp.  18-21). 

Dante  and  Cohen  are  the  only  other  persons  shown 
to  have  been  cognizant  of  the  transaction  between 
Cohen  and  Knott.  Dante  testifies  that  Knott  reported 
to  him  that  the  letter  of  April  26,  1924,  from  Tyler  & 
Rutherford’s  office  to  Wardman,  about  the  commis¬ 
sion,  had  defeated  the  deal  and  that  Knott  stood  to 
lose  $9,000,  the  largest  commission  he  had  ever  earned, 
and  Knott  asked  Dante  to  refer  him,  Knott,  to  some 
one  wdio  knew^  Wardman  and  could  induce  Wardman 
to  reinstate  the  offer.  Dante  suggested  Cohen,  and  he 
and  Knott  went  to  Cohen’s  office  where  Knott  ex- 
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plained  his  trouble  to  Cohen  and  asked  Cohen  to  see 
Wardman  and  endeavor  to  induce  Wardman  to  rein¬ 
state  the  offer  (Rec.  pp.  194-5). 

Cohen’s  testimony  is  to  the  same  effect  but  in  greater 
detail.  He  tells  of  numerous  interviews  with  Ward- 
man  beginning  with  April  28,  1924,  and  culminating 
on  May  3, 1924,  when  Wardman  finally  consented  to  re¬ 
instate  the  offer  (Rec.  pp.  173-7).  At  the  time  of  the 
trial  Wardman  was  in  New  York  and  did  not  testify. 
(Rec.  X3.  189.)  Hobbs  was  here  and  did  testify  (Rec. 
pp.  188-190).  He  testified  that  he  saw  Cohen  at  the 
Wardman  office  (which  was  also  Hobbs’  office),  and 
knew  of  Cohen’s  having  several  interviews  with  Ward- 
man;  Hobbs  was  present  at  one  or  two  of  Cohen’s  con¬ 
versations  with  Wardman  and  knew  that  Cohen  was 
trying  to  induce  Wardman  and  Hobbs  to  reinstate  the 
offer  (Rec.  p.  189). 

It  does  not  appear,  from  any  of  the  witnesses,  that 
the  subject  of  Cohen’s  compensation  for  acting  for 
Knott  was  mentioned  until  after  Knott  received  his 
check  for  the  $18,000  commission.  No  evidence  was 
offered  however  by  any  one  tendmg  to  shoiv  that  any 
person  hut  Cohen  ever  conferred  ivith  Hobbs  or  Ward- 
man  in  an  effort  to  revive  the  **  Wardman  Offer.*' 

That  Cohen  was  requested,  by  Knott,  on  April  28, 
1924,  to  see  Wardman  and  endeavor  to  get  him  to 
reinstate  this  off‘er,  and  that  Cohen  performed  thai 
service  successfully  is  overwhelmingly  established. 
Evidence  of  the  highest  probative  force  as  to  certain 
matters  is  so  well  established  that  they  may  properly 
be  stated  as  facts,  viz: — 

Knott  had  obtained  an  offer  from  Wardman,  Hobbs 
and  Bones,  under  which,  if  carried  through,  Knott 
would  receive  $9,000,  the  highest  commission  he  had 
ever  earned.  That  offer  was  withdrawn  by  Wardman, 
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by  reason  of  the  Tyler  &  Rutherford  letter,  by  which 
Tyler  and  Rutherford  sought  to  maintain  the  right  of 
themselves  and  Knott  to  the  full  commission  and  to 
throw  any  loss  due  to  Walter  Hutchins’  objection, 
wholly  upon  Wardman  and  his  associates.  This  caused 
the  instant  withdrawal,  by  Wardman,  of  the  offer. 
Knott  then  sought  Hobbs  and  was  so  anxious  to  save 
his,  Knott’s  share  of  the  commission  that  he  offered 
Hobbs  half  of  it  if  Hobbs  would  see  the  transaction 
through,  but  Hobbs  refused  (Rec.  p.  124).  In  this  sit¬ 
uation  he  consulted  Dante  and  at  Dante’s  suggestion 
appealed  to  Cohen  to  get  Wardman  to  reinstate  the 
offer.  Cohen  did  see  Wardman,  several  times  on  ttie 
subject,  and  Wardman  did  reinstate  the  offer.  No 
other  person  than  Cohen  did  interview  Wardman  on 
the  subject.  Knott  and  Cohen  were  practical  strang¬ 
ers,  with  only  a  speaking  acquaintance.  Knott  went 
to  Cohen’s  business  office  and  consulted  him  and  ob¬ 
tained  his  aid  as  a  business  matter.  These  facts  show 
an  employment,  and  an  implied  promise,  by  Knott,  to 
pay  for  the  service  rendered.  This  proposition  needs 
but  statement;  to  argue  it  would  be  a  superfluity. 

Whether  Cohen  and  Dante,  or  either  of  them,  “co¬ 
erced”  Knott  into  paying  for  this  service  is  wholly 
irrelevant  in  this  case.  This  is  not  a  qui  tam  action, 
in  which  the  plaintiffs,  as  common  informers,  would  be 
entitled  to  the  whole,  or  even  to  half,  of  the  recovery. 
It  is  a  proceeding  in  Equity,  in  which  the  plaintiffs 
show  no  title  or  interest  in  the  “coerced”  payment, 
yet  the  Court  did  not  order  the  money  refunded  to  the 
alleged  victim  of  the  coercion,  but  to  the  trustees,  who, 
under  the  positive  directions  of  the  owners,  had  volun¬ 
tarily  paid  it  to  Knott. 

The  evidence  of  Dante  and  Cohen  on  the  subject  of 
the  alleged  coercion  is  so  clear  and  positive  a  denial 
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of  Knott’s  absiirb  pretensions  (Rec.  pp.  125-7,  131-4) 
as  to  render  the  subject  unworthy  of  discussion. 

STATUS  OF  COHEN  AT  THE  TIME  OF  THE 
EMPLOYMENT  BY  AND  RENDITION  OF 
SERVICE  TO  KNOTT. 

It  would  be  a  useless  consumption  of  space  to  quote 
from  the  record  as  to  the  status  of  Cohen  at  the  time 
of  his  employment.  The  evidence  is  full,  and  free 
from  contradiction  that  the  employment  began  on 
April  28,  1924.  It  is  also  uncontradicted  that  it  ended, 
in  success  by  the  consent  of  Wardman  to  reinstate  the 
contract  on  May  3,  1924.  Between  those  dates  Danic 
was  sole  trustee  of  the  property,  under  the  deed  of 
March  7,  1910,  and  there  was  not  even  a  pro])osition 
pending  between  the  owners  for  the  creation  of  a  new 
trust  agreement.  The  willingness  of  Mrs.  Hutchins  to 
consider  a  plan  of  settlement  which  the  other  parties 
would  consider  was  not  reached  until  May  4th  or  5th, 
and  the  first  meeting  to  consider  her  terms  was  on  Ma> 
Gth,  1924  (Rec.  p.  139).  The  first  rough  draft  of  any 
agreement  looking  to  a  trusteeship  was  made  May  12, 
1924  (Rec.  p.  190),  and  the  names  of  the  trustees, 
were  then  unknown  (Rec.  p.  190-1),  and  Cohen  was  not 
selected  as  a  trustee  until  May  15,  1924  (Rec.  p.  141). 
The  agreement  received  no  signature  whatever  until 
May  16,  1924,  and  did  not  receive  the  final  signature 
until  May  19,  1924  (Rec.  p.  180). 

Cohen  was  not  a  trustee,  when  he  was  employed  by 
Knott  and  he  completed  his  service  to  Knott  before  the 
negotiations,  ultimately  leading  to  a  trusteeship  were 
even  begun. 

If  Knott  had  paid  Cohen  his  fee  on  May  3,  1924, 
when  Cohen’s  service  was  completed,  could  these  plain- 
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tiffs,  upon  the  subsequent  creation  of  the  trust,  have 
compelled  Cohen  to  pay  the  fee  into  the  trust  estate? 
Most  certainly  not.  How  can  the  rights  of  the  parties 
be  changed  by  the  circumstance  that  Cohen  deferred 
presenting  his  charge  to  Knott  until  after  Knott  re¬ 
ceived  his  commission? 

CONCLUSION. 

This  Court  will  take  judicial  notice  of  the  fact  that 
for  twelve  years  there  was  acrimonious  litigation  in 
this  District  in  which  the  plaintiffs  were  on  one  side 
and  Cohen,  in  the  capacity  of  counsel  for  their  adver¬ 
sary  on  the  other.  The  amount  involved  here  is  not 
large,  but  the  decree  appealed  from  can  be  construed 
as  a  reflection  upon  the  integrity  of  a  member  of  the 
Bar  who  for  nearly  forty  years  prior  to  the  filing  of 
this  bill  was  never  charged  with  any  misconduct. 

Cohen  was  acting  wholly  within  his  rights  when  he 
accepted  employment  from  Knott  and  saved  a  contract 
which  Cohen’s  own  client  and  all  the  other  parties  in 
interest,  except  Walter  Stilson  Hutchins,  wished  to 
have  preserved,  and  executed,  and  to  which  Walter 
Hutchins  also  gave  his  assent  when  he  found  he  could 
not  get  Mrs.  Hutchins  to  settle  the  will  contests  unless 
he  did  consent.  From  March  29,  1924,  until  early  in 
May,  1924,  Walter  Hutchins  had  contended  against 
the  amount  of  commission,  his  protest  having  once 
defeated  the  offer.  His  present  course  has  a  strong 
semblance  of  vindictiveness  for  his  defeat  by  Mrs. 
Hutchins  rather  than  any  grievance  against  Cohen. 

It  is  respectfully  submitted  that  the  decree  appealed 
from  by  this  appellant  should  be  reversed. 

Frank  J.  Hogan, 
Counsel  for  Myer  Cohen. 
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Statement  of  Case  and  Digest  of  Evidence 

and  Pleadings. 

This  is  an  ap])cal  by  tlie  a])i)ellaiit  ^lyer  Cohen 
from  a  decree  of  the  Sujireme  Court  of  the  District 
of  Columl)ia  directing  Colien  to  pay  to  the  trustees 
of  the  estate  of  Stilson  Hutchins,  deceased,  $2,000 
being  the  part  received  hy  him  of  the  commission 
of  one  Zacli  M.  Knott  on  the  sale  of  the  Highlands 
and  Westmoreland  apartment  houses  by  said  trus- 
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tees  of  said  estate”  and  costs  of  the  cause  (rec.  p. 
107-8).  The  court  in  a  memorandum  opinion  (rec.  p. 
106)  said: 

*‘As  to  Air.  Colien,  there  is  no  doubt,  of  course, 
that  he  did  receive  the  sum  of  $2,000  from  Mr. 
Knott  and  his  associates  out  of  tlie  $18,000  com¬ 
mission  from  the  sale  of  tlie  Hiichlands  and  West¬ 
moreland  ai)artment  houses.  He  claims  that  the 
services  he  rendered  were  rendered  under  an 
agreement  with  Mr.  Knott  i;)rior  to  his  selection  as 
trustee,  and  rendered  as  attornev  and  not  as  trus- 
tee.  Nevertheless  he  ilid  not  disclose  that  fact  to 
his  fellow  trustees,  either  before  or  after  his  ap- 
poinlnient  as  trustee,  nor  did  he  disclose  it  to  any 
of  the  beneticiaries  other  than  Mr.  Lee  Hutchins. 
It  was  a  profit  which  he  made  as  trustee  out  of 
the  trust  estate.” 

The  suit  was  instituted  as  the  result  of  disclosure  by 
Knott,  with  proof,  in  June  and  July,  1925,  that  Cohen, 
to  whom  his  cotrustees  Merillat  and  Gittings,  had  en¬ 
trusted  at  Cohen’s  request  on  August  15,  1924,  deliv¬ 
ery  of  a  check  payable  to  Knott’s  order  for  $18,000  as 
Knott’s  half  of  a  commission  for  the  sale  of  the 
Highlands  and  Westmoreland  apartment  houses,  that 
Cohen  had  not  delivered  the  check  to  Knott  until  Au¬ 
gust  19,  1924,  delivery  being  withheld  on  August  16, 
1924,  when  Knott  called  on  Cohen  for  his  check,  until 
three  days  later  when  Knott  acquiesced  in  a  demand  of 
Cohen  that  Knott  pay  Cohen  15  per  cent,  or  $2,700, 
of  the  amount  of  the  check — later  compromised  for 
$1,350  or  15  per  cent  from  Knott  and  $650  from  Tyler 
&  Rutherford,  the  associate  of  Knott  in  the  sale,  where¬ 
upon  Cohen  turned  the  $18,000  check  over  to  Knott. 
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AFkrrttj.atV  Correspondence  Witpt  Cohen  and 

Johnson. 

Tlio  cotriistoo  \\iioii  Knott  told  Merillat  his 

story  and  had  dcJivcrcd  to  Mcrillat  chocks  (roc.  ]).  UK)) 
ot*  Knott  and  Tvlor  c'c  liiitliori'ord  dated  Ani*‘nst  U), 
and  Ani»nst  ‘Jo,  U)24,  respectively,  payable  to  Cohen 
for  the  above  anionnts  and  investi^i>ation  had  develo])ed 
the  check  to  Knott  for  $18,000  had  not  been  cashed 
until  An,i>iist  20,  1024,  wired  Cohen  (rec.  ]).  IGO)  : 

“Knott  states  yon  and  Dante  held  np  his  com¬ 
mission  check  on  llii»hlands-Westmoreland  sale 
and  deniand(‘d  and  reci‘ived  two  tlioiisand  dollars 
of  tlnit  commission.  Did  von  or  Dant(‘  rec(‘ive 
such  or  any  othei*  sum?  I  demand  immediate  sat¬ 
isfactory  written  explanation.” 

Cohen  the  same  day  wired  ]\lerillat  this  response: 

“Unless  yon  refrain  from  sending  me  insolent 
and  lil)elons  telegrams  von  will  get  into  trouble. 
StatenuMits  and  insinuations  in  telegram  false.  1 

lefer  von  to  niv  attornev  W.  (i.  Johnson  who 

•  •  • 

knows  all  facts.” 

Johnson  had  been  associate  attorne}"  with  Cohen  in 
all  the  Hutchins  litigation  and  had  i)articipated  in  the 
drafting  of  the  ])apers  the  execution  of  which  resulted 
in  the  settlement  of  the  long  drawn  out  litigation  over 
the  Hutchins  will,  placing  the  sale  and  division  of  the 
Hutchins  estate  in  the  hands  of  Gittings,  ^lerillat  and 
Cohen,  Trustees,  and  had  particii)ated  in  the  drafting 
of  the  contract  whereby  the  trustees  sold  the  High¬ 
lands  and  Westmoreland  to  Wardman,  Hobbs  and 
Bones — the  will  settlement  and  Highlaiids-Westmore- 
land  sale  to  IFurda/an,  Hobbs  and  Bones  or  a  better 
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offeror  bein^  inextricably  bound  up  together  and  each 
being  dependent  upon  consummation  of  the  other,  as 
Walter  Hutchins  refused  to  agree  to  a  sale  till  the  will 
settlement  papers  and  deeds  were  actually  sigiied. 
From  the  beginning  of  the  Hutchins  litigation  until  its 
close,  in  all  its  phases  as  the  records  of  this  court 
show,  ^lerillat  had  been  Walter  Hutchins’  attorney 
and  Cohen  and  Johnson  Lee  Hutchins’  attorney — the 
latter  two  quite  if  not  all  the  time  also  representing 
Mildred  Penn,  formerly  Kogers. 

After  receiying  Cohen’s  telegram  at  night  Merillat 
telephoned  Johnson  (rec.  p.  161),  told  him  of  Cohen’s 
telegram,  asked  Johnson  whether  Cohen  had  rendered 


Knott  any  seryices,  what  they  were,  when  rendered 
‘‘and  whether  they  were  seryices  entirely  independent 
of  or  were  seryices  in  the  matter  of  the  Highlands- 
Westmoreland ;  Mr.  Johnson  told  me  he  was  not  ap¬ 
prised  of  what  the  seryices  were  but  the  seryices  were 
rendered  before  Mr.  Cohen  became  trustee.”  (rec.  p. 


161.) 

Johnson  was  a  witness  for  Cohen  (rec.  p.  190).  The 
foregoing  was  not  denied. 

The  next  day,  July  16,  1925,  Merillat  wrote  Cohen 
(rec.  p.  161) : 


“I  shall  proceed  in  accordance  with  the  facts  as 
1  deyelop  them  and  my  duty  in  the  premises  un- 
moyed  by  you  or  any  of  your  suggestions,”  and 
stating  that  as  a  trustee  Merillat  was  entitled  to 
immediate  answer  from  his  cotrustee  Cohen  to 
four  interrogatories.  These  were  whether  Cohen 
or  Dante  had  receiyed  any  part  of  the  commission 
paid  by  check  to  Knott;  if  so,  how  much  either  re¬ 
ceiyed  and  if  any  part  of  the  commission  was  re¬ 
ceiyed  by  either  the  consideration  for  and  reason 
for  the  payment.” 
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Cohen  never  replied  directly.  On  July  18,  Johnson 
wrote  Merillat  (rec.  p.  162-64)  suggestinj»:  Merillat  was 
acting  in  behalf  of  Knott,  stating  there  was  nothing  in 
the  trust  deed  giving  Merillat  whose  letter  to  Cohen 
had  said  he  was  Cohen’s  cotrustee  and  entitled  as  such 
to  written  answers  any  inquisitorial  powers  or  rights, 
insinuating  there  might  he  some  propriety  in  Cohen’s 
deniaiidiiig  Merillat ’s  interest  in  two  sales  the  trus¬ 
tees  had  made  and  that  Cohen  had  wired  ‘'the  insult¬ 
ing  insijiuations  in  your  teler/ram  ivere  falsCy  and  no 

further  reference  to  them  is  necessary.’^  (Italics 
ours.) 

On  July  20,  Merillat  replied  to  Johnson  (rec.  p.  164) 
that  he  had  demanded  as  a  trustee  and  not  in  behalf 
of  Knott  whether  Cohen 

''did  or  did  not  receive  a  part  of  the  commis¬ 
sion  ])aid  in  the  Highlands-Westmoreland  sale.  It 
is  evident  your  letter  is  designed  studiedly  to 
evade  and  avoid  an  answer  to  my  question  as  to 
whether  Mr.  Cohen  did  receive  part  of  this  com¬ 
mission  (Italics  ours.) 

As  to  the  insinuations  aforesaid  as  to  two  sales  made 
hv  the  trustees  Merillat ’s  letter  said: 


“You  know  very  well  and  I  now  state  to  you 
that  I  had  no  advantage,  pecuniary  or  otherwise” 
from  the  two  sales.  ”In  each  instance  I  acted 
because  good  faith,  square  dealing  demanded  the 
action  taken,  and  you  so  know.”  (Italics  ours.) 
(Note:  In  the  trial  the  defendants  did  not  adduce 
any  evidence  nor  attempt  in  the  slightest  to  go 
into  these  two  sales). 
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Merillat’s  letter  then  proceeded: 

"‘You  imply  in  your  letter  that  Mr.  Cohen  did 
not  receive  any  co}n missions  hut  you  are  careful 
not  to  so  state.  I  a^ain  demand  a  direct  answer 
to  the  direct  question  as  to  whether  or  not  Mr. 
Cohen  did  or  did  not  receive  part  of  the  commis¬ 
sion^  check  for  which  was  drawn  to  the  order  of 
Zach  M.  Knott.”  (Italics  ours.) 

Johnson  did  not  answer  this  letter  until  Aue^ust  3, 
11)25,  and  then,  referrini;-  to  his  letter  of  July  18,  which 
had  (jiioted  the  telegrams  passing-  between  Merillatt 
and  Cohen  wrote: 


“/  consider  this  as  direct  a  denial  of  the  charge 
that  Mr.  Cohen  had  demanded  and  received  part 
of  that  com  mission,  as  could  be  asked  by  any  rea¬ 
sonable  person.^*  (Italics  ours.) 


Then  after  com[)laining-  that  Merillat  had  not  re¬ 
garded  (^oheii’s  telegram  “to  be  a  direct  answer,  deny¬ 
ing  Knott’s  alleged  charge”  said  (italics  ours)  : 


“I,  therefore,  now  state  in  Mr.  Cohen’s  behalf 
and  hy  his  authority: 

(a)  That  Mr.  (’ohen  did  md  reedve  any  part  of 
tin'  commission  paid  in  the  Highlands- Westmore¬ 
land  sale. 

(b)  That  he  never  had  any  agreement  to  re¬ 
ceive  any  part  thereof. 

(c)  That  Zach  M.  Knott  was,  prior  to  May  16, 
1924,  indebted  to  Mr.  Cohen  for  services  rendered 
by  Mr.  Cohen  to  Knott,  long  prior  to  that  date. 

(d)  That  Mr.  Coheres  bill  was  for  more  than 
two  thousand  dollars,  but  was  compromised  for 
that  amount. 

(e)  That  it  was  paid  after  the  commission 
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on  the  Highland s-Westmoreland  sale  was  paid. 
Whether  Knott  paid  it  out  of  that  $18,000  for 
whicli  Slim  he  reeeived  a  cheek  wifhont  deduction, 
or  out  of  other  funds  which  Mr.  Knott  had  in 
liank,  Mr.  Cohen  is  not  advised. 

(f)  Mr.  Dante  received  no  part  of  the  two 
tlionsand  dollars ;  he  had  not  rendered  any  service 
and  was  not  entitled  to  any  part,  and  did  not  ask 
for  any.” 

The  letter  closed  (rec.,  p.  166)  by  saying  Knott  had 
written  a  letter  that  the  money  “was  extorted  from 
him,  without  shadow  of  right,  by  Mr.  Dante  and  Mr. 
(\)hen”  and  after  denying  the  statement  asked,  if  it 
were  true,  since  Merillat  did  not  represent  Knott 

“what  business  is  it  of  vours,  whether  Mr.  Cohen 
or  Mr.  Dante,  or  both  perpetrated  a  tort  upon 
Knott  and  wrongfully  extorted  money  from  him.” 

Merillat  had  acquainted  his  cotrustee  Gittings  with 
the  statement  of  Knott,  who  had  brought  a  letter  of 
introduction  to  Merillat  from  Mr.  William  1).  Hoover, 
president  of  the  National  Savings  &  Trust  Company, 
Merillat  never  having  met  Knott  before  (rec.,  p.  261), 
and  Gittings  had  been  shown  the  telegrams  passing 
between  Merillat  and  Cohen.  Gittings  on  July  18,  1925, 
wrote  Cohen  (rec.  p.  145) : 

“Information  has  just  come  to  me  that  Mr. 
Dante  and  you  compelled  Mr.  Zach  Knott  to  divide 
part  of  his  commission  in  the  Highlands-West- 
moreland  sale  with  the  two  of  you,”  that  he  had 
conferred  with  Merillat  and  that 

“If  such  be  true,  I  demand  at  least  that 
you  make  immediate  restitution  and  inform  me 
promptly  as  to  your  intended  action.” 
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Gittiiigs  never  received  a  reply  from  Cohen  but 
Johnson  on  July  20,  wrote  Git  tings  that  (rec.  ]).  Ihj-G) 
his  information  “that  ‘Mr.  Dante  and  you  [(^ohen] 
conii)elled  ^Ir.  Zach  Knott  to  divide  part  of  his  com¬ 
mission  in  the  Ilighlands-Westmoreland  sale  with  the 
two  of  you’  is  false,  from  whatever  source  derived.” 

The  letter  further  said  (italics  ours): 

“From  a  long  letter  from  Mr.  Knott  to  Mr. 
Dante  dated  July  14th,  which  ^Ir.  Dante  showed 
me  on  July  16th,  I  infer  that  this  whole  thing 
rests  upon  Knott ^s  statements  n  Jiieh  Mr.  Dante 
assures  me  are  false,”  adding  that  even  if  true 
“that  was  a  tort,  of  which  Mr.  Knott  alone  could 
complain,  and  could  in  no  way  enure  to  the 
Hutchins  Plstate.”  (Gittings  also  wrote  Dante 
and  Dante  replied  very  briefly  that  the  statement 
was  false.) 

Merillat  as  Trustee  and  Hutchins  placed  the  above 
facts  with  others  set  out  in  the  bill  of  complaint  and 
dealt  with  in  the  appeal  in  No.  4710  before  their  coun¬ 
sel  and  said  bill  was  filed  November  19,  1925. 

The  Bill  and  the  Answers. 

In  their  bill  of  comiilaint,  Merillat,  Trustee,  and 
Hutchins  set  forth  the  will  controversv  and  settlement 
and  that  (rec.  p.  3)  one  of  its  conditions  of  settlement 
insisted  on  bv  Cohen  was  that  Dante  should  be  em- 
ployed  until  June  1,  1925,  or  a  period  of  one  year,  as 
agent  of  the  trustees  at  $10,000  a  year  and  that  Dante 
until  Lee  Hutchins’  death  had  been  his  agent  under 
a  power  of  attorney  for  him.  It  set  forth  the  relation¬ 
ships  of  parties  and  counsel,  the  settlement  reached, 
that  the  Highlands-AVestmoreland  sale  and  will  settle¬ 
ment  were  bound  together,  that  there  were  two  High- 
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lands- Westmoreland  offers  pending  (rec.  p.  6),  the 
Baskin  offer  being  $1,250,000,  and  that  AValter  Hutch¬ 
ins  had  objected  to  the  Wardman  offer  of  $1,200,000  as 
too  low  and  to  a  commission  in  excess  of  $25,000,  hut 
had  withdrawn  his  objections  after  statements  Iw 
Cohen  “that  unless  full  commission  was  paid  no  sale 
could  he  effected”  (rec.  p.  6)  and  that  both  Dante,  in 
whose  house  Knott  was  living,  and  Cohen,  who  was  in 
close  personal  association  with  Dante,  had  assured  his 
cotrustees  no  part  of  the  commission  would  go  to  Dante 
and  that  Cohen  had  urged  accejjtance  of  the  Wardman 
offer  because  Wardman,  Hobbs  and  Bones  second  trust 
notes  (rec.  p.  G)  “would  be  marketable  and  thoroughly 
secure,  while  notes  made  under  said  other  offer  would 
not  have  so  high  a  rating.” 

That  “after  a  series  of  conferences  of  the  said  Git- 
tings,  Merillat  and  Cohen,  and  consultations  by  them 
with  their  principals”  and  after  execution  and  delivery 
of  deeds  vesting  title  in  the  three  trustees  the  trustees 
had  entered  into  and  executed  the  contract  with  Ward- 
man,  Hobbs  and  Bones  (rec.  p.  7). 

The  will  settlement  agreements  and  deeds  of  trans¬ 
fer  of  title  of  ])oth  realty  and  personalty  to  the  trus¬ 
tees  were  attached  to  the  bill  as  exhibits,  all  three  being 
dated  May  16,  1924,  and  the  realty  deed  acknowledg¬ 
ments  being  of  the  same  date  except  that  the  date  of 
acknowledgment  of  Mildred  Penn  was  May  17,  1924 
(rec.  p.  34),  and  of  Abby  Somerby,  a  formal  party  as 
having  a  money  bequest,  ^tay  19th  (rec.  p.  34).  See 
Kxhibits  A,  B  and  C  (rec.  pp.  19-34).  The  contract  of 
sale  bv  the  trustees  Git  tings,  ^lerillat  and  Cohen  of 
the  Highlands-Westmoreland  to  Wardman,  Hobbs  and 
Bones  was  attached  as  Exhibit  D  and  is  dated  May  24, 
1924  (rec.  p.  37). 
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The  bill  averred  tlie  closure  of  the  Highlands-West- 
moreland  sale  by  the  trustees  in  August,  1924,  the  de- 
])Osit  of  the  $100,000  cash  iu  the  trustees’  names,  dis¬ 
tribution  of  cash  and  notes  hv  the  trustees  to  the  dis- 
tributees  through  the  respective  trustees  and  the  sign¬ 
ing  by  all  the  trustees  of  the  two  commission  checks  for 
$18,000  each  out  of  tlie  trust  account  and  that  the  trus¬ 
tees  left  them  with  Cohen  “who  stated  that  he  would 
see  that  they  were  delivered  to  the  payees  named  there¬ 
in.”  It  averred  that  Cohen  and  Dante  had  informed 
Merillat  and  Gittings  that  Knott  would  have  to  divide 
Knott’s  commission  with  his  employer  Tyler  &  Ruth¬ 
erford,  but  “at  no  time  was  any  statement  made  or  inti¬ 
mation  given  by  Cohen  that  he  or  Dante  would  receive 
or  claim  any  part  of  said  commission  checks  or  any 
part  of  the  proceeds  thereof”  (rec.  p.  8),  and  that  on 
the  contrary  the  two  cotrustees  were  led  to  believe  the 
entire  commission  would  go  to  the  Wardman  Construc¬ 
tion  Company  and  Knott  and  Tyler  &  Rutherford 
and  that  Gittings  and  Merillat  would  not  have  con¬ 
sented  to  the  sale  or  the  payment  of  the  commission 
had  they  knowledge  of  any  claim  of  either  Cohen  or 
Dante  to  anv  share  in  the  commission. 

The  bill  then  set  forth  that  Cohen  with  Dante’s  aid 
and  coo{)eration  had  made  demand  on  Knott  for  15  per 
cent  of  the  commission  and  by  a  compromise  had  ob¬ 
tained  $2,000  of  it,  the  demand  on  Cohen  for  restitu¬ 
tion  and  Cohen  and  Dante’s  denial  they  had  received 
any  part  of  the  commission. 

The  Convention  Hall  sale  matter  and  the  Kann  note 
sale  matter  dealt  with  in  the  appeal  in  No.  4710  also 
were  set  forth  in  the  bill.  The  prayers  called  for  resti¬ 
tution  by  Cohen  of  the  $2,000  to  the  trust  estate  and 
by  Dante  of  the  $10,000  paid  him  as  salary  as  agent 
and  for  Cohen’s  removal. 
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Interrogatories  attached  to  the  bill  among  other 
things  by  questions  3  and  4  asked  specifically  when 
Knott  requested  delivery  of  his  check  and  if  before 
actual  delivery  whv  it  was  not  then  delivered. 

In  his  answer,  Cohen  denied  (rec.  p.  43)  that  in  the 
spring  of  1924  during  negotiations  of  the  settlement  of 
the  will  contest  there  were  pending  two  propositions 
for  the  sale  of  the  Highlands  and  Westmoreland  and 
(rec.  p.  44)  said :  “The  sale  of  said  apartments  and  the 
terms  of  said  sale  were  considered  by  the  parties  in 
interest,  and  their  decision  to  accept  the  same  had 
been  reached,  and  (italics  ours)  the  acceptance  of  the 
aforesaid  offer  had  been  directed,  by  said  parties  in 
interest  before  the  appointment  of  any  trustee  or  trus^ 
tecs  and  before  any  ay reement  for  the  settlement  of 
said  irill  controversy  had  been  executed  or  finally 
reached  by  said  parties.  This  defendants  relations 
to  the  sale  of  the  Highlands  and  Westmoreland  apart¬ 
ments  (lid  not  arise  until  after  his  client  Lee  Hutchins, 
acting  for  himself  and  ^lildred  Rogers  (now  Penn) 
had  approved  the  offer  of  March  29,  1924’’  (Wardman 
offer). 

“The  Baskin  offer  (rec.  p.  46)  had  been  definitely 
and  finally  rejected  on  iMarch  21,  1924,  and  was  not 
thereafter  renewed  and  was  not  the  subject  of  any  con¬ 
sideration  during  the  subsequent  negotiations  for  the 
settlement  of  said  will  contest.” 

(Rec.  ]).  47.)  That  “the  plaintiff  Hutchins  informed 
said  Dante  that  the  acceptance  of  said  (Wardman) 
offer,  at  the  price  and  upon  the  conditions  of  payment 
therein  set  forth,  would  be  satisfactory  and  was  au¬ 
thorized  by  him,  the  said  plaintiff,  provided  the  total 
real  estate  brokers’  commission  was  reduced  from 
$36,000  to  $25,000.  (Note:  Without  coupling  this  up 
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with  tlie  true  fact  that  Walter  Hutchins  as  Cohen  knew 
refused  to  make  sale  of  any  Ilutchiiis  property  re¬ 
gardless  of  price,  terms  or  commissions  unless  there 
was  a  settlement  of  the  will  litigation,  and  did  not  as¬ 
sent  to  the  Highlands-Westmoreland  sale  or  commis¬ 
sion  until  after  the  will  litigation  was  settled  and  the 
deed  signed  appointing  the  three  trustees.) 

(Kec.  pp.  48-41).)  That  he,  Cohen,  denies  that  “he 
assured  his  cotrustees  that  he  was  satisfied  that  no  part 
of  the  commission  would  go  to  Dante,”  and  that  the 
statement  Cohen  had  urged  acceptance  of  the  Ward- 
man  instead  of  the  Baskin  offer  “because  the  second 
trust  notes  hearing  the  endorsement  and  guarantee  of 
said  Wardman,  Hohhs  and  Bones  would  be  marketable 
and  thoroughly  secured,  while  the  notes  made  under 
said  other  offer  would  not  hav’e  so  high  a  rate  is  ab¬ 
solutely  and  entirely  false.” 

(Kec.  p.  49.)  “That  at  no  time  did  he  make  any 
statement  regarding  the  subject  of  Dante’s  participa¬ 
tion  or  non-participation  in  the  said  commission  and 
that  said  subject  was  never  mentioned  to  him  by  plain¬ 
tiff  Merillat,  or  any  other  person,  or  discussed  by  him 
with  said  ^lerillat  and  Gittings,  or  any  one;  that  he 
never  heard  the  (piestion  of  Dante’s  participation  or 
non-participation  in  said  commission  suggested  until 
he  read  it  in  the  aforesaid  false  allegations  of  para¬ 
graph  6  of  plaintiffs’  bill.” 

(Kec.  p.  49.)  “That  there  was  a  series  of  confer¬ 
ences  but”  (Cohen)  says  that,  “the  subject  matter  of 
them  was  the  proposed  compromise  settlement  of  the 
Stilson  Hutchins  will  contest  and  not  the  acceptance 
or  rejection  of  the  Wardman,  Bones  and  Hobbs  ofter.  ” 

(Kec.  p.  49.)  “That  he  (Cohen)  at  no  time  urged  the 
acceptance  of  the  Wardman,  Hobbs  and  Bones  offer 
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except  in  so  far  as  he  stated  that  his  client  Lee 
Hutchins  was  desirous  that  said  otfer  should  be  ac¬ 
cepted.” 

(Rec.  p.  49.)  That  neither  of  the  three  trustees  nor 
Dante  “had  anythin^’  to  do  with  the  terras  of  said 
new  contract  of  sale  of  the  Highlands  and  Westraore- 
land,  and  there  were  no  negotiations  by  them  or  any 
one  of  them,  with  respect  thereto,  with  either  Ward- 
man,  Bones  or  Hobbs,”  and  that  Walter  Hutchins  had 
consented  to  the  Wardman  offer  “prior  to  May  12, 
1924.” 

(Rec.  p.  51.)  That  Cohen  when  the  $18,000  check 
was  signed  “had  no  knowledge  that  the  said  Knott  was 
under  obligation  to  divide  his  commission”  with  Tyler 
&  Rutherford  and  never  informed  Merillat  and  Git- 
ings  Knott  was  employed  by  Tyler  &  Rutherford. 

(Rec.  p.  51.)  That  Cohen  denies  that  “he  led  Git- 
tings  and  Merillat  into  any  belief  as  regards  the  use 
and  benefit  to  which  the  entire  commission  or  any  part 
of  the  commission,  would  go,”  and  that  such  (rec.  p. 
52)  “allegation  of  the  hill  is  absolutely  false.” 

(Rec.  p.  54.)  That  Knott  “frequently  and  almost 
daily  called  on”  Cohen,  urging  Cohen  to  use  his  efforts 
on  Knott’s  behalf. 

(Rec.  p.  55.)  That  AVardman  after  several  confer¬ 
ences  said  he  would  enter  into  a  contract  if  the  full 
$36,000  commission  was  included  in  a  contract  and 
AVardman  was  given  Cohen’s  '^assurance  that  the 
transaction  would  he  consummated  without  further 
trouble  or  objections.''  (Italics  ours.) 

(Rec.  pp.  55-56.)  That  “on  the  morning  of  August 
16,  1924,  the  said  Knott  called  at  defendant’s  office 
and  was  advised  bv  this  defendant  that  he  had  in  his 

ft- 

possession  check  to  the  order  of  the  said  Knott  for 


$18,000  and  teas  further  told  that  the  time  had  nmv 
arrived  to  agree  upon  the  fee  paid  hg  him  to  this  de¬ 
fendant  for  the  services  which  at  his  request  had  been 
rendered  for  liim.  The  said  Knott  asked  this  defen¬ 
dant  the  amount  of  liis  fee  and  was  informed  tliat  this 


defendant  suggested  the  sum  of  $2,700  as  proper  com¬ 
pensation.”  That  Knott  then  said  he  would  have  to 
divide  the  $18,000  with  Tyler  6:  Kutherford  and  de¬ 
sired  to  obtain  their  consent  to  share  equally  in 
Cohen’s  fee  “stating  that  otherwise  he  might  be  placed 
in  the  position  of  paying  the  entire  fee  out  of  his  half 
of  the  $18,000.  The  said  Knott  suggested  that  in  the 
meantime  tJds  defendant  keep  in  his  possession  the 
aforesaid  cheek  for  the  commission/'  (Italics  ours.) 

(Kec.  p.  57)  That  Dante  in  what  he  did  in  making 


settlement  with  Tyler  &  Rutherford  was  acting  as 


friend  of  Knott  and  of  Cohen 


“and  Dante  had  no  other 


connection  with  or  interest  in  this  matter” 


and  that 


payment  of  the  fee  was  then  satisfactory. 

(Kec.  p.  76)  Answers  to  Interrogatories  3  and  4  that 
Knott  never  requested  delivery  of  his  check  until 
Tuesday,  August  19,  1924,  and  that  “//  u'as  tendered 
to  him  on  Saturday,  August  10,  1021,  and  at  his  ex¬ 
press  request  retained  by  me  until  Tuesday,  August 
19, 1924,  when  he  called  for  it  and  it  teas  immediately 
handed  to  him."  (Italics  ours.) 

Mildred  Penn’s  answer  was  tiled  bv  Wm.  G.  John¬ 


son  as  her  attornev  and  L.  E.  ^lorrisoii  of  counsel 
(Kec.  p.  104).  By  it  she  averred  (Kec.  p.  87),  nearly 
always  upon  information  and  belief,  inter  alia  that 
“before  any  agreement  for  the  settlement  of  said  will 
contest  was  reached  all  the  parties  in  interest,”  nam¬ 
ing  Walter  Hutchins  and  the  others,  “had  severally 
agreed  to  accept  the  offer”  of  Wardman,  Hobbs  and 
Bones. 
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(Rec.  p.  88)  ‘‘That  after  the  unsuccessful  confer¬ 
ence  of  April  11,  1924,  seeking  to  bring  about  nego¬ 
tiations  for  the  settlement  of  the  will  contest,  no  ne¬ 
gotiations  for  that  purpose  were  had  until  about  May 
1,  1924,  and  that  said  negotiations  were  prosecuted 
continuously  to  a  conclusion  which  was  reached  on 
May  19,  1924.” 

(Rec.  p.  89)  That  the  “trustees  were  not  authorized 
to  negotiate  a  sale  upon  terms  in  their  discretion” 
and  had  only  tlie  administrative  one  of  consummat¬ 
ing  the  offer  of  March  29. 

That  the  Baskin  offer  had  been  definitely  rejected 
within  three  days  of  March  21,  1924. 

(Rec.  j).  90)  That  Walter  Hutchins  liad  objected 
to  the  Wardman  oft'er  both  because  of  y^rice  and  com¬ 
missions  and  on  information  and  belief  she  “denies 
that  he  withdrew  his  objection  and  gave  his  consent 
because  of  any  statements  by  the  defendant  Cohen 
that  unless  full  commission  was  y)aid  no  sale  could 
be  effected,  but  that  he  withdrew  his  objection  and 
consented  to  said  offer,  because  defendant  Rose  Keel¬ 
ing  Hutchins,  refused  to  iief/otiate  for  the  settlement 
of  the  ivill  contest  unless  the  said  Wardman  offer  of 
March  29,  1924,  was  accei)ted  by  all  parties.”  (Italics 
ours.) 

(Rec.  y).  90-1)  She  denies  that  Cohen  “assured  his 
cotrustees  that  no  part  of  said  commission  would  go 
to  said  Dante,  and  she  denies  that  said  Cohen  or  his 
cotrustees  had  anything  to  do  with  the  accey)tance  of 
said  Wardman  offer,  or  with  the  commission  therein 
provided  to  be  paid.” 

(Rec.  p.  91)  “There  were  no  conferences  between 
the  said  Gittings,  Merillat  and  Cohen  as  to  acceptance 
of  the  Wardman  offer.” 
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(Rec.  p.  91-2)  That  the  reason  for  the  trustees  car- 
ryiiii»’  through  the  Wardman  otfer  to  a  completed  sale 
was  because  Rose  Hutchins  was  sailing  for  Europe, 
Hay  22,  1924,  and  that  Walter  Hutchins  had  consented 
to  accept  the  AVardman  offer  “])rior  to  Hay  12,  1924” 
(rec.  p.  93). 

(Rec.  p.  93)  She  denied  that  “said  Cohen  or  said 
Dante  ever  did  receive  any  ])art  of  said  (the  Knott) 
commission”  and  said  that  the  matter  of  commission 
never  had  been  mentioned  to  Cohen  until  Alerillat^s 
telegram  to  Cohen  in  July  1925. 

(Rec.  p.  94)  That  Cohen  had  several  interviews 
with  Wardman  to  persuade  him  to  revive  and  abide 
by  his  offer  hut  that  (italics  ours) 


''the  said  service  hi/  said  Cohen  was  in  the 
interest  of  all  parties,  because  the  settlement  of 
the  lifipation  over  the  will  contest  which  every 
one,  includiny  the  plaintiff  Hutchins,  was  striv¬ 
ing/  to  accomplish,  was  dependant  upon  the  con¬ 
summation  of  said  sale,  under  said  Wardman 
offer/' 


(Rec.  p.  95)  That  Cohen  suggested  $2,700  as  a 
j)ro})er  fee  to  Knott  for  services  and  that  Knott  made 
no  objection  to  payment  of  a  fee  or  to  the  amount, 
hut  “Knott  declined  to  accept  the  check  for  $18,000 
which  was  then  unconditionally  tendered  to  him  by 
Cohen,  until  he  had  informed  Tyler  Rutherford 
about  the  fee.” 

(Rec.  p.  96)  That  “she  denies  that  Cohen  withheld 
delivery  of  the  check  excc])t  at  Knott’s  ex])ress  re- 
(piest”  and  denies  “that  said  Knott  protested  against 
the  claim  of  said  Cohen,  or  questioned  the  validity 
thereof,"  (Italics  ours.) 
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(Rec.  p.  96)  That  ‘‘she  denies  Dante  urged  and 
insisted  upon  compliance  by  Knott  with  the  demand 
of  Colien”  and  (italics  ours) 

“.s//c  arcrs  iliaf  Dante  never  had  any  intima¬ 
tion,  loitil  after  said  payment  by  Knott  to  said 
Cohen,  that  Knott  claimed  to  object  to  said  pay¬ 
ment  to  said  Cohen/^ 


(Rec.  p.  98)  That  if  Cohen  and  Dante  had  coerced 
or  extorted  the  $2,000  from  Knott  and  Tyler  &  Ruther¬ 
ford  it  was  a  tort  of  which  only  Knott  could  complain 
and  that  the  attempt  of  Merillat  and  Hutchins 

“to  have  any  part  of  the  fruits  of  such  alleged 
tort  paid  over  to  them  is  against  public  policy, 
ine(piitable,  unconscionable  and  corrupt,  and  a 
claim  which  will  not  be  tolerated  in  a  court  of 
equity.  ’  ’ 


(Rec.  p.  102)  It  averred  the  charge  against  Cohen 
is  “to  cover  the  responsibility  of  plaintitf  Hutchins 
for  the  disaster  he  i)recipitated  in  the  Highlands- 
Westnioreland  transaction,  the  consequences  of  which 
were  aveiied  ])y  Cohen,  when  employed  by  Knott” 
and  that  the  averment  of  loss  of  confidence  in  Cohen’s 
integrity  was  “false  and  but  a  pretext  to  hide  the 
fact  that  the  plaintiffs  are  acting  from  an  unreason¬ 
able  ])ersonal  hostility  to  Cohen,  wholly  unjustified 
bv  anv  act  of  Cohen.” 

Dante  in  his  answer  (Rec.  p.  80-83)  in  general 
stated  as  to  material  matters  in  the  bill  that  he 
“adopts  as  his  answer”  the  answer  of  Cohen  as  his 
(Dante’s)  answer.  He  specifically  denied  (Rec.  p.  80) 
“that  he  urged  the  Trustees  Merillat  and  Gittings 
to  accept  the  said  offer,  his  recommendation  in  that 
behalf  having  been  made  to  and  acted  upon  by  the 
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principals  before  the  appointment  of  Merillat,  Gittings 
and  Cohen  as  Trustees;  and  with  the  addition  that 
this  defendant  avers  that  he  has  no  recollection  of 
stating  to  Merillat  and  Gittings  that  no  part  of  the\ 
commission  to  be  paid  would  reach  him''  (italics  ours) 
(See  Dante’s  letter  to  Merillat,  Kec.  p.  256-7),  but  that 
this  is  a  true  statement  of  fact. 

The  answer  said  the  allegation  “that  he  coerced 
Knott  to  comply  with  any  demand  of  Cohen  is  false.” 

The  answer  to  interrogatory  No.  3  said  delivery  of 
the  $18,000  check  to  Knott  had  not  been  withheld  “to 
my  knowledge”  and  to  Xo.  4  (italics  ours)  “7  know 
of  no  request  of  Knott  for  the  check  nor  of  any  delay 
in  its  delivery"  (Note:  Dante  under  cross  examina¬ 
tion  and  after  Knott  and  Warden  had  testified  Dante 
knew,  admitted  (rec.  p.  197)  that  “I  know  of  a  delay  in 
the  delivery  of  Knott’s  check,  I  knew  that  Knott  was 
complaining  that  Cohen  was  holding  up  his  check, 
that  he  had  gone  there  on  the  16th  to  get  his  check  but 
did  not  get  it  until  the  19th”  and  as  to  his  answer  to 
Interrogatory  No.  4  being  untrue  testified  “1  cannot 
explain  that  at  all” — Dante  admitting  scenes  between 
himself  and  Knott  over  the  matter  and  that  Knott  was 
in  tears  over  Cohen’s  demand  and  Cohen’s  withholding 
his  $18,000  check  and  Knott  was  excited  over  it  to  such 
an  extent  that  Dante  called  Knott  in  from  his  front 
porch  on  Sunday  telling  Knott  he  was  a  “damn  fool” 
(rec.  p.  197-8)  and  drawing  attention  of  the  neighbor¬ 
hood). 

Kose  Keeling  Hutchins  in  her  answer  (rec.  p.  83-4) 
said  she  had  no  personal  knowledge  of  the  allegations 
constituting  the  basis  of  the  bill  and  that  she  depre¬ 
cated  its  filing,  indicating  her  fear  it  might  have  the 
result  of  delaying  sales  and  distribution  to  her  of  the 
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part  of  the  corpus  of  the  estate  to  which  she  was  en¬ 
titled  by  praying  the  court  to  ‘‘expedite  the  hearing 
and  determination”  so  ‘‘that  further  liquidation  of 
said  Hutchins  estate  will  not  be  prolonged  and  de¬ 
layed”  and  that  any  great  delay  “would  necessarily 
work  much  hardship,  inconv'enience  and  loss  to  her” 
as  she  was  yet  to  receive  “the  greater  portion  of  her 
interest  in  the  estate.” 

Trustee  Gittings  tiled  no  answer  and  the  cause  was 
made  ready  for  tinal  hearing  by  taking  a  pro  confesso 
against  him. 


THE  EVIDENCE  ESTABLISHED  THAT  SET¬ 
TLEMENT  OF  THE  WILL  CONTEST  AND  SALE 
OF  THE  HIGHLANDS  AND  WESTMOHELAND 
AT  ALL  TIMES  WERE  INEXTRICABLY  IN¬ 
VOLVED  EA(TI  WITH  THE  OTHER  AND  THAT 
THE  ATTORNEYS  AND  PRINCIPALS  COOPER¬ 
ATED  IN  EACH  NECESSARILY  IN  ORDER  TO 
OBTAIN  THE  COMPRO:\IISE  REACHED. 


Stilsoii  Hutchins  died  April  21,  1912  (rec.  p.  137) 
leaving  a  widow,  two  sons  and  a  granddaughter  en¬ 
titled  l)y  law  to  his  estate.  He  left  three  wills.  All 
four  were  entitled  under  his  wills  to  percentages  of 
his  estate,  but  in  varying  percentages.  The  four  were 
tenants  in  common  of  the  Hutchins  estate  (rec.  p.  157) 
and  the  three  trustees  Gittings,  Merillat  and  Cohen 
were  lawvers  of  the  four  beneficiaries. 

Stilson  Hutchins’  estate,  in  most  part,  when  he  died 
was  held  under  deed  in  trust  by  defendant  Dante,  and 
Dante  after  Hutchins’  death  held  the  realty  as  trustee 
under  the  court  and  the  personalty  as  court  collector. 
Dante  until  Lee  Hutchins  died  was  his  agent  under  a 
power  of  attorney  and,  as  this  court  will  notice  its  own 
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records,  Dante  cooperated  with  Lee  Hutchins  and  was 
on  his  side  in  all  litigation.  Myer  Cohen  and  Win.  G. 
Johnson  were  Lee  Hutchins’  attorneys. 

Lee  Hutchins  caveated  Stilson  Hutchins’  last  will 


dated  October  26,  1910.  A  jury  set  aside  the  will  on 
the  single  issue  of  mental  incapacity,  48  App.  D.  C. 
495.  This  court  set  aside  the  judgment  entered  on 
the  verdict  on  the  ground  the  caveator  was  barred 
from  contesting  sanity  under  the  doctrine  of  contra 
bonus  mores,  48  App.  D.  C.  495. 

Further  court  proceedings  followed  over  the  will, 
without  final  results,  49  App.  D.  C.  118.  There  were 
abortive  attempts  at  settlement  in  1922  and  1923  (ree. 
p.  155). 

Negotiations  were  actively  entered  upon  in  1924  to 
end  this  litigation  and  on  May  16,  1924,  were  crowned 
with  success  as  a  result  of  the  widow  hose  Keeling 
Hutchins  finally  agreeing  in  May,  1924,  to  take  25  per 
cent  as  her  share  of  the  estate,  strictly  provided  that 
coincident  with  a  com])romise  of  the  litigation  there 
should  be  an  agreement  to  sell  the  Highlands  and  M\»st- 
moreland  apartment  houses  and  an  immediate  distri¬ 
bution  made  to  her  of  one-fourth  of  the  proceeds  with¬ 
out  diminution  from  her  share,  at  that  time,  of  any 
sum  bv  reason  of  the  fact  that  she  was  the  largest 
borrower  from  the  estate  of  those  interested  therein 


(rec.  ]).  156-7). 

The  appellant  Walter  Stilson  Hutchins  refused  to 
make  sale  of  said  apartment  houses  or  to  accept  any 
offers  tliat  had  been  made  for  them  or  any  other  prop¬ 
erty  of  estate  unless  on  the  condition  that  first  there 
should  be  an  agreement  of  settlement  of  the  will  liti¬ 
gation.  (rec.  pp.  136,  157)  Walter  Hutchins  was  will¬ 
ing  to  reduce  his  share  of  the  estate  as  given  to  him  by 
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his  father’s  wills  provided  the  widow  would  do  the 
same.  Lee  Hutchins  and  Mildred  Penn,  through  Myer 
Cohen,  insisted  at  all  times  from  the  death  of  Stilson 
Hutchins  that  their  shares  must  be  brought  up  from 
lesser  percentages  than  one-fourth  to  a  full  equal  one- 
fourth  each  with  the  others  (Cohen,  rec.  p.  173-4). 
Widow,  two  sons  and  granddaughter  were  at  all  times 
tenants  in  common  of  the  estate,  will  or  no  will  (rec. 
p.  157). 

Throughout  the  settlement  negotiations,  there  was 
coupled  by  the  widow  sale  of  the  Highlands  and  West¬ 
moreland  and  immediate  distribution  of  proceeds  of 
sale  as  part  of  any  will  settlement.  On  Walter  Hutch¬ 
ins’  [)art,  there  was  aways  coupled  settlement  of  the 
will  controversy  as  condition  precedent  to  sale  of 
the  Highlands  and  Westmoreland.  The  defendant 
Cohen,  Lee  Hutchins  and  the  trustee  and  collector 
Dante  desired  sale  of  the  Highlands  and  Westmoreland 
apartment  houses,  irrespective  of  the  will  controversy 
(rec.  pp.  136;  156-7;  167). 

The  evidence  as  to  the  foregoing  matters  and  posi¬ 
tion  of  the  parties  in  substance  is  as  follows: 

In  February,  1924,  Dante  saw  Gittings  and  urged 
Gittings  to  obtain  Mrs.  Hutchins’  consent  to  sell  the 
Highlands  and  Westmoreland  (rec.  p.  134).  In  March 
Dante  took  to  Gittings  an  offer  of  one  Baskin  of  March 

20,  1924,  to  buy  the  Highlands  and  Westmoreland  for 
$1,250,000  and  at  the  bottom  wrote;  ‘H  do  not  recom¬ 
mend  this  proposition.  W.  J.  Dante,  Trustee,  March 

21,  1924.” 

Dante  in  1922,  1923  and  at  various  other  times  had 
tried  to  induce  Merillat  who  was  representing  Walter 
Hutchins  to  agree  to  a  sale  (rec.  p.  155).  On  March  31, 
1924,  Dante  left  at  Merillat ’s  office  an  offer  from  Ward- 
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man,  Hobbs  and  Bones  to  ])uy  the  Highlands  and  West¬ 
moreland  for  $1,200,000,  Merillat  already  knowing  of 
the  Baskin  offer  (rec.  p.  156).  The  offer  from  Ward- 
man  was  dated  March  29,  1924  (rec.  p.  121).  MHiile 
no  deposit  had  been  actually  made  by  them  the  olTer, 
signed  by  Wardman,  Hobbs  and  Bones,  took  the  form 
of  a  purported  receipt  for  a  deposit  of  $1,000  purport¬ 
ing  to  be  made  by  them  and  stated  the  price  at  $1,200,- 
000.  Terms  $100,000  cash  and  subject  to  a  trust  of 
$150,000  on  the  Westmoreland  and  $190,000  on  the 
Highlands  and  a  second  trust  of  $760,000  against  all 
the  property  sold,  payable  in  installments  over  a  long . 
term  of  years.  The  offer  overlooked  the  fact  that  there 
was  on  a  vacant  parcel.  Lot  9,  adjoining  the  apart¬ 
ment  houses  a  trust  of  $6,733.33 — taken  care  of  as  ap¬ 
pears  from  the  contract  of  sale  of  ^lay  24,  1924  (rec. 
p.  37)  when  the  trustees  sold  to  Wardman,  Hobbs  and 
Bones  by  having  the  purchasers  assume  this  trust  and 
reducing  the  second  trust  to  $753,266.67  (rec.  p.  38). 

The  offer  aforesaid  of  Wardman,  Hobbs  and  Bones 
of  March  29,  1924,  read  in  part : 

“This  contract  shall  be  binding  upon  the  pur¬ 
chasers  only  for  a  period  of  15  days  from  the  date 
hereof  unless  accepted  within  that  time  by  the 
sellers  or  their  duly  authorized  representativ^es. 

“The  sellers  agree  to  pay  the  sum  of  $36,000 
jointly  to  Z.  M.  Knott  and  the  Wardman  Construc¬ 
tion  Company  as  compensation  for  services  ren¬ 
dered  in  negotiating  this  sale.’^ 

The  Wardman  offer  had  been  handed  to  Dante  by 
Knott,  who  was  living  in  Dante’s  house. 

In  urging  its  acceptance  Dante  wrote  Merillat  March 
31,  1924  (rec.  155-6)  the  Wardman  offer  was  advan¬ 
tageous  and  should  be  accepted  by  the  owners,  gave 
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arguments  against  acceptance  of  the  Baskin  offer, 
and  being  aware  that  Merillat  knew  Knott  lived  in 
Dante’s  house  (rec.  p.  159)  Dante  closed  his  letter  to 
Merillat,  the  writing  of  the  letter  being  known  to 
Cohen,  (rec.  p.  159)  then  or  soon  afterwards: 

“Is  it  necessary  for  me  to  sav  that  I  have  no 
personal  interest  in  the  matter,  other  than  to  aid 
the  owners  disposing  of  an  undesirable  real  es¬ 
tate  holding!  No  portion  of  the  commission  would 
reach  we.”  (italics  ours) 

Both  the  Baskin  and  Wardman  offers  expired  by 
their  own  time  limits  before  the  Hutchins  heirs  and 
their  attorneys  began  the  negotiations  which  ulti¬ 
mately  resulted  in  settlement  of  the  will  litigation  and 
sale  of  the  Highlands  and  Westmoreland. 

At  no  time  in  these  negotiations  was  any  intimation 
given  the  principals  (other  than  as  Cohen  since  suit 
brought  has  claimed  was  given  the  decedent  Lee 
Hutchins)  that  while  Dante  had  no  interest  in  the 
Knott  commission  that  Cohen  had.  The  subject  of  Dante 
and  Knott’s  commission  besides  coming  up  in  the  will 
settlement  and  sale  negotiations  (rec.  p.  159)  was  ad¬ 
verted  to  after  these  had  been  concluded  when  in  May 
1925  Cohen  unsuccessfully  urged  Merillat  to  agree  to 
retain  Dante  as  agent  beyond  the  year  which  in  the 
will  settlement  agreement  it  had  been  stipulated  Dante 
should  serve  as  agent  of  the  trustees  at  $10,000  for  the 
year. 

Merillat ’s  testimony  as  to  this  was  (rec.  p.  268)  that 
in  May,  1925,  when  Cohen  was  urging  Dante’s  reem¬ 
ployment  for  another  year  and  Merillat  was  objecting 
Cohen  said  “he  knew  that  I  had  suspected  that  Mr. 
Dante  had  received  a  share  in  the  commission  on  the 
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Highlaiuls-Westmoreland  sale,  and  that  he,  Cohen,  had 
looked  into  that  matter  and  he  could  assure  me  that 
Dante  had  received  no  share  of  that  commission.” 

At  no  time  did  Cohen  “say  anything  as  to  his  hav¬ 
ing  represented  iMr.  Knott  or  receiving  any  money 
from  Mr.  Knott”  (rec.  p.  166) :  Cohen  on  cross-exam¬ 
ination  was  asked  (rec.  p.  299) : 

“Q.  In  May,  1924,  did  yon  tell  Merillat  and  Git- 
tings  you  were  sure  Dante  was  getting  no  ])art  of 
the  commission  ? 

A.  1  heard  Merillat  and  Git  tings  both  test  if  v  to 
that.  It  may  be  so,  I  don’t  remember;  I  don’t  re¬ 
call  it. 

y.  Do  you  recall  telling  them  that  again  in  May, 
1925,  when  the  question  of  Dante’s  rea{)poiutment 
came  up. 

A.  No;  I  don’t  remember  that.  1  did  every¬ 
thing  in  my  power  to  retain  him  in  his  position  at 
that  time;  in  fact  I  did  that  under  instructions 
from  my  bene^iciar}^  ” 

Almost  as  soon  as  he  had  submitted  the  offer  from 
Wardman,  Hobbs  and  Bones,  Dante  endeavored  to  ob¬ 
tain  a  settlement  of  the  will  litigation  (rec.  p.  157),  and 
from  that  time  on  will  settlement  and  sale  of  the 
Ilighlands-lVestmoreland  were  coupled  each  with  the 
other,  cessation  of  one  meaning  cessation  of  the  other. 

On  April  4,  1924,  Dante  having  obtained  permission 
from  all  counsel  (rec.  p.  137),  wrote  an  identic  letter  to 
Rose  Hutchins  and  to  Walter  and  Lee  Hutchins  direct¬ 
ing  attention  to  the  prolonged  and  expensive  litiga¬ 
tion  and  suggested  a  conference  of  attorneys  and  prin¬ 
cipals  to  consider  “ways  and  means  toward  effecting^ 
an  amicable  settlement  of  all  matters  in  dispute” 
(rec.  p.  137). 
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On  Ai)ril  9,  1924,  Git  tings  wrote  Merillat  and  Cohen 
as  attorneys  respectively  for  AValter  and  Lee  that  ^‘in 
reference  to  the  two  pending  offers*^  (italics  ours)  for 
the  Highlands  and  Westmoreland  she  was  willing  to 
accept  the  Wardinan  offer  if  modified  “so  that  it  is 
plain,  clear  and  certain”  that  Wardman,  Hobbs  and 
Bones  will  jointly  and  severally  make  the  purchase 
money,  notes  and  any  renewals  or  retinancing  and  on 
certain  other  conditions  by  court  order  that  would  if 
same  had  been  agreed  to  and  sale  effected  have  placed 
the  proceeds  of  the  sale  in  the  same  status  as  to  Mrs. 
Hutchins’  dower  rights  as  the  realty,  have  prevented 
use  of  any  of  the  proceeds  to  liquidate  debts  of  the  es¬ 
tate  and  have  caused  the  income  from  the  {)roceeds  to 
become  part  of  the  general  income  of  the  estate  (rec. 
pp.  135-6). 

Cohen  wrote  on  the  letter  certain  suggested  changes 
and  returned  his  copy  through  Dante  to  Gittings 
about  April  15  (rec.  p.  136),  Dante  informing  Gittings 
that  Cohen  and  Lee  were  favorable  to  accepting  the 
Wardman  offer,  but  there  was  no  use  going  further 
with  it  “as  Walter  Hutchins  was  talcing  the  position 
that  as  long  as  the  litigation  continued  he  would  not 
agree  to  any  sales  being  niade’^  (italics  ours)  (rec.  p. 
136),  and  Gittings  heard  nothing  further  of  any  sale 
until  the  final  negofiations. 

Meanwhile  there  had  been  a  meeting  held  on  April 
11  in  Cohen’s  office  attended  by  Cohen,  Gittings, 


Dante,  the  widow  Rose  Hutchins,  and  Walter  Hutch¬ 
ins,  at  which  the  same  alignment  had  occurred,  all  ex¬ 
cept  M'alter  Hutchins  favoring  the  AVardman  offer, 
and  Walter  Hutchins  saying  very  little  (rec.  p.  138), 
but  stating  $36,000  commission  was  too  much,  that 
$25,000  was  enough,  and  that  he  did  not  think  the 
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Wardman  offer  was  a  good  one.  Merillat  was  not  pres¬ 
ent,  nor  was  Lee  Hutchins  (rec.  p.  138).  Will  settle¬ 
ment  was  discussed,  and  the  meeting  broke  up  with  the 
understanding  that  if  any  one  wanted  ^Ho  submit  a 
definite  proposition  looking  toward  a  settlement  of 
the  litigation  they  could  do  so.^’ 

On  April  18th,  Mrs.  Hutchins  sent  an  identic  letter 
to  Walter  and  Lee  Hutchins,  and  the  next  day  Gittings 
forwarded  a  copy  of  it  to  Mrs.  Penn.  (Note;  See  Mrs. 
Penn’s  answer  that  there  were  no  will  negotiations 
after  April  11  until  about  May  (rec.  page  38).)  In 
this  letter  Mrs.  Hutchins  suggested  an  agreement  on 
a  percentage  basis  as  a  means  of  settling  the  will  con¬ 
troversy,  said  she  would  accept  30  per  cent  of  the  net 
estate  as  her  share  and  that  the  attorneys  work  out 
the  details.  (See  letter,  rec.  pp.  138-9.)  Gittings  tes¬ 
tified  that  two  or  three  days  after  April  19  there  was  a 
meeting  of  attorneys  Merillat,  Cohen  and  Gittings  in 
Cohen’s  office,  and  Merillat  and  Cohen  announced  their 
clients  would  settle  the  will  litigation  only  on  a  25  per 
cent  basis  to  each  of  the  four.  “In  the  meantime 
absolutely  nothing  was  being  done  so  far  as  I  was 
concerned  with  the  Highlands.  I  dropped  it”  (rec.  p. 
139). 

Merillat ’s  testimony  (rec.  pp.  156-7)  was  that  Dante 
and  Cohen  were  favorable  to  sale,  Gittings  and  Mrs. 
Hutchins  were  favorable  provided  there  would  not  be 
taken  out  of  the  sale  proceeds  any  part  thereof  to  make 
up  Mrs.  Hutchins’  borrowings  from  the  estate  in  excess 
of  any  of  the  others  and  that  at  meetings  of  the  at¬ 
torneys,  having  in  view  both  settlement  of  the  litiga¬ 
tion  and  sale  of  the  Highlands  and  Westmoreland,  the 
position  of  Walter  Hutchins  was  stated  to  be  as  op¬ 
posed  to  the  sale  at  any  figure  suggested,  $1,200,000 
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or  $1,250,000,  unless  “part  of  the  consideration  for 
his  agreement  would  be  that  it  would  end  this  will  lit¬ 
igation”  (rec.  p.  157),  that  the  price  was  too  low,  as 
$1,150,000  net  had  been  otfered  in  1914,  since  which 
time  all  Washington  properties  had  advanced. 

Walter  Hutchins’  testimony  (rec.  p.  167)  was  that 
the  will  settlement  was  most  desirable  and  that  al¬ 
though  he  thought  the  Highlands-Westmoreland  price 
low  he  would  consent  to  sell  if  it  would  bring  a  will 
settlement  and  peace.  He  had  never  consented  to  sell 
at  a  commission  of  $25,000  independent  of  settlement 
of  the  will  controversy  and  only  towards  the  end  of 
the  negotiations  had  agreed  to  the  sale  on  the  $36,000 
commission,  which  objection  he  had  made  at  the  very 
beginning.  Dante  was  never  his  agent  to  say  anything. 

Cohen’s  testimony  (rec.  pp.  173-4)  was  that  Lee 
Hutchins,  his  client,  had  decided  for  himself  in  favor 
of  the  Highlands-Westmoreland  sale  and  had  so  told 
Dante  and  Cohen,  and  that  while  he  had  been  present 
at  the  meeting  of  April  11,  the  talk  was  mostly  be¬ 
tween  Mrs.  Hutchins  and  Walter,  and  that  between 
April  16  and  27  he  was  absent  from  the  city  and  heard 
nothing  of  sale  or  will  compromise. 

Mildred  Penn’s  testimony  was  (rec.  pp.  168-70)  that 
she  did  not  have  any  knowledge  of  the  April  negotia¬ 
tions  and  did  not  remember  the  letter  of  April  19,  1924, 
sent  her  by  Git  tings,  but  would  not  deny  getting  it,  that 
she  did  not  know  there  were  tw’o  offers  for  the  High¬ 
lands-Westmoreland  and  did  not  know  in  May,  1924, 
an  offer  had  been  made  bv  Wardman.  The  first  knowl- 
edge  she  had  of  the  Baskin  offer  was  since  this  suit 
had  been  filed,  nor  why  one  offer  had  been  accepted 
rather  than  the  other,  but  knew  there  were  some  will 
negotiations  in  April  and  May,  1924  (rec.  p.  170).  She 
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did  not  know  the  position  the  parties  to  the  contro¬ 
versy  were  taking  as  to  will  settlement  and  sale  and 
first  learned  the  j)arties  had  agreed  on  an  ecpial  divi¬ 
sion  from  a  telegram  from  Lee  Hutchins  about  ^lay 
IG  or  17,  and  did  not  know  at  that  time  of  the  nego¬ 
tiations  for  the  sale  of  the  Westmoreland-Highlands 
property  (rec.  p.  1G9). 

Knott’s  testimony  was  that  after  delivering  the 
Wardman,  Hobbs  and  Bones  contract  of  March  29, 
1924,  to  Dante  at  Dante’s  office  he  waited  (rec.  p.  123), 
and  some  time  in  ^lav  “Dante  came  to  mv  room  and 
told  me  I  had  made  a  deal,  and  I  said  I  was  gratified” 
(rec.  p.  124).  Meantime  there  had  been  some  trouble 
over  commissions. 

On  cross-examination  witness  testified  that  at  the 
house  where  he  lived  with  Dante  he  got  information 
from  time  to  time  from  Dante  when  Dante  came 
home  (rec.  p.  128),  and  how  the  deal,  which  involved 
the  largest  commission  he  had  ever  received,  was  com¬ 
ing  along  and  Dante  told  him  in  April  the  thing  was 
before  the  parties  interested  (rec.  p.  128).  He  must 
have  made  inquiries  and  knew  there  was  a  15-day 
clause  in  the  contract.  On  April  16,  1924,  Saturday,  an 
officer  of  Tyler  &  Hutherford,  Mr.  Williams,  told 
witness  Knott  that  Dante  had  informed  the  office  that 
Walter  Hutchins  would  only  agree  to  accept  the  Ward- 
man  offer  if  the  commission  was  reduced  from  $36,000 
to  $25,000  (rec.  pp.  124,  128). 

At  the  same  time  Knott  testified  he  learned  Mr. 
Charles  Warden  of  Tyler  &  Rutherford  had  written 
a  letter  to  Wardman  and,  phoning  Mr.  Warden,  the 
latter  had  told  him,  Knott,  that  the  deal  could  not  go 
through  on  that  basis  (rec.  pp.  124,  128-9).  This  let¬ 
ter  was  offered  in  evidence,  and  informed  Wardman 
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in  substance  (rec.  pp.  154-5)  that  if  only  $25,000  com¬ 
mission  was  paid,  Tyler  &  Kutlierford  would  not  con¬ 
sent  to  the  sale  unless  paid  half  of  the  regular  commis¬ 
sion,  as  they  had  Knott  to  care  for. 

Knott  testified  that  on  ^londay  morning,  April  28, 
he  went  to  Wardman’s  office  and  tried  to  intercept  the 
letter,  but  found  Hobbs  had  alreadv^  received  it.  Hobbs 
said  that  was  not  satisfactory  and  witness  offered 
Hobbs  “half  the  commission  if  he  would  put  the  trans¬ 
action  through,  but  he  said  that  was  not  satisfac¬ 
tory.”  Witness  saw  Hr.  Warden  and  then  went  to 
Dante’s  office  and  told  Dante  of  it,  who  said,  “Let  us 
go  up  and  see  Myer  Hohen.  ”  Dante  told  Cohen  of 
the  letter,  and  Cohen  phoned  Hobbs  and  asked  him 
not  to  i)ay  any  attention  to  the  letter.  Lee  Hutchins, 
who  was  there,  said  it  was  a  good  big  commission  for  a 
sale  like  that,  and  it  was  too  bad  to  be  interfered  with 
(rec.  p.  124).  “Dante  told  Cohen  about  the  letter.  1 
did  not  on  that  occasion  employ  Mr.  Cohen  to  rep¬ 
resent  me.  Nothing  was  said  by  me  to  Mr.  Cohen.  1 
had  no  idea  of  emjjloying  ^Ir.  (,’ohen  for  any  reason 
in  the  world  excej)!  that  we  went  uj)  to  see  what  he 
would  say,  he  being  one  of  the  men  to  determine 
whether  it  was  a  beneficial  deal  or  not.”  The  next 
day  or  day  after  he  had  met  Cohen  in  Wardman’s 
office,  and  as  they  passed  Cohen  said,  “I  am  attending 
to  that  matter  now.”  Shortly  afterwards  he  and 
Cohen  had  greeted  each  other  as  they  passed  on  the 
street  and  he  did  not  see  Cohen  again  until  August 
16,  1924,  when  he  went  for  his  check  at  Dante’s  sug¬ 
gestion  (rec.  p.  125).  On  cross-examination  witness 
testified  that  on  the  way  from  Dante’s  office  to  Cohen’s 
on  April  28  Dante  said,  “I  don’t  want  to  see  it  drop 
through.  I  did  not  have  occasion  to  ask  Dante  what 
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Cohen  had  to  do  with  the  matter,  as  I  knew  from 
parties  and  reports  about  the  estate  that  Cohen  was 
interested  for  one  of  the  beneficiaries,  that  he  was  an 
attorney  for  one  of  the  parties”  (rec.  p.  129).  It  was 
not  a  fact  he  had  later  asked  Cohen  as  to  results  nor 
that  Cohen  had  told  him  AVardmaii  “was  not  going  to 
deal  with  me  or  my  office  any  longer,  and  to  i)lease  stay 
away  from  him  and  he  (Cohen)  would  be  able  to  handle 
it  better.” 

Cohen  testified  that  he  knew  Knott  had  a  desk  in 
Tyler  &  Rutherford’s  office.  Lee  Hutchins  was  not 
present  when  Dante  came  with  Knott  and  said  he 
“wanted  to  introduce  Mr.  Knott  who  had  some  trouble 
and  wanted  me  to  help  him  with  it”  (rec.  p.  174). 
Knott  said  the  Wardman  offer  had  been  knocked  in  the 
head  and  told  witness  Walter  Hutchins  had  agreed 
to  the  sale  price,  but  insisted  on  a  reduction  of  the 
commission  and  that  Dante  had  written  a  letter  to  that 
effect  to  Wardman  and  that  Tyler  &  Kutherford,  learn¬ 
ing  of  it,  had  written  insisting  if  the  deal  went  through 
they  should  get  their  half  of  $36,000  commission. 
Knott  had  told  witness  he  had  talked  over  the  matter 
Saturday  and  Sunday  with  Dante,  and  on  Dante’s 
suggestion  had  tried  to  intercept  the  letter  but  was 
too  late,  that  Wardman  was  angry  and  had  thrown 
the  whole  deal  over  and  that  Dante  had  said  to  Knott 
that  Cohen  was  the  only  man  who  could  cure  the  situa¬ 
tion,  and  at  Knott’s  request  Dante  had  come  with  him. 
Cohen  testified  Knott  said  he  wanted  Cohen  to  save 
his  commission  if  he  could  and  he  Cohen  had  said  he 
thought  there  was  no  diversity  of  interest  between 
Lee  Hutchins  and  Knott’s  representation,  and  if  Lee 
approved  he  would  undertake  it.  On  Knott’s  insist¬ 
ence  he  had  gone  to  Wardman ’s  office,  found  Wardman 
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excitable  and  angry  (rec.  i)p.  175-6),  and  returning 
told  Knott  and  Dante  of  it  and  said  he,  Cohen,  would 
go  again  if  Lee  Hutchins  approved.  Later  witness 
had  seen  Lee  Hutchins,  who  api)roved,  after  discussing 
with  Cohen  various  possible  adjustments,  including 
that  Lee  Hutchins  preferred  the  Baskin  offer  to  Ward- 
man’s  (Note:  Cohen’s  answer,  rec.  p.  46,  said  the  Bas¬ 
kin  offer  had  been  definitely  and  finally  rejected  March 
21,  and  was  never  thereafter  considered),  and  that 
Cohen  might  adjust  the  commission  differences  (rec. 
p.  176).  “Lee  Hutchins  was  very  anxious  to  have  the 
property  sold”  (rec.  p.  176).  Witness  had  seen  Ward- 
man  every  day  that  week  and  had  finally  worn  down 
Wardman’s  resistance  to  where  Wardman  said  he 
would  sign  a  contract  if  brought  one  allowing  the  $36,- 
000  commission  (rec.  p.  177).  Knott  had  come  to  wit¬ 
ness’  office  nearly  every  day  for  a  week  or  ten  days, 
and  May  3,  witness  had  told  Knott  he  had  it  arranged 
if  Knott  would  stay  away  (rec.  p.  177).  On  cross- 
examination  witness  testified  that  when  he  saw  Ward- 
man,  all  the  Hutchins  owners  had  agreed  to  the  sale 
except  as  to  the  commission  (rec.  p.  185),  and  that  Wal¬ 
ter  Hutchins’  condition  “f/mi  the  ivill  controversy  had 
to  be  settled  before  the  Wardman  offer  could  be  ac¬ 
cepted  was  all  later  than  that^^  (italics  ours).  That 
it  was  in  May  when  the  two  were  intertwined.  The 
deal  was  off  on  both  sides  on  April  28.  “When  I  first 
saw  Wardman  in  April  I  did  not  tell  him  there  could 
not  be  any  sale  of  the  property  unless  the  will  contro¬ 
versy  was  setted  and  1  did  not  know  that  to  be  a  fact 
at  that  time”  (rec.  p.  185).  He  had  never  said  any¬ 
thing  to  Knott  about  compensation  until  August  IS 
(rec.  p.  187),  and  never  asked  Tyler  &  Kutherford’s 
relation  to  the  transaction.  “I  knew  that  Tyler  & 
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Rutherford  were  claiming  part  of  the  commission;  he 
told  me  of  the  letter  that  Warden  had  written  and 
naturally  I  knew  that’^  (Note:  See  Cohen’s  answer 
(rec,  p.  51),  that  he  had  no  knowledge  Knott  was 
under  obligation  to  divide  his  commission  with  Tyler 
&  Rutherford). 

Hobbs  testified  (rec.  p.  188)  that  Cohen  had  called 
on  him  and  Wardman  after  the  Warden  letter  was 
received  and  that  Wardman  was  angrv.  Hobbs  had 
told  Cohen,  the  Tyler  &  Rutherford  proposition  was 
unsatisfactory.  At  that  time  witness  had  sold  Cohen 
some  stock  and  was  handling  different  transactions 
with  Cohen.  Witness  knew  Cohen  had  talked  with 
Wardman  at  other  times,  the  subject  being  that  “we 
having  withdrawn  our  offer  he  was  trving  to  induce 
US  to  reinstate  it.”  On  cross-examination  Hobbs  said 
the  fact  the  full  commission  was  not  to  be  paid  and  the 
unseemly  delay  in  the  acceptance  of  the  offer  was  the 
cause  of  their  withdrawal  of  the  offer.  The  sale  had 


gone  through  when  the  full  commission  was  paid  (rec. 
p.  190),  and  he  did  not  recall  saying  to  Merillat  in 
Walter  Hutchins’  presence  that  when  the  full  com¬ 
mission  was  agi’eed  on  there  was  no  trouble  and  that 
Cohen  had  not  influenced  acceptance  of  the  offer  (rec. 
p.  189). 

Dante  had  been  anxious  the  Wardman  Highlands- 
Westmoreland  sale  should  be  effected,  as  shown  by 
his  letters  to  Merillat  of  March  31,  and  so  was  Lee 
Hutchins. 


On  April  26,  1924,  without  authority  from  Gittings 
or  Merillat  or  Walter  Hutchins  or  Mrs.  Hutchins, 
whose  positions  respectively  were  as  heretofore  shown. 
Dante,  to  keep  the  deal  alive,  wrote  Wardman,  Hobbs 
and  Bones  that  all  the  parties  in  interest  in  the  Hutch- 
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ins  estate  would  (rec.  p.  188)  accept  the  offer  except 
that  Walter  Hutchins  declined  to  agree  to  a  commis¬ 
sion  in  excess  of  $25,000  and  that  if  Wardman,  Hobbs 
and  Bones  would  reduce  the  commission  from  $36,000 
to  $25,000,  then  the  offer  as  made  would  be  accepted 
and  Dante  would  sign  a  contract.  See  full  text,  page 
302  of  record. 

Gittings  testified  in  rebuttal  that  Dante  had  no  au¬ 
thority  from  him  to  make  the  proposition  contained  in 
the  letter  (rec.  p.  199),  and  Walter  Hutchins  that 
‘‘Dante  had  no  authority  whatever  from  me  to  make 
the  proposition  therein  contained (rec.  p.  199). 
Dante  had  claimed  he  got  such  authority  from  Walter 
Hutchins  in  Merillat’s  office  after  Merillat  had  told 
him  his  client  did  not  favor  the  Wardman  offer  (rec. 
p.  193). 

Catherine  Narkle,  an  employee  of  Cohen  ^s,  testified 
(rec.  p.  190),  she  had  seen  Knott  in  Cohen’s  office  four 
or  five  times  in  the  spring  of  1924. 

Negotiations  Leading  to  a  Settlement  of  the  Wili. 
Litigation  and  Agreement  to  Sell  the  Highlands- 
Westmoreland  to  Wardman,  Hobbs  &  Bones  if  no 
Better  Offer  be  Received  by  May  20,  1924,  Four  Days 
After  Title  Was  Placed  in  Trustees. 

^Irs.  Hutchins  yielded  in  the  early  days  in  May, 
1924,  to  an  equal  division  all  around  of  the  Hutchins 
estate  (rec.  p.  139),  and  pursuant  to  notice  given  by 
Gittings,  meetings  were  called  and  held  in  Cohen’s 
office  beginning  Tuesday,  May  6  (rec.  p.  140).  The 
sale  of  the  Highlands- Westmoreland  had  been  dropped 
(rec.  p.  139)  because  Walter  Hutchins  and  his  attorney 
Merillat  would  not  sell  any  Hutchins  properties  until 
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the  will  litigation  was  settled  (rec.  pp.  136,  139-40,  157, 
167).  At  the  meeting,  Gittings  announced  the  even 
division  assent  of  his  client  and  handed  Merillat 
and  Cohen  her  proposed  terms  as  to  details.  The 
paper  provided  for  three  trustees  to  take  title,  one  to 
be  appointed  by  herself,  one  by  Walter  Hutchins  and 
one  by  Lee  and  Mrs.  Hutchins,  conveyance  to  the  trus¬ 
tees  to  be  of  date  May  15,  1924  (rec.  p.  140).  The  paper 
provided  that  “the  Highlands  and  Westmoreland  sale 
(Wardman  offer)  be  put  through  at  once  and  division 
of  proceeds  not  necessary  for  payment  of  debts  to  be 
made  upon  conclusion  of  compromise  agreement” 
(rec.  p.  140).  The  full  text  of  the  paper  (rec.  pp.  223- 
24)  shows  that  other  parts  provided  that  all  property 
given  by  Stilson  Hutchins  in  his  lifetime  should  be 
“retained  by  donees  or  grantees  without  question;” 
that  AValter  Hutchins  should  be  charged  with  rent  of 
1308  16th  Street,  which  had  been  his  home  for  years; 
tliat  Dante’s  compensation  for  services  as  trustee 
and  collector  should  be  ascertained  and  compromised  if 
possible,  and  that  Mrs.  Hutchins  and  others  should  be 
charged  with  their  borrowings  from  the  estate,  but 
that  refund  should  not  be  made  out  of  the  proceeds  of 
sale  of  the  Highlands-Westmoreland.  That  the  trus¬ 
tees  should  have  the  management — salary  of  an  agent 
to  be  fixed. 

Mrs.  Hutchins  and  Lee  Hutchins  had  been  given 
property  by  Stilson  Hutchins  in  his  lifetime,  but 
Walter  Hutchins  had  not  been  deeded  his  home  by 
Stilson  Hutchins. 

The  meetings  had  a  violent  break  on  Friday,  May  9, 
when  Cohen  tried  to  have  settlement  reached  on  the 
basis  that  Walter  Hutchins’  home  should  go  to  the 
trustees  and  Dante’s  compensation  be  named  as  $150,- 
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000,  besides  what  Dante  had  already  drawn.  Merillat 
left  the  meeting  stating  he  would  not  return  until 
Cohen  yielded  both  points,  including  transfer  of  1308 
to  Walter  Hutchins  before  division,  and  signified 
his  yielding  by  calling  any  future  meeting  (Gitting’s 
rec.  p.  140,  Merillat  p.  158-9,  Cohen  that  he  did  not 
remember  the  details,  p.  185,  but  recalled  the  break). 
The  meetings  were  resumed  Tuesday,  May  12,  when 
Cohen  called  the  meeting,  and  the  completed  agree¬ 
ment  (Ex.  A,  rec.  pp.  19-24)  of  May  16,  1924,  shows 
that  Cohen  had  yielded,  as  under  it  paragraph  8  pro¬ 
vides  (rec.  p.  21)  that  No.  1308  16th  Street  shall  be 

conveved  bv  the  trustees  to  Walter  Hutchins  ‘‘in  fee 

»'  •> 

free  and  clear  of  encumbrance,’^  it  being  then  mort¬ 
gaged,  and  released  from  any  and  all  claim  for  rent, 
and,  paragraph  10,  that  Dante  should  receive  in  full 
for  all  claims  as  trustee  or  collector  $31,000.  (See  rec¬ 
ord,  page  158,  Merillat  testimony.) 

In  the  interval  from  May  9  to  May  12,  Cohen  on 
his  own  motion  had  given  the  paper  writings  drafted 
by  Gittings  as  a  basis  of  settlement  to  Johnson,  who 
was  not  at  the  early  meetings,  to  draft  the  agreement 
of  settlement,  and  deeds  of  realty  and  personalty.  The 
draft  presented  by  Johnson  on  May  12  was  redrafted 
by  Alerillat  as  to  the  Hutchins’  home  and  Dante  com¬ 
pensation  (rec.  p.  200). 

The  draft  was  silent  as  to  who  the  trustees  should 
be.  The  Gittings  proposal  provided  that  there  should 
be  three  trustees  and  that  there  should  be  an  agent 
(rec.  p.  141).  The  names  of  the  trustees  were  not  finally 
inserted  until  May  15.  Walter  Hutchins  had  desired  to 
be  his  own  trustee.  Gittings  and  Cohen  opposed  this, 
and  it  was  not  until  the  last  that  he  yielded  as  to  this 
and  named  Merillat.  Lee  Hutchins  at  the  outset  de- 
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sired  Dante  to  be  both  trustee  and  agent.  Merillat 
and  Gittings  and  Walter  Hutchins,  who  was  present  at 
most  meetings  opposed  this  (rec.  pp.  141,  158,  159, 
199),  though  not  objecting  to  Dante  as  trustee  only 
(pp.  141,  159,  199).  The  agreement  gave  right  to  each 
beneficiary  to  name  his  trustee.  MerillaHs  testimony 
is  that  on  or  prior  to  the  breaking  up  of  May  9,  Cohen 
had  announced  his  selection  as  trustee  (rec.  p.  158), 
while  Cohen’s  is  that  he  was  not  selected  until  ^lav  14 
(rec.  p.  179). 

The  position  as  to  the  Highlands-Westmoreland 
sale  during  all  the  negotiations  was  that  Gittings,  Lee 
Hutchins,  Dante  and  Cohen  wanted  it  agreed  to  and 
consented  to  $36,000  commission  while  that  of  Meril¬ 
lat  and  Walter  Hutchins  was  that  they  would  not 
agree  to  any  sale  until  the  will  settlement  was  con¬ 
cluded,  and  that  while  the  Wardman  price  was  too  low, 
the  commission  was  too  large,  and  the  commission  to 
the  Wardman  Construction  Co.  but  a  subterfuge  to 
lower  the  price  that  they  would  yield  on  this  if,  but 
only  if,  necessary  to  settlement  of  the  will  controversy. 

Gitting’s  testimony  is  that  Walter  Hutchins’  posi¬ 
tion  was  that  ‘‘he  might  consent  to  the  sale  if  the  will 
litigation  was  settled,  but  unless  that  was  settled  he 
would  not  consent  to  the  sale”  (rec.  pp.  140-141),  and 
‘‘through  Merillat  was  taking  the  position  that  he  did 
not  consider  the  offer  a  good  one,  and  he  also  thought 
the  commission  too  much,  but  Merillat  said  if  we  could 
get  together  on  the  other  things  he  thought  he  could 
induce  his  client  to  come  around  to  agree  to  sell  the 
property”  (rec.  p.  140).  “When  the  litigation  was 
settled,  it  was  agreed  that  the  full  commission  be  paid 
to  the  brokers.  Prior  to  that  in  the  negotiations  the 
question  of  amount  had  been  discussed”  (rec.  p.  143). 
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Nothing  was  said  about  Cohen  seeing  Wardman  on  be¬ 
half  of  Knott  or  Wardman  having  withdrawn  or  aban¬ 
doned  his  offer  and  that  through  Cohen’s  efforts  it 
had  been  revived.  A  day  or  two  prior  to  settlement 
reached,  ‘‘I  had  a  conversation  with  Dante  as  to 
whether  the  Wardman  offer  could  be  put  through  at 
that  time,  and  he  assured  me  emphatically  that  it 
would  go  through  provided  a  full  commission  was  paid 
Wardman.” 

Merillat’s  testimony  is  that  in  the  negotiations 
Walter  Hutchins’  position  was  opposed  to  any  settle¬ 
ment  except  the  will  litigation  should  be  settled  (rec. 
p.  157),  that  that  was  a  matter  to  be  taken  up  in  any 
will  compromise,  that  the  price  was  too  low  and  com¬ 
mission  too  high  (rec.  p.  157-58),  that  the  will  matter 
had  to  be  settled  first  (rec.  p.  158),  that  the  deal  ran 
through  the  will  negotiations,  Cohen  and  he  discussed 
the  commission  a  number  of  times  (rec.  p.  159),  and  at 
one  stage  of  negotiations  Cohen  asked  Merillat  ”if  Mr. 
Hutchins  would  bust  up  the  deal  on  that  score,”  and 
Merillat  “told  him  (Cohen)  he  (Hutchins)  would  not 
provided  we  could  get  a  settlement  of  the  will  litiga¬ 
tion,  but  that  I  was  not  going  to  assent  to  the  price  or 
to  the  other  conditions  and  he  tod  me  that  either  he 
or  Mr.  Dante  or  some  one  of  them  would  take  us  into 
court  to  force  a  sale  of  the  Highlands-Westmoreland.” 
Dante  living  with  Knott  had  been  discussed  and  Ward- 
man’s  position  that  full  commission  would  have  to  be 
paid  (rec.  p.  159). 

Walter  Hutchins’  testimony  was  that  he  partici¬ 
pated  in  the  will  controversy  and  had  said  will  settle¬ 
ment  was  desirable,  and  he  would  concede  his  objec¬ 
tions  to  price  and  commission  only  if  the  will  contro¬ 
versy  was  settled  (rec.  p.  167).  He  had  never  author- 
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ized  Dante  to  say  anything,  but  had  said  possibly 
towards  the  end  of  the  negotiations  he  would  not  stand 
out  permanently  on  $25,000  commission  if  will  settle¬ 
ment  were  reached  because  Rose  Hutchins’  condition 
to  will  settlement  was  a  sale  of  the  Highlands  and 
Westmoreland  (rec.  p.  167). 

Cohen’s  testimony  was  that  Gittings  made  it  a  con¬ 
dition  precedent  to  ^vdll  settlement  the  Wardman  offer 
go  through,  that  Lee  Hutchins  wanted  both  to  go 
through,  and  that  Walter  Hutchins  ‘‘was  not  satisfied 
with  the  offer,  but  said  he  would  accept  it  provided  it 
was  part  of  the  compromise  agreement.” 

The  draft  made  by  Johnson  and  produced  by  Cohen 
May  12  read  in  part  (rec.  p.  141) : 

‘‘Whereas  an  offer  to  purchase  the  real  estate 
known  as  the  Highlands  and  Westmoreland  apart¬ 
ment  house  has  been  made  and  approved  by  the 
said  beneficiaries,  the  said  trustees  are  directed 
to  consummate  the  same  as  soon  as  practicable 
and  make  distribution  of  the  proceeds  among  the 
four  beneficiaries  named  herein  forthwith.” 

This  provision  is  not  in  the  compromise  agreement, 
Exhibit  A.  The  reason  is,  as  testified  to  by  Gittings, 
that  Walter  Hutchins  and  Merillat  would  not  consent 
thereto  and  would  not  agree  the  properties  should  be 
sold  until  after  the  will  controversy  was  settled  and 
signed  and  deeds  executed  conveying  the  property  to 
the  trustees,  Gittings,  Merillat  and  Cohen.  Gittings 
testified  he  argued  (rec.  p.  142)  for  an  hour  and  said 
it  was  one  of  the  “material  conditions  for  Mrs.  Hutch¬ 
ins  settling  this  litigation,  that  she  needed  some  ready 
cash  and  that  was  the  one  avenue  by  which  she  could 
get  what  she  wanted  (rec.  p.  142). 
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Witness  had  Dante  ^s  positive  assurance  Wardman 
would  keep  his  offer  if  full  commission  were  paid  (rec. 
p.  142). 

Finally  after  the  will  settlement  agreement  and 
deeds  of  transfer  to  the  trustees  was  signed  the  fol¬ 
lowing  paper  was  executed  (italics  ours) : 

Washington,  D.  C.,  May  16,  1924. 

Whereas,  a  written  offer  has  been  submitted  by 
Harry  Wardman,  James  D.  Hobbs  and  Thomas 
Bones  for  the  purchase  of  the  Highlands  and  the 
Westmoreland,  and  the  lot  adjoining  the  West¬ 
moreland  on  the  West,  it  is  hereby  agreed  by  the 
undersigned  that  unless  a  better  offer  for  the  prop¬ 
erty  he  obtained  on  or  before  May  20,  1924,  that 
the  said  offer  be  accepted. 

Mildred  Rogers  Penn, 
Walter  Stilson  Hutchins, 
Lee  Hutchins, 

Rose  Keeling  Hutchins. 

After  that  Johnson  drafted  a  contract  with  Ward- 
man,  Hobbs  and  Bones  (rec.  pp.  37-41),  which  they  and 
the  trustees  signed.  In  a  number  of  respects  it  is  dif¬ 
ferent  from  the  Wardman  offer,  among  others  the 
amount  of  the  first  trust  assumed  and  the  second  trust 
and  notes  made  and  given.  It  provided  the  full  $36,000 
commission  (rec.  p.  41).  It  is  dated  May  24,  1924. 

Cohen  took  the  will  settlement  and  deeds  to  Boston 
and  got  Mildred  Penn’s  signature  to  the  papers.  He 
had  asked  his  cotrustees’  permission  to  see  Ward- 
man,  saying  he  could  get  Wardman  to  sign,  and  on 
May  20,  1924,  reported  he  had  seen  Wardman  and 
gotten  a  thousand  dollar  deposit,  and  it  was  noted  in 
the  trustee  minutes  Cohen  prepared. 
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The  trustees  later  had  a  meeting  with  WardmaJi 
and  the  signatures  of  the  three  purchasers  and  trus¬ 
tees  were  afi&xed. 

The  Record  Shows,  Contrary  to  Cohen  and 
Dante ^s  Answers,  That  Knott  Vigorously  Protested 
Against  Cohen  Obtaining  a  Fee  From  Him  and  With¬ 
holding  His  Check.  That  Cohen  With  Fidelity  to 
His  Trust  Could  or  Might  Have  Obtained  Reduced 
Commissions  But  Had  Conflicting  Interests. 

Gittings  testified  (rec.  p.  144)  that  in  August,  1924, 
settlement  of  the  sale  of  the  Highlands  and  Westmore¬ 
land  was  made  in  Cohen’s  office,  Dante  being  present. 
That  the  check  for  $18,000  to  the  Wardman  Construc¬ 
tion  Company  was  given  to  Hobbs  and  that  all  three 
trustees  signed  a  check  to  Knott  for  the  same  amount. 
This  check  was  introduced  in  evidence  and  is  dated 
August  15,  1924,  and  shows  it  was  not  cashed  until 
August  20.  The  checks  of  Knott  and  Tyler  &  Ruther¬ 
ford  to  Cohen  were  also  introduced  in  evidence  and 
show  that  the  check  for  $1350  signed  by  Knott  to 
Cohen’s  order  was  dated  August  19,  1924,  and  that 
Tyler  &  Rutherford  drew  their  check,  dated  August 
19,  1924,  (rec.  p.  153)  to  Cohen’s  order  for  $650,  Cohen 
cashing  both  checks,  and  that  Tyler  &  Rutherford 
did  not  attempt  to  limit  their  share  of  the  fee  to  their 
own  check  but  gave  Knott  $350  so  as  to  make  the  divi¬ 
sion  of  the  commission  paid  Cohen  $1000  on  the  part 
of  Knott  and  $1000  on  the  part  of  Tyler  &  Ruther¬ 
ford  (rec.  p.  133-34). 

Gittings  testified  as  to  the  check  to  Knott’s  order 
that  it  was  delivered  to  Cohen  at  Cohen’s  request  (rec. 
p.  144)  and  that  Cohen  ^‘did  not  at  that  time  say  anv- 
thing  about  having  a  claim  against  Knott  for  services 
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or  a  claim  of  any  kind  against  Mr.  Knott;  he  never 
mentioned  it.  I  knew  Tyler  &  Rutherford  had  an 
interest  in  Knott’s  share  of  the  commission,  having 
known  that  during  the  negotiations  leading  up  to  the 
settlement  of  the  case.  The  question  came  up  whether 
or  not  the  name  of  Tyler  &  Rutherford  should  he 
inserted  in  the  redraft  of  the  Wardman  contract  in 
place  of  Zach  M.  Knott  but  1  do  not  know  what  reason, 
if  any,  was  given  for  the  suggestion  of  that  substitu¬ 
tion.  I  never  had  any  discussion  about  it,  but  there  teas 
something  said  in  Mr.  Cohen\s  presence  about  TyJer 
&  Rutherford  having  a  one-half  interest  in  Mr.  Knott^s 
cheeky  but  I  do  not  recall  by  whom  to  ivhom.^^  (Ital¬ 
ics  ours.) 

Merillat  testified  (rec.  p.  159)  that  during  the  nego¬ 
tiations  for  the  will  settlement  and  the  sale  of  the 
Highlands  and  Westmoreland  the  fact  that  Knott  lived 
in  Dante’s  house  came  up,  the  commission  matter  was 
discussed  between  ^lerillat  and  Cohen  and  Cohen  said 
to  Merillat  that  he  knew  Dante  had  written  Merillat 
‘‘that  no  part  of  the  commission  would  reach  him, 
Dante.”  That  Cohen  had  spoken  al)out  a  letter  from 
Tyler  &  Rutherford  having  sent  Wardman  up  in  the 
air  and  that  when  on  August  15,  1924,  the  check  was 
drawn  to  Knott,  Cohen  said  (rec.  p.  160)  ‘‘he  was 
holding  the  check  and  that  he  would  see  Knott  and 
give  it  to  him,”  and  the  check  was  left  with  Cohen. 
During  the  will  settlement  negotiations  in  May,  1924, 
Cohen,  Merillat  testified,  had  asked  Merillat  if  Walter 
Hutchins  would  ‘‘bust  up”  matters  over  the  amount 
of  commission. 

Knott  testified  that  August  16,  1924,  Dante  told 
Knott  to  go  to  Cohen’s  office  to  get  Knott’s  commission 
check  and  that  day  he  went  to  Cohen’s  office  and  in- 
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formed  Cohen  Dante  had  told  him  to  come  to  get  his 
check.  Knott  testified  (rec.  p.  125)  that  Cohen  re¬ 
plied  “he  had  the  check  then  but  had  not  signed  it  yet 
and  said  ‘But  how  about  my  fee?’  I  said  ‘Yoiir  fee 
for  whatf’  ”  On  direct  examination  Knott  testified 
Cohen  replied  it  “was  off’’  and  on  cross-examination 
Knott  testified  that  Cohen  replied:  “That  deal  was 
off”  (rec.  p.  131).  On  direct  examination  Knott  tes¬ 
tified  that  to  Cohen’s  remark  he  replied  (rec.  p.  125) : 
“They  had  the  contracts  there  between  you  three  to 
elaborate  on  and  get  it  through.  1  didn’t  think  of  yon 
getting  a  fee  in  any  way  or  shape.’’  He  had  told 
Cohen  he  “didn’t  think  you  were  entitled  to  it’’  and  on 
cross-examination  testified  (rec.  p.  131)  that  while  he 
did  not  remember  exactly  what  was  said  after  Cohen 
replied  that  the  deal  was  off  he  had  said :  ‘  ‘  The  papers 
are  before  the  committee  to  decide  and  determine  the 
best  interests  of  the  estate.  I  had  no  idea  that  you 
would  get  any  fee.”  Knott  specifically  testified  he 
had  not  employed  Cohen.  That  Cohen  talked  awhile 
and  (rec.  p.  125)  intimated  that  there  were  other  things 
to  come  up  connected  with  the  Hutchins  estate  and\ 
that  it  might  be  a  hardship  for  Knott  to  get  them 
through y  that  he,  Knott  took  exception  to  this  state¬ 
ment  of  Cohen’s  and  after  further  talk  asked  Cohen 
what  fee  he  claimed,  to  which  Cohen  replied  fifteen  per 
cent  (rec.  pp.  125,  131)  and  that  he  Knott  replied  to 
Cohen  that  he  would  not  settle  on  that  basis  and  that 
some  one  else,  Tyler  &  Rutherford,  were  interested 
in  the  $18,000  besides  himself  (rec.  pp.  125,  131),  that 
he  Knott  got  excited  and  got  up  and  went  out  (rec.  p. 
131),  that  after  leaving  Cohen’s  office  he,  Knott,  went 
to  his  own  office  and  told  Mr.  Warden,  and  Mr.  Wil¬ 
liams,  of  Tyler  &  Rutherford,  about  Cohen’s  demand. 
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After  that,  Knott  testified,  he  went  to  Dante  that  day 
and  told  Dante  ‘‘Myer  Cohen  is  holding  up  my  check 
for  a  fee’’  (rec.  pp.  125,  131)  and  to  this  Dante  said  to 
him  ‘^You  don’t  think  I  had  anything  to  do  with  it?” 
Witness  had  told  Dante  that  he  had  not  agreed  to  em¬ 
ploy  Cohen  and  had  no  understanding  with  Cohen 
whatever  and  Dante  had  said  that  it  was  not  a  legal 
obligation  but  a  moral  obligation  and  that  he,  Dante, 
was  a  great  stickler  on  moral  obligations  (rec.  pp. 
125,  132).  This  conversation  at  Dante’s  office  had 
lasted  five  minutes  or  less  (rec.  p.  132). 

That  night  at  home,  where  Knott  lived  ^^dth  Dante, 
Dante  l)rought  up  the  subject  and  told  Knott  (rec.  p. 
132)  that  Knott  should  not  think  that  Dante  had  any¬ 
thing  to  do  with  it  and  that  Cohen  had  asked  several 
of  his  friends  al)out  the  matter  and  Cohen’s  friends 
had  told  Cohen  that  he  was  entitled  to  a  fee  (rec.  pp. 
125,  132),  and  that  he,  Knott,  had  replied  thereto 
that  under  the  explanation  Cohen  had  given  these 
people  might  get  the  idea  Cohen  was  entitled  to  a 
fee  but  that  Cohen  was  not  entitled  to  a  fee  ” because 
I  did  not  employ  him”  (rec.  p.  132,  cross-examina¬ 
tion). 

The  next  day,  Sunday,  while  sitting  on  the  porch, 
Dante  had  commenced  the  matter  again  (rec.  p.  132) 
and  there  was  another  discussion  between  Knott  and 
Dante  on  the  porch  about  the  matter  (rec.  pp.  125,  132). 
Dante  had  again  told  Knott,  the  latter  testified,  that 
Cohen  was  entitled  to  a  fee  as  a  moral  obligation  and 
Knott  had  denied  it  and  said  he  concluded  that  Dante 
had  everything  to  do  with  the  matter  and  was  very 
much  disgruntled  and  sore  over  the  matter.”  (rec.  p. 
132). 

It  was  the  largest  commission  Knott  had  made. 
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On  Tuesday,  August  19,  at  breakfast,  Knott  testified, 
he  told  Dante  that  a  member  of  the  firm  of  Tyler  & 
Rutherford  had  heard  from  Mr.  Warden,  Sr.,  and  that 
they  would  not  agree  to  pay  Mr.  Cohen  any  commis¬ 
sion  or  fee  (rec.  p.  126). 

Later  that  morning,  Knott  testified  Dante  had  tele¬ 
phoned  to  Knott  to  come  to  Cohen’s  office  and  when 
witness  arrived  there  Dante  said  ‘‘Myer,  close  the 
door”  and  then  Dante  talked  ten  or  fifteen  min¬ 
utes,  going  over  the  same  thing,  Knott’s  obligations  to 
Cohen,  the  moral  obligation,  and  that  finally  Knott 
had  said  to  Cohen  to  take  the  commission  out  of  his 
part  and  give  him  the  $18,000  check,  which  up  to  that 
time  Knott  had  never  seen  (rec.  p.  126).  had  not 
been  tendered  or  shown  to  me  Saturday,  August  16th. 
Up  to  that  time  Mr.  Cohen  had  not  rendered  me  a  hill 
or  sent  word  that  I  owed  him  anything.  I  had  no  in¬ 
timation  of  it.”  (Italics  ours.)  He,  Knott,  had  told 
Cohen  to  take  the  fee  out  and  give  the  check,  $18,000, 
to  him,  Knott.  Knott  then  went  to  his  office  on  15th 
Street  to  make  out  a  check  and  enter  it  in  his  stub¬ 
postdating  the  check  to  August  20.  Tyler  &  Ruther¬ 
ford  had  moved  their  offices  and  he  had  not  kept  his 
stub  book.  Dante  had  left  Cohen’s  office  after  witness 
had  agreed  to  have  the  fee  taken  out,  saying  as  he  left: 

don’t  see  anybody  giving  me  anything.  I  don’t 
get  anything  out  of  it,  do  I  Myer?”  (rec.  p.  127).  “I 
capitulated  (cross-examination  rec.  p.  133)  and  I  told 
him  to  take  it  out  of  my  part  and  to  give  me  the  check, 
and  afterwards  went  to  my  office  and  made  a  check  for 
$1350;  Cohen  had  said  that  the  fee  was  $2,700  but  I 
made  the  check  for  $1,350  because  that  was  all  I  was  in¬ 
terested  in ;  I  did  not  tell  him  I  had  to  divide  my  com¬ 
mission  with  Tyler  &  Rutherford  and  that  if  I  paid 
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the  entire  fee  they  perhaps  would  not  hear  any  portion 
of  it  and  I  did  not  ask  Cohen  if  it  would  be  all  right  for 
me  to  give  him  a  check  for  one-half  of  the  amount; 
emphatically  nothing  of  that  kind  occurred/’  (Italics 
ours.)  After  witness  returned  to  Cohen’s  office  with 
the  check  dated  ahead  Cohen  refused  to  take  the  check 
because  it  was  dated  ahead  and  had  some  one  in  his 
office  get  a  blank  check  and  then  witness  wrote  a  check 
dated  August  11),  1924,  to  Cohen’s  order  for  $1,350  on 
the  National  Savings  and  Trust  Company  and  it  was 
given  to  Cohen  who  then  handed  witness  the  Knott 
check  dated  August  15th  for  $18,000.  Knott  took  this 
$18,000  check  to  Tyler  &  Rutherford  who  endorsed 
it  and  gave  Knott  a  check  for  $8,250,  being  Knott’s 
half  less  an  indebtedness  Knott  had  to  Tyler  &  Ruther¬ 
ford  on  another  account.  Later  after  a  settlement 
between  Dante,  who  was  acting  for  Cohen,  and  Bruce 
Warden  fixing  Cohen’s  total  fee  at  $2,000,  Tyler  & 
Rutherford  gave  Knott  a  check  for  $350,  making  the 
share  of  each  $1,000  in  the  Cohen  settlement  (rec.  pp. 
133-34). 

Bruce  Warden  testified  that  when  he  reached  his 
office  Monday  morning,  August  18,  1924,  (rec.  p.  249) : 
“I  found  Mr.  Knott  in  a  very  upset  frame  of  mind, 
and  he  informed  me  that  he  had  gone  around  Saturday 
morning  to  get  the  check  for  the  commission  in  the 
sale  from  ^Ir.  Cohen  and  that  Cohen  had  told  him  that 
he  had  the  check  but  that  he  had  not  signed  it,  that  he 
would  first  like  to  get  settled  the  question  of  Cohen’s 
fee  for  his  services  in  the  matter.”  This  was  wit¬ 
ness’  first  knowledge  of  Cohen  in  the  matter.  Knott 
had  then  explained  that  when  Charles  G.  Warden  had 
written  a  letter  about  the  commission  to  the  Wardman 
office  Knott  had  been  afraid  it  would  kill  the  deal  and 
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had  gone  to  see  Dante  as  to  how  to  keep  the  deal  alive 
and  smoothed  out  and  that  Dante  had  suggested  they 
go  to  see  Cohen,  that  Dante  had  explained  Knott’s 
fears  to  Cohen  and  had  asked  Cohen  to  use  his  influence 
or  interest  with  Wardman  to  hold  the  thing  in  abey¬ 
ance  until  a  settlement  could  be  reached  on  the  com¬ 
mission. 

That  morning,  August  18th,  witness  Warden  went 
to  see  Dante,  as  up  to  that  moment  Warden  testified, 
he  had  not  known  of  Cohen’s  interest  in  the  matter,  and 
Knott  was  (rec.  p.  250)  “in  such  an  upset  frame  of 
mind  that  it  was  very  difficult  for  me  to  gather  clearly 
from  him  just  what  had  happened”  and  Dante  had  told 
witness  Cohen  had  taken  the  matter  up  with  Wardman 
and  that  Dante  thought  Cohen  had  saved  the  trans¬ 
action.  “/  told  Mr.  Dante  that  Mr.  Cohen  had  held  up 
the  check.^^  (Italics  ours.) 

Witness  had  then  gone  to  see  Cohen  and  had  asked 
how  it  happened  that  Cohen  was  claiming  a  fee  from 
Knott  and  witness  understood  from  Cohen  that  Dante 
and  Knott  had  asked  Cohen  to  see  Wardman  to  get 
Wardman  to  hold  off  withdrawal  of  his  offer  until  the 
commission  matter  could  be  straightened  out  and 
Cohen  had  said  he  felt  his  work  with  Wardman  had 
kept  the  deal  on.  Witness  had  told  Dante  that  Knott 
had  been  totally  unprex)ared  for  any  claim  on  Cohen’s 
part  as  Knott  felt  that  Cohen  “represented  some  of  the 
interested  parties  and  would  look  for  his  compensation 
to  them,  and  that  T  felt  the  same  way  a))out  it.”  Dante 
had  said  that  Cohen  had  “saved  the  situation,  and  that 
ivhile  ive  were  not  legally  obligated  to  recognize 
claim  he  certainly  thought  ive  were  morally  50,”  (ital¬ 
ics  ours)  and  had  suggested  that  Warden  take  a  check 
for  $2,000  and  see  if  he  could  not  etfect  a  compromise 
with  Cohen. 
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After  this,  witness  had  seen  Hobbs  and  then  had 
written  a  letter  to  Mr.  Charles  G.  Warden  and  witness 
had  seen  Dante  who  said  Cohen  he  thought  would  take 
$650,  Knott  already  having  paid  Cohen  $1,350,  and  they 
had  settled  up  (rec.  p.  251)  on  this  basis  through  Dante 
with  Cohen. 

Cohen  testified  that  after  the  checks  were  signed  by 

all  three  trustees  on  August  15,  1924,  the  two  checks 

for  $18,000  (rec.  p.  181)  were  left  with  him  and  that 

Hoblis  either  came  to  the  office  or  witness  sent  Hobbs 

his  check.  That  on  Saturday,  August  16th,  Knott  came 

to  Cohen’s  office  in  response  to  a  call  and  ‘H  took  the 

check  for  $18,000  payable  to  his  order  and  laid  it  on  the 

desk  in  front  of  me  and  said,  “there  is  your  check  Mr. 

Knott.  1  think  it’s  time  that  you  should  pay  me  for 

the  services  I  rendered  you.”  He  asked  me  how  much 

1  wanted  and  I  told  him  1  preferred  that  he  suggest 

an  amount;  he  stated  he  had  no  experience  in  these 

matters,  that  I  had  rendered  a  valuable  service  and 

that  he  would  rather  have  me  say  what  I  wanted;  I 

* 

asked  him  how  $2,700  or  15  per  cent  of  the  amount) 
would  strike  him  and  he  said  he  thought  that  was  all 
right;  that  Tyler  &  Rutherford  would  get  half  of  this 
money  and  that  if  he  paid  me  the  $2,700  then  they 
would  expect  him  to  stand  it  all.  I  asked  him  what  he 
proposed  and  he  said  Tyler  &  Rutherford  did  not 
know  that  he  had  hired  me  to  do  this  work  for  them; 
that  he  would  go  and  see  them;  he  asked  me  to  keep 
the  check  and  said  he  would  come  back  and  let  me 
know.”  Prior  to  that  time  he  had  not  known  ^^what 
arrangement  there  had  been  between  Tyler  &  Ruther¬ 
ford  and  Knott  regarding  a  division  of  the  commis¬ 
sion.”  (Italics  ours.) 

On  cross  examination,  witness  said  that  he  had  either 
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teleplioiied  or  sent  a  message  ])y  Dante  for  Knott  to 
come  to  Colien’s  office  (rec.  p.  186)  and  that  Knott  had 
asked  witness  *‘to  hold  the  commission  check^*  (italics 
ours)  until  Knott  took  up  the  matter  of  witness’s  fee 
with  Tyler  &  Kutherford.  Witness  had  told  his  two 
cotrustees  that  he  would  deliver  one  of  the  checks  to 
Knott  (rec.  p.  187).  ‘‘I  did  not  tell  Merillat  or  Gittings 
that  I  was  entitled  to  pag  from  Knott  and  expected 
to  get  it  out  of  his  commission ;  it  was  my  business  and 
not  their ’s;  it  did  not  concern  them  and  I  did  not  tell 
them  anything  about  it  at  any  time”  (rec.  p.  187)  (ital¬ 
ics  ours).  Tyler  &  Rutherford  had  a  large  number 
of  loans  for  the  Hutchins  estate,  before  the  trustee¬ 
ship  and  afterwards  (rec.  j).  188). 

Witness  did  not  see  Knott  again  until  August  19th, 
but  prior  to  then  Bruce  Warden  of  Tyler  &  Ruther¬ 
ford  had  called  the  witness’s  office,  had  said  he  did 
not  know  witness  had  done  any  work  for  Knott  or  had 
any  connection  with  the  matter  and  wanted  to  know 
what  witness  had  done,  whereupon  witness  had  told 
him  of  the  services  he  had  rendered  and  Warden  said 
he  did  not  know  that  witness  was  going  to  charge 
Knott,  that  he  thought  witness  represented  Lee  Hutch¬ 
ins  and  could  not  understand  a  charge  by  witness, 
who  had  explained  to  Warden  that  witness  had  Lee 
Hutchins’  approval  to  accept  emj)loyment  from  Knott 
and  ”that  I  had  treated  it  as  a  separate  independent 
business  matter”  (rec.  p.  182). 

Dante,  on  August  19,  had  told  witness  Knott  was 
complaining  that  he  could  not  get  his  check  from  Cohen 
and  witness  had  told  Dante  he  would  not  stand  for  that 
sort  of  talk  and  to  tell  Knott  to  come  to  the  office. 
Knott  came  and  began  to  talk  about  Charles  Warden 
being  away  and  Bruce  Warden  having  written  and  that 
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Knott  ‘‘did  not  want  to  wait  for  his  money’’  (rec.  p. 
182).  Witness  had  told  Knott  that  he  must  settle  the 
matter  in  the  best  way  he  could,  “that  I  was  not  pre¬ 
venting  him  from  getting  his  check;  he  asked  me  if  I 
would  give  him  the  check  and  I  asked  him  why  not. 
He  said  that  he  was  willing  to  pay  me  his  half  of  the 
amount  if  I  was  willing  to  wait  on  Tyler  &  Ruther¬ 
ford  for  the  balance.  I  told  him  certainly  I  was;  that 
I  had  had  business  relations  with  Tyler  &  Ruther¬ 
ford  for  25  years  and  they  were  perfectly  square 
people;  whereupon,  Knott  said  he  would  pay  me  $1,350. 
^leanwhile,  before  Knott  came,  I  had  taken  the  $18,000 
check  out  of  the  drawer  and  again  put  it  in  the  same 
position  it  had  been  in  on  Saturday”  (rec.  pp.  182-83). 

Dante  had  left  witness’s  office  when  Dante  saw  that 
Knott  and  witness  had  no  trouble,  saying  that  he  had 
wanted  to  see  for  himself  that  “Knott’s  statement  to 
him  that  T  was  withholding  the  check  was  not  true; 
and  when  he  saw  me  produce  the  check  he  was  satis¬ 
fied  and  left.”  Nothing  had  been  said  by  witness  or 
Dante  about  a  moral  as  distinguished  from  a  legal 
obligation  and  witness  never  heard  that  until  in  court. 
Knott  did  not  leave  witness’s  office  after  saying  he 
would  pay  the  $1,350,  but  witness  kept  a  file  of  alll 
checks  and  had  one  brought  in  and  Knott  wrote  a  check 
for  $1,350,  and  witness  gave  Knott  the  commission 
check  for  $18,000  and  they  parted  very  pleasantly. 
Knott  had  remarked  that  he  did  not  have  $1,350  in  the 
hank  and  witness  had  said  he  would  present  the  check 
whenever  Knott  said  and  Knott  had  said  the  monev 
would  be  there  the  next  day.  (Italics  ours.) 

Witness  had  left  Washington  on  August  22,  and  in 
that  month  received  Tyler  &  Rutherford’s  check  for 
$650. 
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On  cross-examination  (rec.  p.  186),  Cohen  testified 
that  when  Knott  came  in  he  had  told  Knott  what  Dante 
had  said  about  witness  holding  up  his  check  “to  which 
Knott  did  not  say  a  thing;  I  told  him  1  would  not  allow 
him  to  make  a  statement  of  that  kind,  that  here  was 
his  check  and  I  wanted  the  matter  settled;  then  Mr. 
Dante  left;  Mr.  Knott  went  on  to  explain  about  Mr. 
Wardman,  as  1  have  already  testified,  and  then  made 
me  the  proposition  to  pay  me  one-half  of  my  fee.  1  am 
unable  to  say  whether  the  doors  leading  to  my  office 
were  closed,  I  do  not  remember  Dante  suggesting  when 
Knott  came  in  that  the  doors  be  closed,  it  would  have 
been  all  right  had  he  done  so  but  I  do  not  remember  it. 
At  the  time  Knott  talked  to  me  he  never  expressed  any 
dissatisfaction  ivith  the  charge  which  I  had  made/* 
(Italics  ours.)  On  August  19,  when  he  came  to  my 
office  “and  finally  said  that  he  would  pay  $1,350  he 
did  not  leave  my  office  and  go  to  his  and  come  back 
(rec.  p.  187)  with  a  check  dated  August  20;  he  is  mis¬ 
taken  about  that ;  he  stated  in  my  office  on  what  bank 
he  desired  a  blank  check  and  some  one  in  the  office 
brought  it  in  to  me.’^ 

James  D.  Hobbs  of  the  Wardman  office  testified  as 
a  witness  for  Cohen  on  cross-examination  that  he  re¬ 
called  Knott  coming  to  see  him  on  August  16th  or  18th, 
1924,  and  speaking  to  Hobbs  about  Cohen  ivithholding 
Knott^s  check  for  commission  (rec.  p.  190)  (italics 
ours). 

William  J.  Dante  testified  that  after  the  deal  was 
closed  he  had  told  Knott  to  go  to  Cohen’s  office  and 
get  his  check,  (rec.  p.  195)  “The  next  morning  Knott 
came  to  my  office  in  an  excited  state  of  mind  and  sahl 
that  Cohen  ivould  not  give  him  his  cheeky  that  hcj 
wanted  to  charge  him  a  commission  and  that  he  did 
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not  nnclerstand  what  it  was  about  and  would  not  pay. 
Knott  at  times  was  incoherent,  he  was  so  excited.” 
(Italics  ours.)  Witness  and  Knott  had  discussed  the 
matter  and  witness  had  told  Knott  that  ‘‘I  had  gone  to 
see  Cohen  and  Knott  had  engaged  his  services  and 
that  his  fee  or  his  commission  as  Knott  called  it,  was 
for  services  rendered  Knott  in  reestablishing  or  re¬ 
habilitating  that  Wardman  offer.  I  do  not  recall  mak¬ 
ing  any  such  remark  as  that  it  was  a  moral  but  not  a 
legal  obligation”  (rec.  p.  196). 

Witness  afterwards  had  seen  Cohen  and  had  told 
Cohen  Knott  was  complaining  that  Cohen  had  held 
up  his  check,  Cohen  denied  holding  up  the  check, 
said  he  would  not  stand  for  that  and  had  asked 
witness  to  get  hold  of  Knott  and  bring  him  to  the 
office.  Witness  had  telephoned  Knott  on  August  19tk 
and  Knott  came  to  Cohen’s  office.  ‘‘Upon  his  arrival, 
I  said  ‘Mr.  Cohen,  Mr.  Knott  says  you  won’t  give 
him  your  check.’  Mr.  Cohen  said  ‘that  is  not  so’ 
and  produced  the  check  and  said  ‘Mr.  Knott,  here  is 
your  check’  and  handed  it  to  him.  Mr.  Knott  said 
‘1  won’t  take  the  check  right  now  because  I  have  got 
to  hear  from  Tyler  &  Rutherford  in  regard  to  the 
amount  0i  charge  for  fees  and  I  have  not  heard 
from  them  yet.’  That  wa^  all  that  was  said,  ex¬ 
cept  that  Mr.  Cohen  said  to  Knott,  ‘You  owe  me  for 
services,  my  services  in  putting  this  deal  over,  my 
legal  services.’  Then  I  left  the  office  leaving  them 
alone.  1  absolutely  did  not,  when  Knott  came  in,  direct 
or  request  Cohen  to  close  the  doors  of  his  own  office. 
I  do  not  recollect  that  anything  was  said  about  paying 
one-half  of  the  fee  up  to  the  time  I  left.  Two  days 
later  Knott  came  to  my  office  and  told  me  the  matter 
was  all  settled,  that  he  had  received  the  check,  that  he 
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had  given  Mr.  Cohen  a  check  for  his  share”  and  said 
he  was  perfectly  satisfied  and  appeared  in  a  happy 
frame  of  mind. 

On  cross-examination,  witness  testified  that  August 
16,  Knott  came  to  witness  and  complained  that  Cohen 
was  holding  up  his  check ;  that  he  recalled  his  answer 
to  interrogatory  No.  4  and  it  is  correct.  He  then  testi¬ 
fied  ”I  know^  of  a  delay  in  the  delivery  of  Knott’s  check. 
I  knew  that  Knott  was  complaining  that  Cohen  was 
holding  up  his  check,  that  he  had  gone  there  on  the 
16th  to  get  his  check  but  did  not  get  it  until  the  19th ; 
I  knew  that  at  the  time  I  filed  my  answer  in  this  case ; 
as  to  why  in  my  answer  to  interrogatory  No.  4  I  said 
H  know  of  no  request  of  Knott’s  for  the  check  nor  any 
delay  in  its  delivery’  I  cannot  explain  that  at  all.” 

Dante  testified  he  had  no  recollection  of  a  long  con¬ 
versation  wtih  Henry  Schweinhaut,  Merillat’s  clerk, 
in  August,  1925,  and  did  not  recollect  seeing  Schwein¬ 
haut  in  Merillat’s  office. 

On  August  16,  when  Knott  came  (rec.  p.  197)  (italics 
ours)  ”to  see  me  he  said  that  Cohen  was  withholding 
his  check;  he  said  Cohen  was  robbing  him.  After  that 
Knott  and  I  had  quite  a  number  of  talks  about  it,  but 
there  were  only  two  conversations  on  the  subject  be¬ 
tween  August  16  and  19.  The  first  was  in  the  morning 
at  my  office,  the  second  was  at  my  house  at  night,  and 
then  the  following  day,  being  Sunday,  Knott  refused 
to  speak  to  me,  and  he  did  not  speak  to  me  Monday 
until  the  following  day  which  was  the  day  I  invited 
him  down  to  Cohen’s  office  to  try  to  settle  the  dispute. 
In  the  first  conversation  he  said  he  did  not  believe  that 
Cohen  should  charge  him  anything  for  his  services 
because  Cohen  was  a  trustee  of  the  Stilson  Hutchins 
estate.  That  is  about  all  he  said.” 
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(Rec.  p.  198)  “In  the  next  conversation,  which  was 
at  my  house  on  the  evening  of  Saturday,  August  16, 
1924,  Knott  complained  of  how  he  was  being  treated. 
He  was  very  much  excited  and  indulged  in  tears  and  I 
do  not  believe  he  knew  what  he  was  talking  about,  he 
was  too  excited;  as  to  what  I  told  him,  I  told  him  I 
saw  no  reason  at  all  for  him  to  refuse  or  deny  the  de¬ 
mand  or  the  claim  of  the  lawyer  who  saved  for  him  a 
large  commission  which  was  going  to  be  lost.  That 
morning  Knott  told  me  how  much  Cohen  had  charged, 
I  think  he  said  15  per  cent.  I  do  not  recollect  telling 
him  I  thought  Cohen  was  entitled  to  that  sum,  I  do 
not  believe  I  did,  because  I  did  not  know  what  lawyers 
charged  for  services;  Knott  sat  down  on  my  porch 
and  cried  like  a  baby,  much  to  my  disgust;  that  was 
on  the  evening  of  August  16th;  I  said  to  him,  *  Knott 
donH  he  a  damn  fool;  come  into  the  house  and  stop 
crying  about  it.*  He  was  drawing  attention  of  the 
neighborhood  and  I  ordered  him  in  the  house.”  (Ital¬ 
ics  ours.) 

Witness  had  not  told  Schweinhaut  that  in  Cohen’s 
office  when  Knott  came  “because  there  were  several 
people  waiting  there  I  closed  the  door  of  the  library, 
then  told  the  two  of  them  that  I  thought  that  was  the 
time  to  straighten  the  matter  out.”  I  have  no  recol¬ 
lection  whatever  of  that  alleged  interview  with 
Schweinhaut;  I  do  not  remember  seeing  Schweinhaut 
or  talking  with  him  about  it  at  all.” 

In  rebuttal,  Henry  A.  Schweinhaut,  a  member  of  the 
bar,  testified  that  in  August,  1925,  he  was  a  clerk  in 
the  office  of  Merillat  and  that  he  (rec.  p.  199)  “had  a 
conversation  with  William  J.  Dante  in  that  month, 
during  which  Dante  told  him  that  the  day  after  he  had 
told  Knott  not  to  act  like  a  damn  fool  that  they  went 
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to  see  Cohen  and  because  several  people  were  waiting 
to  see  him,  Dante  closed  the  door  of  the  library  and 
then  told  the  two  of  them  that  he  thought  now  was  the 
time  to  straighten  the  matter  out.” 

ARGUMENT 

The  decree  below  was  correct  in  ordering  Cohen  to 
pay  to  the  trustees  the  $2000  as  a  profit  from  trust 
funds  made  by  Cohen  and  costs.  The  one  thing  that 
can  be  said  against  it,  and  of  this  Cohen  cannot  com¬ 
plain,  that  it  did  not  go  far  enough. 

Cohen  is  liable  whether  the  Highlands-Westmore- 
land  sale  was  made  by  him  as  one  of  the  three  trus¬ 
tees,  or,  as  he  has  tried  to  claim  contrary  to  the  clear 
record,  was  made  by  the  beneficiaries  for  one  of  whom 
he  was  acting  as  attorney.  Whether  the  sale  be  as 
Cohen  claims  one  made  by  the  four  tenants  in  common 
and  carried  out  by  their  trustees  or  made  by  the  trus¬ 
tees  the  $2000  was  clearly  made  by  Cohen  out  of  a  fi¬ 
duciary  relationship,  of  which  he  could  not  take  a  sec- 
cret  advantage.  Duty  and  interest  were  clearly 
brought  in  conflict  and  from  the  conflict  Cohen  could 
not  profit  any  more  than  Lee  Hutchins. 

It  is  apparent  that  had  Cohen  dealt  openly  he  never 
could  have  obtained  the  $2,000.  It  is  equally  appar¬ 
ent  that  had  Cohen  but  a  single  purpose,  devotion  to 
duty,  that  for  the  trust  estate  there  would  have  been 
saved  of  the  commission  paid  much  more  than  the  $2000 
he  personally  realized. 

The  contention  that  it  was  an  extortion  from  Knott 
and  none  of  the  business  of  the  trust  estate  emphasizes 
turpitude  but  cannot  relieve  from  liability. 

The  Hutchins  widow,  two  sons  and  granddaughter 
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were  each  and  all,  wills  or  no  wills,  tenants  in  common. 
The  open  question  was  what  percentages  of  the  estate 
should  each  receive.  It  is  manifest  from  the  record, 
as  stated  in  the  answer  of  Mildred  Penn,  filed  by  her 
attorney  Mr.  Johnson,  page  694,  that  the  ‘‘service  by 
said  Cohen  was  in  the  interest  of  all  parties,  because 
the  settlement  of  the  litigation  over  the  will  contest 
which  every  one,  including  the  plaintitf  Hutchins,  was 
striving  to  accomplish,  was  dependent  upon  the  con¬ 
summation  of  said  sale,  under  said  Wardman  offer, 
as  is  admitted  and  alleged  in  the  bill.”  The  answer 
might  have  continued  that  the  sale,  which  Lee  Hutch¬ 
ins  and  Mrs.  Hutchins  and  Dante  and  Cohen  were 
striving  to  bring  about  was  dependent  upon  the  will 
litigation  being  settled,  and  that  the  negotiations 
throughout  were  conducted  with  the  two  inextricably 
intermingled. 

Cohen  was  Lee  Hutchins’  attornev.  Lee  Hutchins  as 
a  tenant  in  common  could  not  have  a  secret  employ¬ 
ment  or  profit — could  not  have  a  right  to  part  of  the 
commission  he  was  seeking  to  have  the  others  pay  as 
part  of  a  sale.  As  Lee  Hutchins  could  not,  so  neither 
could  his  attorney  with  or  without  grant  from  him. 
The  conflict  of  interest  and  duty  necessarily  and  in¬ 
evitably  arose.  Full,  frank,  open  dealings  among  all 
were  demanded. 

As  a  tenant  in  common  seeking  to  sell  an  entire 
piece  of  property  in  which  all  the  tenants  in  common 
were  interested,  Lee  Hutchins  could  not  have  acquired 
a  right  to  obtain  anything  of  value  from  Knott  without 
full,  frank  disclosure  to  his  cotenants.  He  could  sell 
his  own  separate  interest,  whatever  it  might  be,  at 
whatsoever  price  he  chose.  But  when  Lee  Hutchins 
attempted  to  deal  with  or  for  the  whole  piece  of  prop- 
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erty  he  had  a  fiduciary  relation  to  all  the  other  coten¬ 
ants  ivhich  forbade  himself  or  his  attorneys  obtaining 
anything  from  the  sales  agent  or  buyers  ivithout  the^ 
full  knowledge  and  consent  of  his  cotenants.  As  Lee 
the  principal  could  not  so  neither  could  Lee’s  attorney y 
as  Cohen  was  compelled  to  state  he  ivas.  There  could 
be  no  conflict  of  interest  and  duty  legally  possible  in 
such  a  relation.  This  is  settled  laiv.  So  conceding  ar¬ 
guendo  only  Cohen’s  attempted  justification,  it  will 
not  avail  him. 

The  general  doctrine  as  to  the  obligations  owed  by 
one  cotenant  to  another  is  laid  down  in  38  Cyc.,  15,  in 
substance  as  follows: 

Tenants  in  common  have  a  relation  to  an  extent 
quasi  fiduciary  and  one  cotenant  guilty  of  fraud  may 
not  avail  himself  of  the  advantage  thereof,  to  the  dis¬ 
advantage  of  his  cotenant.  Tenants  in  common  by  de¬ 
scent  occupy  a  confidential  relation  toward  each  other 
by  operation  of  law%  as  to  the  joint  property,  and  the 
same  reciprocal  duties  are  imposed  as  if  a  joint  trust 
were  created  by  contract  between  them  or  by  the  act 
of  a  third  person,  and  their  duties  and  obligations  to 
sustain  and  protect  the  common  interest  will  be  vindi¬ 
cated  and  enforced  in  a  court  of  equity  as  a  trust ;  and 
they  and  those  claiming  under  them,  with  notice,  can¬ 
not  assume  a  hostile  attitude  toward  each  other  in 
reference  to  the  common  property.  Citing 

Calkins  vs.  Worth,  215  Ill.  78-84-5,  affirming  117 
Ill.  App.  478. 

King  vs.  Wise,  43  Calif.  628. 

Lewis  vs.  Jacobs,  153  Mich.  664. 

Yarwood  vs.  Johnson,  29  Washington  643. 

Earll  vs.  Stumpf,  56  Wis.  53. 

Smith  vs.  Smith,  150  N.  C.  81. 
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In  Calkins  vs.  Worth,  215  Ill.  78,  it  was  held  where 
one  of  two  tenants  in  common  property  undertakes 
to  negotiate  the  sale  of  the  entire  property  to  a  stran¬ 
ger,  a  fiduciary  relation  arises  between  the  tenants  in 
common  requiring  honesty  and  fair  dealing,  which 
precludes  the  one  negotiating  the  sale  from  taking  ad¬ 
vantage  of  a  concealment  from  the  other  of  the  actual 
consideration  paid,  thereby  securing  more  than  his 
share  of  the  proceeds. 

In  this  case  Calkins  bought  an  apartment  house  for 
himself  and  Worth,  each  paying  half  the  purchase 
price.  Title  was  taken  in  Calkin’s  name  and  Calkins 
then  deeded  an  undivided  half  to  one  York,  as  a  straw 
for  Worth.  Later  Calkins  presented  and  Worth  signed 
a  contract  calling  for  sale  of  Worth’s  half  at  $2000 
less  than  it  later  developed  was  being  paid  Calkins  for 
his  half  by  a  purchaser  of  the  apartment  house,  and 
the  building  was  conveyed  to  the  purchaser.  Worth 
later  learning  the  facts  and  bringing  suit. 

At  page  84  the  Court  says  (italics  ours) : 

‘^It  is  contended  by  appellant  that  the  parties 
were  mere  tenants  in  common,  and  that  a  fiduciary 
relation  does  not  arise,  in  law,  from  such  owner¬ 
ship.  While  ordinarily  the  mere  purchase  of  a 
tract  of  land  by  two  persons  creates  the  relation 
of  tenants  in  common  onlv,  and  while  as  a  general 
rule,  the  embarking  in  a  single  transaction  of  that 
nature  does  not  create  a  partnership,  we  have  no 
doubt  that  the  parties  may  have  a  transaction  in 
real  estate  the  nature  of  which  will  raise  all  the 
duties  and  obligations  of  partners  whatever  the 
relation  may  be  termed  in  law,  whether  that  of 
partnership  or  agency  *  *  *.  The  owners  as  re¬ 
lated  to  their  separate  interests,  could  doubtless 
deal  with  each  other  as  strangers.  One  could  sell 
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to  tlie  other  at  such  price  as  he  deemed  satisfac¬ 
tory, — and  thus  far  the  rule  contended  for  by  ap¬ 
pellant  is  sound  and  could  be  applied;  and  within 
that  rule  each  could  sell  to  a  stranger  on  terms 
that  suited  him,  and  the  other  could  not  complain. 
But  when  either  attempted  to  sell  or  began  nego¬ 
tiations  for  the  sale  of  the  whole  property — not 
only  his  own  hut  the  share  of  the  other — to  d 
stranger,  then  the  law  raised  a  relation  of  trust 
between  them  that  required  honesty  and  fair  deal¬ 
ing  *  *.  The  authorities  cited  by  api^ellant 

upon  the  proposition  that  the  purchaser  though 
a  tenant  in  common,  is  not  called  upon  to  state 
all  he  knows  or  disclose  matters  which  the  vendor 
might  by  reasonable  investigation  ascertain,  state 
correct  principles  of  law  but  are  not  applicable 
to  this  case.  They  ignore  the  fiduciary  relation 
shown  to  exist.** 

The  case  of  Merrill  vs.  Sax,  141  Iowa  386,  the  ap¬ 
pellants  regard  as  particularly  in  point  and  in  the 
quotations  from  that  case  given  below  have  italicized 
language  of  the  Court  they  deem  peculiarly  pertinent. 

In  the  Merrill  case  the  plaintiffs  and  defendants, 
as  what  was  known  as  the  “Ottumwa  parties,”  were 
owners  of  varying  amounts  of  stock  in  the  Ottumwa 
Traction  and  Light  Company.  They  desired  to  sell  if 
a  satisfactory  price  could  be  had.  A  representative  of 
Byllesby  and  Company  visited  Ottumwa  to  investigate 
with  a  view  to  a  stock  purchase.  He  tentatively  sug¬ 
gested  the  price  Byllesby  and  Company  would  pay  pro¬ 
vided  all  the  stock  could  be  bought.  The  Ottumwa 
parties  placed  the  matter  in  the  hands  of  Sax,  to  be 
assisted  by  another  of  them  if  required.  Sax  belong¬ 
ing  to  the  “Ottumwa  crowd”  or  “Ottumwa  parties.” 
Sax  obtained  from  Byllesby  a  contract  to  buy  all  the 
stock  including  Sax’s  own.  The  plaintitfs  signed  an 
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agreement  to  deliver  their  stock  to  Sax  at  stated  prices, 
less  expenses  of  negotiation  not  to  exceed  2  per  cent, 
and  assigned  their  stock.  Then  Sax  went  to  Byllesby 
and  insisted  as  a  condition  of  delivery  that  he  be  paid 
the  equivalent  of  3  per  cent  of  the  entire  purchase 
price  of  all  the  stock.  Ultimately  he  and  Byllesby 
compromised  on  $7680  and  the  stock  was  delivered  and 
the  deal  closed.  Sax  reported  and  accounted  to  the 
Ottumwa  crowd  at  the  contract  2)rice  but  concealed  or 
withheld  receipt  of  the  $7680.  Later,  the  fact  being 
learned,  Sax  was  sued. 

Sax  denied  he  was  acting  as  agent  for  the  plaintiffs 
and  also  pleaded  that  he  undertook  the  contract  with 
Byllesby  on  his  own  responsibility  and  was  under  no 
obligation  to  account  for  the  additional  sum  he  got 
from  Byllesby  above  the  shareholders  sale  price — also 
that  if  there  was  a  tort  it  icas  for  Byllesby  and  not\ 
plaintiffs  to  complain. 

Held : 


‘Ot  is  impossible  to  reconcile  the  admitted  con¬ 
duct  of  appellant  upon  any  other  theory  than  that 
he  undertook  to  and  did  act  in  a  representative 
capacity  for  the  ])laintiffs  and  his  other  fellow 
stock  holders  at  Ottumwa.  Such  being  the  conclu¬ 
sion,  we  have  to  inquire  whether,  conceding  the 
existence  of  that  relation,  he  is  liable  to  account 
to  those  whom  he  represented  for  the  money  ex¬ 
acted  by  him  from  Byllesby  and  Company  in  ex¬ 
cess  of  the  contract  price  of  the  stock.  Counsel 
for  appellant  direct  our  attention  to  a  line  of  au¬ 
thorities  in  support  of  the  proposition  that  a  per¬ 
son  may  act  as  agent  for  both  seller  and  buyer 
where  both  parties  are  aware  of  his  conduct  in 
that  respect  and  consent  thereto,  and  that  the 
agent  of  the  seller  may  rightfully  treat  or  deal 
with  the  buyer  with  respect  to  the  subject-matter 
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of  the  agency  so  long  as  such  conduct  or  dealing 
does  not  conflict  with  the  agent’s  duty  to  his  prin¬ 
cipal.  The  soundness  of  the  doctrine  thus  stated 
need  not  be  questioned,  but  its  application  to  the 
case  at  bar  cannot  be  conceded.  All  of  the  parties 
appellees  and  appellanty  ivere  acting  jointly  in  an 
endeavor  to  get  the  best  possible  price  for  their 
stocky  and  the  execution  of  that  purpose  was  con¬ 
fided  to  appellant.  It  was  clearly  his  duty  to  give 
to  his  associates  the  benefit  of  his  best  service  in 
the  discharge  of  the  trust  confided  to  him,  and  to 
account  for  the  entire  amount  paid  to  him  by  the 
purchaser.  To  say  that  the  money  in  question  was 
not  paid  to  him  in  consideration  of  the  sale  of  this 
stock,  but  was  in  the  nature  of  a  commission  or 
payment  for  services  otherwise  rendered  to  Byl- 
lesby  and  Company  is  to  ignore  practically  all  of 
the  material  facts  in  the  case.”  *  *  * 

**To  call  this  exaction  a  commission  is  to  dress 
the  transaction  in  a  garb  it  is  not  entitled  to  wear. 
The  money  so  received  by  him  was  received  for 
doing  the  very  thing  which  he  had  agreed  to  do 
and  which  in  good  faith  to  those  who  intrusted 
him  with  their  stock  (or  interests)  he  was  bound  to 
do,  and  it  would  be  a  most  dangerous  as  well  as 
inequitable  rule  to  permit  him  to  retain  the  sum 
so  realized  and  avoid  accounting  therefor  *  *  *, 

^^They  were  engaged  in  a  common  enterprise, 
working  together  to  a  common  end,  the  disposition 
of  the  property  of  each  and  all  at  the  best  obA 
tainable  price,  and  each  was  entitled  to  open 
handed  frankness  and  fairness  of  dealing  at  the 
hands  of  the  man  selected  to  represent  them  in  the 
actual  negotiations  and  consummation  of  the  sale. 
Getty  vs.  Devlin,  54  N.  Y.  403.  To  permit  an 
agent  or  confidential  representative  to  secretly 
profit  by  his  manipulation  of  the  subject  mattet 
of  his  agency  is  to  offer  a  premium  to  fraud  and 
breach  of  faith. 

‘^Appellant  makes  the  further  point  that  at  most 
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he  was  acting  as  a  gratuitous  agent  *  *  These 
persons  were  engaged  in  a  common  enterprise  to 
dispose  of  their  holdings  of  stock.  As  the  pur¬ 
chaser  wished  all  or  none,  the  appellant  and  appel¬ 
lees  each  had  a  direct  interest  in  bringing  about 
the  sale  of  his  associates  *  *  *,  Moreover  the 
agent  who  acts  gratuitously  is  not  in  any  manner 
relieved  from  the  ordinary  obligation  upon  agents 
to  act  in  good  faith  with  their  principals,  and  to 
account  to  them  for  all  profits  made  out  of  the 
subject  matter  of  their  agency.’^  (Italics  ours.) 

Answering  a  contention  plaintiffs  were  inequitable 
and  after  availing  of  defendant’s  skill  and  knowledge 
were  coldly  demanding  a  portion  of  that  ivhich  he 
receives  from  another  as  It  is  personal  earnings,^*  the 
court  said:  “Counsel  overlook  the  very  obvious  and 
very  pertinent  truth  that  it  was  appellant’s  skill  and 
knowledge  and  personal  service  which  the  law  bound 
him  to  render  to  those  for  whom  he  undertook  to  act 
*  ^  *  and  would  be  no  justification  for  his  act  in 

secretly  obtaining  a  personal  profit  out  of  the  matter 
ivhich  he  was  conducting  or  professing  to  conduct,  for 
their  mutual  advantaae  and  interest. 


^^Nor  can  his  action  in  this  respect  be  regarded, 
as  a  fraud  or  ivrong  upon  Byllesby  and  Company 
for  which  he  is  accountable  alone  to  that  corpora¬ 
tion  *  *  *,  They  preferred  to  waive  their  right  to 
insist  upon  performance  of  the  agreement  accord¬ 
ing  to  its  terms.  There  was  no  fraud  perpetrated 
upon  them  in  the  legal  acceptation  of  that  word, 

however  such  conduct  mav  be  rated  when  tested 

• 

bv  the  highest  standard  of  business  morals.” 

The  rule  a  fortiori  is  the  same  where,  as  in  the  Hutch¬ 
ins  case,  the  three  trustees  were  attorneys  for  the 
beneficiaries  of  the  Hutchins  estate,  under  any  and  all 


62 


wills  and  also  whether  there  was  intestacy,  and  all  were 
engaged  in  the  common  enterprise  of  settling  the  will 
litigation  and  as  a  necessary  and  indispensable  part 
and  parcel  of  said  settlement  of  the  will  litigation,  of 
making  sale  of  the  Highlands  and  Westmoreland  apart¬ 
ment  houses.  Lee  Hutchins  himself  for  holding  Ward- 
man  in  line  could  not  have  taken  from  Knott  a  share 
of  Knott’s  commission  and  as  C^ohen’s  principal  could 
not  do  so  neither  could  Lee,  assuming  arguendo  only 
the  dead  man  did  assent,  grant  to  (V)hen  authority  to 
represent  Knott  and  take  a  secret  fee  or  commission 
from  Knott  unknown  to  the  other  attornevs  and  bene- 
ticiaries,  all  cooperating  in  the  common  endeavors. 
Cohen’s  secret  position  inevitably  involved  serving 
conflicting  interests  for  Walter  Hutchins,  Lee  and  the 
others  were  interested  in  holding  down  commissions 
and  Cohen  according/  to  his  ou'h  attempted  explanation 
teas  secretly  on  both  sides  of  the  fence  and  yettiny  fees 
from  both  sides. 

Garr  vs.  Boswell,  38  8.  W.  513,  is  a  case  of  sale  by 
cotenants  of  the  entire  property  they  owned.  Certain 
of  them  were  paid  more  than  others,  lii  an  oi)inion 
by  Justice  Paynter,  the  Court  held: 


“When,  as  in  this  case,  the  parties  pro])ose  to 
sell  together,  and  the  act  of  one  is  dependent  upon 
the  act  of  the  others,  good  conscience  and  fair 
dealing  require  that  one  should  not  undertake  se¬ 
cretly  to  procure  for  himself  more  than  it  is  un¬ 
derstood  and  agreed  each  and  all  shall  have.  The 
fact  that  those  who  do  not  partici])ate  in  the  secret 
arrangement  receive  what  they  were,  with  the 
lights  before  them,  willing  to  take,  cannot  atfect 
the  question.  *  *  *  The  money  thus  fraudulently 
obtained  should  be  divided  between  the  parties  as 
the  nominal  consideration,  for  the  land  was  di¬ 
vided.  ’  ’ 
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As  Matter  of  Fact,  Cohen  was  a  trustee  when  the 
sale  was  made.  His  $2,000  was  a  secret  part  of  Knott’s 
commission.  The  sale  and  settlement  of  the  will  liti¬ 
gation  were  inseparably  bound  together.  Whatever 
influence,  if  any,  Cohen  exerted  on  Wardman  was  ex¬ 
erted  as  one  incident  or  detail  of  the  settlement  of 
the  will  litigation.  Cohen  made  every  effort  per¬ 
sonally  and  through  Johnson  to  evade  disclosure,  and 
when  forced  by  Merillat’s  direct  probing,  falsely  said 
the  services  were  long  prior  to  becoming  a  trustee  and 
falsely  denied  receiving  part  of  Knott’s  commission. 
Dante’s  answer  under  oath  to  inteiTogatories  was  wil¬ 
fully  false. 

There  was  no  sale  made  to  Wardman,  Hobbs  and 
Bones  prior  to  the  appointment  of  Gittings,  Merillat 
and  Cohen  as  trustees  and  the  passage  of  title  to  them 
as  trustees.  In  view  of  the  position  of  the  parties  in 
real  interest  in  the  Hutchins  estate  there  never  would 
have  been  any  sale  of  the  Highlands  and  Westmore¬ 
land  had  not  the  will  litigation  been  settled.  As  Git¬ 
tings  testified,  Walter  Hutchins  refused  to  sell  any 
l)roperty  unless  the  will  case  was  settled  and  papers 
signed  first  settling  it.  , 

There  was  not  even  an  offer  pending  for  the  High¬ 
lands  and  Westmoreland  when  the  trustees  were  ap¬ 
pointed.  All  that  existed  were  two  prior  off'ers  which 
had  expired  by  their  own  time  limits  when  the  trus¬ 
tees  were  appointed.  Presumably  the  offerors  were 
still  willing,  but  this  was  mere  presumption.  These 
offers  were  not  then  binding  on  either  of  the  proposed 
buyers.  Baskin  had  made  the  first  offer  on  March  20, 
1924  (rec.  p.  217)  of  $1,250,000,  and  if  that  offer  had 
been  accepted  the  commission  would  have  gone  to 
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Baskins’  broker.  This  offer  evidently  stimulated  Dante 
and  Knott  to  activity,  for  on  March  29,  1924,  Knott 
througli  Dante  submitted  the  Wardman  offer  of  $1,- 
200,000,  and  Dante  wrote  to  Merillat  on  March  31,  1924, 
urging  the  Wardman  offer  instead  of  Baskins’  and 
protesting  his  lack  of  personal  interest  (rec.  p.  256-7). 
On  March  30,  Dante  had  taken  the  offer  to  Gittings 
(rec.  p.  240).  No  deposit  accompanied  it  and  the  offer 
ex])ressly  stated  it  was  not  binding  after  fifteen  days. 
According  to  Cohen’s  witness  Hobbs  it  had  been  with¬ 
drawn  because  of  “unseemlv  delav”  in  acting  on  it, 
tliough  this  withdrawal,  the  evidence  shows,  was  not 
formal  but  by  mere  expiration  of  time.  All  that  Hutch¬ 
ins’  beneficiaries,  or  their  attorneys,  had  on  May  16, 
1924,  when  the  trustees  were  vested  with  title  (rec.  pp. 
24-33)  was  Dante’s  assurance  to  Gittings,  which  the 
latter  was  willing  to  and  did  accept,  that  if  the  full 
commission  were  paid,  Wardman  would  stand  by  his 
off'er.  Walter  Hutchins  and  Merillat  had  agreed  to  the 
full  commission,  but  as  the  will  litigation  was  settled 
loss  of  the  sale  would  not  have  been  regarded  by  them 
as  loss  of  a  valuable  realty  deal,  as  they  thought  price 
too  low  and  commission  too  high  (Gittings,  rec.  p.  138, 
Merillat,  rec.  p.  158).  Wardman  could  have  declined 
and  if  so  the  deal  would  have  been  off.  The  trustees 
were  required  by  the  signed  paper  to  accept  a  better 
offer  if  received. 

Gittings  testified  (rec.  p.  149) :  ‘‘Both  offers  had 
expired  at  that  time,  by  their  own  time  limits.”  After 
Cohen  was  trustee  Cohen  said  he  would  see  Wardman. 
Gittings  testified  (rec.  p.  143) :  “Cohen  showed  Mr. 
^lerillat  and  myself  the  new  draft  Mr.  Johnson  had 
prepared  (the  contract  that  Wardman,  Hobbs  and 
Bones  signed  to  buy  the  Highlands  and  Westmore- 
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land  (rec.  pages  37-41).  We  were  trustees,  and  he 
asked  our  permission  to  take  the  matter  up  with  Ward- 
man  and  see  if  the  sale  could  not  be  consummated,  and 
Mr.  Merillat  and  I  both  said,  ‘of  course,  go  ahead  and 
see  what  you  can  do.’  ” 

He  ((yohen)  said  he  knew  Wardman  very  well  and 
would  aj3proach  him  at  the  Racquet  Club  some  day  and 
take  the  matter  up.  He  thought  that  was  the  best  way 
to  handle  the  situation.  When  the  litigation  was  settled 
it  was  agreed  that  the  full  commission  be  paid  the 
brokers;  prior  to  that  in  the  negotiations  the  question 
of  amount  had  been  discussed.  Gittings  (rec.  p. 
150):  “1  know  positively  that  when  he  (Cohen)  got 
permission  from  Mr.  Merillat  and  myself  to  see  Ward- 
man  for  the  purpose  of  reviving  the  offer  that  he  was 
trustee.”  No  mention  was  made  by  Cohen  of  repre¬ 
senting  or  expecting  anything  from  Knott. 

Merillat  testified  (rec.,  p.  159)  :  “After  we  had  ad¬ 
justed  all  our  differences  Mr.  Cohen  made  the  remark 
that  now  we  have  fixed  up  the  will  matter  one  more 
matter  has  come  iq),  as  was  always  hapi)ening  with  the 
Hutchins  estate,  that  Tyler  &  Rutherford  had  written 
some  letter  that  had  sent  Wardman  up  in  the  air.  He 
said,  ‘1  will  see  him  at  the  Raccjuet  Club  and  the  com¬ 
mission  matter  being  all  right  1  can  fix  it  up.’  That  to 
the  best  of  my  recollection  was  May  16,  1924.  Mr. 
Cohen  suggested  that  he  would  see  Wardman,  if  it  met 
our  approval,  at  the  Rac(piet  Club,  and  we  told  him  it 
did,  and  when  he  returned  from  Boston  and  Atlantic 
City  he  reported  to  us  that  he  had  seen  Mr.  Wardman 
and  it  was  all  right,  and  said,  ‘I  have  his  check  for  a 
thousand  dollars  in  my  pocket.’  ” 

The  minute  made  by  Cohen  himself.  May  24,  1924, 
of  the  proceedings  of  the  trustees  acoords  with  the  tes- 
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timony  of  the  cotrustees  and  the  documentary  evidence. 
It  states  (rec.  p.  239):  “The  sale  of  the  High- 
lands-Westmoreland.  Mr.  Cohen  reported  his  inter¬ 
view  with  Mr.  Wardman  and  action  with  regard  to  the 
sale,  all  of  which  was  approved  by  the  trustees.  The 
deposit  of  $1,000  made  by  Wardman  was  authorized 
to  be  deposited.” 

Had  Wardman  not  signed  the  contract  dated  May 
24,  1924,  and  made  the  deposit  there  would  have  been 
no  sale.  It  is  idle  to  suggest  that  in  this  event  Cohen 
would  have  claimed  a  fee  of  Knott  for  using  his  influ¬ 
ence  with  Wardman.  Cohen  never  sent  Knott  a  bit!. 
The  fact  he  fixed  his  fee  at  15  per  cent  shows  his  fee 
is  claimed  for  services  in  getting  Wardman  to  sign 
the  contract.  This  was  after  he  was  trustee.  Like¬ 
wise  if  a  better  offer,  for  example  a  cash  offer  of 
$1,225,000,  had  come  in  before  May  20,  1924,  the  trus¬ 
tees  must  have  accepted  it  and  not  the  Wardman  offer 
under  the  paper  signed  May  16,  1924. 

Cohen  in  the  Johnson  letters  said  his  services  to 
Knott  were  “long  prior”  to  the  sale,  but  did  not  dis¬ 
close  the  services.  In  the  same  letters  he  untruly 
said  he  did  not  know  the  $2,000  came  out  of  the  Knott 
commission.  Cohen  testified  Knott  did  not  have  $1,350 
in  bank  when  he  got  the  check. 

Cohen  in  his  testimony  sought  to  minimize  his  part 
in  and  knowledge  with  respect  to  the  Baskin  and  Ward- 
man  offers  prior  to  April  28,  1924,  when  Dante  and 
Knott  came  to  see  Cohen.  The  letter  of  Gittings,  how¬ 
ever,  to  Cohen  of  April  9,  1924,  is  addressed  to  both 
Merillat  and  Cohen  and  speaks  of  the  two  pending  of¬ 
fers,  and  later  Merillat,  Gittings  and  Cohen  conferred, 
so  Cohen  expressly  knew  of  these  offers  and  that  ac¬ 
ceptance  of  the  Wardman  offer  was  insisted  on  by 
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Mrs.  Hutchins,  that  she  wanted  and  needed  the  cash 
and  notes  to  come  therefrom  and  only  on  condition  of 
getting  entire  the  Wardman  proceeds  would  settle  the 
Hutchins  litigation.  When  both  Lee  and  Walter  re¬ 
fused  to  agree  the  widow  should  obtain  30  per  cent  of 
the  estate  in  the  will  litigation  Gittings  as  he  testified 
dropped  the  attempt  to  settle  and  the  Highlands-West- 
moreland  otfers  were  dropped  also,  for  Walter  Hutch¬ 
ins  announced  he  would  not  sell  unless  there  was  a  set¬ 
tlement.  The  revivor  came  early  in  May,  Merillat  re¬ 
ceiving  an  intimation  within  the  very  first  few  days  of 
May  that  the  widow  woud  agree  to  an  even  division. 
The  formal  announcement  came  May  6,  1924.  Dante, 
Lee  and  Cohen  had  been  cooperating  throughout  for 
what  Lee  had  insisted  on  since  his  father  died.  Cohen 
was  in  a  quasi  fiduciary  relation  to  the  will  settle¬ 
ment  and  to  its  inseparable  concomitant  sale  of  the 
Highlands  and  Westmoreland  throughout  the  1924  at¬ 
tempts  at  settlement  and  could  not  plan  or  accept  a 
secret  or  an  adverse  interest. 

There  is  no  difference  in  essence  between  the  duties 
owing  by  trustees,  agents,  guardians,  executors  and  at¬ 
torneys,  in  so  far  as  relates  to  the  fidelity  due  prin¬ 
cipals.  This  court  in  a  number  of  cases  has  very 
strongly  emphasized  the  obligation  of  frank,  fair,  open 
dealing  requisite  on  the  part  of  fiduciaries  and  the 
Supreme  Court  of  the  United  States  in  at  least  two 
appeals  from  this  court  has  extended  the  doctrine  be¬ 
yond  what  this  court  thought  was  the  limit  to  which  it 
should  go,  namely,  in  Magruder  vs.  Drury,  235  U.  S. 
106,  and  Jackson  vs.  Smith,  254  U.  S.  586,  so  as  to  em¬ 
brace  pretty  much  every  situation  in  which  there  might 
come  up  a  conflict  between  interest  and  duty. 

In  Dahlgren  vs.  Story,  39  Appeals  D.  C.  29,  Cobb, 
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a  partner  of  Story,  opened  up  negotiations  with  Dahl- 
gren  and  others  for  the  sale  by  them  of  some  lots  and 
by  Dahlgren  and  his  cotrustees.  The  purchaser  was 
one  Lehr.  In  order,  as  claimed,  to  assure  the  pur¬ 
chaser  Lehr  of  the  safety  of  the  venture  Cobb  agreed 
in  writing  to  guarantee  Lehr  against  loss  if  he  bought 
of  the  trustees.  Lehr  and  Cobb  later  sold  and  at  a 
profit  which  they  divided.  Story  and  Cobb  were  sued 
by  the  trustees  as  being  their  agents  in  making  the 
sale. 

This  court,  rev^ersing  the  lower  court,  held  that  the 
fiduciary  relation  existing  between  the  parties  charged 
Storv  and  Cobb  “with  a  sacred  trust,  which  demanded 
of  them  a  complete,  open  and  frank  disclosure  to  plain¬ 
tiffs  of  ev^ery  step  taken  in  the  transaction  from  the 
date  of  the  creation  of  the  agency  until  the  transaction 
was  finally  closed”  and  forbade  Story  and  Cobb  from 
placing  themselves  in  any  attitude,  however  profitable, 
“that  would  even  appear  to  be  antagonistic  to  the  in¬ 
terests  of  plaintiffs,  without  first  having  secured  their 
consent  after  a  full  disclosure.” 

The  law,  as  heretofore  shown,  is  well  settled  that 
while  one  tenant  in  common  may  sell  his  own  interest 
in  an  estate  on  such  terms  as  he  may  choose  that  where 
such  tenant  in  common  undertakes  to  deal  with  and 
make  disposition  of  the  entire  estate  or  an  entire  piece 
of  property  belonging  to  the  estate  that  such  tenant  in 
common  is  in  a  fiduciary  relation  to  the  other  tenants 
in  common  and  in  such  matter  of  sale  of  the  entire  in¬ 
terests  must  make  the  same  complete,  open  and  frank 
disclosure  referred  to  in  Dahlgren  vs.  Story.  Lee 
Hutchins  could  not,  hence,  under  any  conditions,  with¬ 
out  full  disclosure  to  Walter  Hutchins,  Rose  Hutch¬ 
ins  and  Mildred  Penn,  have  undertaken  any  sale  of  the 
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Highlands-AVestmoreland  with  any  right  to  claim  any 
part  of  the  commission  due  and  payable  to  Zach  Knott. 
When  Lee  Hutchins,  therefore,  entrusted  to  Myer 
Cohen  as  his  attorney  or  agent  the  sale  of  the  High- 
lands-Westmoreland  by  negotiations  with  either  Ward- 
man,  Hobbs  and  Bones  or  with  them  and  the  other 
beneficiaries  of  the  Hutchins  estate  or  their  attorneys, 
Lee  Hutchins  could  not  have  accjuired  any  right  to 
share  in  Knott’s  commission  or  claim  rendition  of 
services  to  Knott,  agent  for  the  purchaser,  without  a 
full  and  frank  discussion  to  Walter  Hutchins,  Rose 
Hutchins  and  Mildred  Penn.  As  Lee  Hutchins  could 
not  do  so,  neither  could  any  authority  from  him  war¬ 
rant  Cohen  doing  or  receiving  fee,  pay,  or  commis¬ 
sions  that  Lee  could  not  receive  for  the  sale.  This  is 
so  even  if  the  sale  of  the  apartment  houses  alone  were 
involved,  aside  from  the  real  fact,  sought  to  be  avoided 
by  Cohen  contrary  to  the  ])lain  evidence,  that  sale  of 
the  Highlands-AVestmoreland  and  settlement  of  the 
Hutchins  litigation  were  inseparably  intermixed  and 
involved  a  common  interest,  which  common  interest 
was  being  furthered  by  all  parties  concerned  and  their 
attorneys. 

This  fiduciarv  relation  of  tenants  in  common  to  each 
other  when  they  are  endeavoring  to  dispose  of  the  en¬ 
tire  interests  of  all  the  tenants  in  common  establishes 
a  fiduciary  relation  or  quasi  fiduciary  relation  totally 
in  conflict  with  dealings  between  strangers  where  the 
doctrine  of  caveat  emptor  obtains. 

The  attempts  of  Cohen  and  Johnson  in  their  corre¬ 
spondence  with  Merillat  and  Gittings  to  ascertain  if 
possible  how  much  ]\Ierillat  knew  and  what  proof  he 
had  and  whether  the  only  evidence  was  Knott’s  state¬ 
ments,  and  when  pinned  down,  the  denial  Cohen  had 


70 


received  any  part  of  Knott’s  commission  and  the  claim 
Cohen’s  services  to  Knott  were  ^'long  prior  to  May 
16,  1924/^  when  Cohen  became  a  trustee,  shows  they 
recognized  the  facts  would  destroy  Cohen  if  they  came 
to  light  unless  as  they  hoped  they  could  roly  on,  the 
still  more  damning  proposition  as  to  Cohen  being  a  fit 
man  for  trustee,  that  Cohen  had  extorted  money  from 
Knott  and  appellants  could  not  complain  of  it.  Mer¬ 
rill  vs.  Sax,  supra,  ends  the  legal  proposition  as  to 
extortion,  relieving  Cohen. 

Similarly  the  record  shows  the  close  cooperation 
between  Dante  and  Cohen  in  its  evidence  that  Cohen 
tried  to  get  Dante  $150,000  commissions  in  the  settle¬ 
ment  in  addition  to  the  $119,000  he  had  drawn  down 
and  paid  to  himself  and  to  charge  Walter  Hutchins 
with  rent  for  the  house  1308  16th  Street,  in  which  he 
had  been  living  and  yielded  only  when  Merillat  an¬ 
nounced  to  Cohen  he  would  attend  no  more  meetings 
until  Cohen  called  one  and  that  the  call  would  be 
deemed  notice  Cohen  had  yielded  on  both  demands, 
namely,  Walter  Hutchins’  right  to  the  house  he  lived 
in  just  as  the  widow  and  Lee  had  deeds  to  property 
Stilson  Hutchins  in  his  life  had  given  them  as  homes 
and  that  Dante’s  total  compensation  should  not  exceed 
$150,000  and  should  not  be  $150,000  plus  his  prior 
drawings  down.  Cohen’s  testimony  he  could  not  re¬ 
member  this  crucial  period  of  the  Hutchins  negotia¬ 
tions  and  his  concessions  is  unbelievable.  Also  Cohen’s 
attempts  to  retain  Dante  as  agent  indefinitely  and  his 
statement  in  the  spring  of  1925  when  urging  Dante’s 
retention  that  he  had  investigated  and  knew  Dante  had 
received  no  part  of  Knott’s  commission,  concealing 
the  disclosure  that  he,  Cohen,  had  received  part  of  it. 

In  Jackson  vs.  Smith,  254  U.  S.  586,  the  trustees 
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under  a  mortgage  note  to  secure  an  insolvent  building 
association,  at  the  request  of  the  receiver  for  the  in¬ 
solvent  association,  advertised  a  piece  of  real  estate 
for  sale  by  foreclosure  for  default  in  payment  of  the 
deed  of  trust  note.  The  receiver  for  the  building  as¬ 
sociation  and  his  attorney,  after  an  unsuccessful  at¬ 
tempt  to  sell,  arranged  for  a  readvertisement  of  sale 
and  arranged  with  a  third  person  that  this  third  per¬ 
son  at  llie  second  sale  should  in  the  exercise  of  his 
independent  judgment  buy  in  the  real  estate  and  that, 
if  he  happened  so  to  buy  in,  all  three  would  jointly 
share  in  the  gains  and  losses.  The  mortgage  trustee 
and  the  auctioneer  were  given  no  instructions  regard¬ 
ing  the  sale  but  proceeded  in  the  ordinary  manner  and 
there  was  competition.  Wilson,  tlie  third  person  re¬ 
ferred  to,  after  a  sale  fairly  conducted,  purchased 
the  proi)erty  and  thereafter  held  it  as  the  property  of 
the  three  persons,  later  realizing  a  profit  on  resale. 
Subsequently,  a  new  receiver  was  appointed  and  learn¬ 
ing  the  facts  brought  suit  to  recover  the  profits.  The 
Sui)reme  Court  held  such  ])rofits  recoverable  and  said 
that  it  was  the  affirmative  duty  of  the  receiver  Am¬ 
brose  to  realize  the  largest  price  and  that  when  Am¬ 
brose  agreed  with  Smith  and  Wilson  to  join  in  Wil¬ 
son’s  purchase,  Ambrose  ''placed  himself  in  a  posi¬ 
tion  in  which  his  personal  interests  ivere,  or  might 
be,  antagonistic  to  those  of  his  trust/^  (Italics  ours.) 
That  the  course  taken  was  one  which  a  fiduciarv  could 
not  legally  pursue,  citing  ^ragruder  vs.  Drury,  235 
U.  S.  106-19-20.  The  court  held  that  since  Ambrose 
did  pursue  this  course  and  profits  resulted  ‘^that  the 
law  made  him  accountable  to  the  trust  estate  for  all 
the  profits  obtained  by  him  and  those  who  were  asso¬ 
ciated  with  him  in  the  matter,  although  the  estate  may 
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not  have  been  injured  thereby/’  and  that  tlie  other  two 
‘‘who  knowingly  joined  a  tidiiciary  in  such  an  enter¬ 
prise  likewise  become  jointly  and  severally  liable  with 
him  for  such  profits,”  and  held  therefore  that  Smith, 
Wilson  and  Ambrose  were  all  liable. 

The  case  of  Magruder  vs.  Drury,  235  IT.  S.  10(3,  had 
as  its  essential  facts  the  following: 

Arms  and  Drury  were  a  firm  of  real  estate  agents 
and  note  brokers  and  Drurv  with  one  Hichardson  were 
executors  and  trustees  of  an  estate  under  a  will.  The 
estate  held  a  number  of  second  trust  notes.  Arms  and 
Drury  were  paid  a  commission  of  one  to  two  ])er  cent 
upon  these  notes  by  the  borrowers  of  the  money  which 
they  loaned  on  trust  notes.  Drury,  when  moneys  came 
in  from  the  estate  of  which  be  was  executor,  would  in 
the  regular  course  of  the  business  ot*  Arms  and  Drury 
invest  moneys  coming  in  to  the  estate  in  these  mort¬ 
gage  notes.  The  court  found  that  the  Arms  and  Drury 
transactions  had  not  cost  the  estate  a  [)enny  more  than 
if  the  transactions  had  been  had  with  some  other  firm 
or  individual  and  on  the  contrai  v  that  the  relation  of 
the  firm  of  Arms  and  Drurv  to  Drurv  as  a  trustee  had 
benefited  the  estate  in  fact  by  enabling  Drury  as  a  trus¬ 
tee  to  make  reinvestments  immediately  of  funds  with¬ 
out  loss  of  time.  It  was  contended  that  it  was  not 
proper  to  make  Drury,  by  reason  of  his  position  as 
trustee,  give  not  only  his  valuable  services,  commer¬ 
cial  knowledge  and  business  acumen  to  the  estate  of 
which  he  was  trustee  but  also  make  a  gift  of  profits  on 
individual  moneys  of  Arms  and  Drury.  The  Supreme 
Court,  however,  took  a  contrary  view  and  held: 

“It  is  a  well  settled  rule  that  a  trustee  can  make 
no  profit  out  of  his  trust.  The  rule  in  such  cases 
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springs  from  his  duty  to  protect  the  interests  of 
the  estate,  and  not  to  permit  his  personal  interest 
to  in  any  wise  contlict  with  his  duty  in  that  respect. 
The  intention  is  to  provide  against  any  possible 
selfish  interest  exercising  an  influence  which  can 
interfere  with  the  faithful  discharge  of  the  duty 
which  is  owing  in  a  fiduciary  capacity.  *  *  *  It 
makes  no  difference  that  the  estate  was  not  a  loser 
in  the  transaction,  or  that  the  commission  was  no 
more  than  the  services  were  reasonably  worth.  It 
is  the  relation  of  the  trustee  to  the  estate  which 
prevents  his  dealing  in  such  way  as  to  make  a  per¬ 
sonal  profit  for  himself.  The  findings  show  that 
the  firm  of  which  Mr.  Drury  was  a  member,  in 
making  the  loans  evidenced  by  these  notes,  was 
allowed  a  commission  of  1  to  2  per  cent.  Thils 
profit  was  in  fact  realized  when  the  notes  were 
turned  over  to  the  estate  at  face  value  and  accrued 
interest.  The  value  of  the  notes  when  they  were 
turned  over  depended  on  the  responsibility  and  se¬ 
curity  back  of  them.  When  the  notes  were  sold 
to  the  estate  it  took  the  risk  of  payment  without 
loss.  AMiile  no  wrong  was  intended,  and  none  was 
in  fact  done  to  the  estate,  we  think  nevertheless 
that  upon  the  principles  governing  the  duty  of  a 
trustee,  the  contention  that  this  profit  could  not  be 
taken  by  Mr.  Drury,  owing  to  his  relation  to  the 
estate,  should  have  been  sustained.’^ 

In  the  instant  case  the  record  evidences  clearly,  to 
a  demonstration,  that  had  Cohen  been  guided  by  fi¬ 
delity  to  trust  the  estate  never  would  have  had  to 
pay  anything  like  $36,000  commission.  It  also  evi¬ 
dences  Cohen’s  intention  and  purpose  to  make  all  the 
profits  possible  out  of  the  Hutchins  estate;  that  when 
disclosure  came  he  resorted  first  to  futile,  foolish  at¬ 
tempted  intimidation,  then  to  false  statements  in  let¬ 
ters  to  which  he  did  not  append  his  own  name  and 
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then  both  he  and  Dante  to  answers  that  in  the  light 
of  the  evidence  Knott’s  tears  over  his  check  being 
withheld  and  the  other  evidence  are  untrue  and  in¬ 
credible.  The  decree  as  to  Cohen  repaying  the  trust 
estate  and  paying  costs  was  just  and  proper. 

John  E.  Laskey, 
Attorney  for  Appellees ^  Walter 
Stilson  Hutchins  and  Charles  11. 
Merillaty  Trustees. 
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IN  THE 


CQ^uurt  of  Appeals,  ItHtrtrt  of  CHoIumbta 


No.  4710. 


Charles  H.  Merillat,  Trustee,  and  Walter  Stilson, 

Hutchins,  Appellants, 

vs. 

Myer  Cohen,  Trustee,  Appellee, 


BRIEF  OF  APPELLANTS. 


STATEMENT  OF  THE  CASE. 

This  is  a  cross  appeal  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia  and  comes  before 
this  court  with  cause  No.  4709,  in  which  Myer  Cohen, 
Trustee,  is  appellant.  The  court  below  by  its  decree 
(rec.  p.  107)  ordered  Cohen,  defendant  below,  to  pay 
over  to  Thomas  Morton  Gittings,  Charles  H.  Merillat 
and  Myer  Cohen,  trustees  of  the  estate  of  Stilson 
Hutchins,  deceased,  $2,000,  “being  the  part  received 
by  him  of  the  commission  of  one  Zach  M.  Knott  on  the 
sale  of  the  Highlands  and  Westmoreland  apartment 
houses,’’  and  taxed  costs  against  said  Cohen,  but 
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denied  the  prayer  of  the  bill  asking  Cohen’s  removal 
as  trustee.  Cohen  appealed  from  the  decree  and 
Charles  H.  Merillat,  as  trustee,  and  Walter  Stilson 
Hutchins,  as  one  of  the  beneficiaries  and  cestui  que 
trustents  of  Stilson  Hutchins’  estate,  cross  appeal  be¬ 
cause  of  the  refusal  to  remove  Cohen. 

The  estate,  as  the  records  of  this  court  show,  was 
long  in  litigation,  mainly  but  not  exclusively  over  the 
wills  of  the  decedent.  Cohen  throughout  it  was  at¬ 
torney  for  Lee  Hutchins  and  Mildred  Penn,  Gittings, 
father  and  son,  for  the  widow  and  Merillat  for  Walter 
Hutchins.  Dante  was  trustee  and  collector  of  the  es¬ 
tate,  held  a  power  of  attorney  from  Lee  Hutchins  and 
cooperated  with  Lee  and  Cohen  throughout. 

Negotiations  were  actively  entered  upon  in  1924  to 
end  this  litigation  and  on  May  16,  1924,  were  crowned 
with  success  as  a  result  of  the  widow  Rose  Keeling 
Hutchins  finally  agreeing  in  May,  1924,  to  take  25  per 
cent  as  her  share  of  the  estate,  strictly  provided  that 
coincident  with  a  compromise  of  the  litigation  there 
should  be  a  sale  of  the  Highlands  and  Westmoreland 
apartment  houses  and  an  immediate  distribution  made 
to  her  of  one-fourth  of  the  proceeds  without  diminution 
from  her  share,  at  that  time,  of  any  sum  by  reason  of 
the  fact  that  she  was  the  largest  borrower  from  the 
estate  of  those  interested  therein  (rec.  p.  225-26). 

The  appellant  Walter  Stilson  Hutchins  refused  to 
make  sale  of  said  apartment  houses  or  to  accept  any 
offers  that  had  been  made  for  them  unless  on  the  condi¬ 
tion  that  first  there  should  be  an  agreement  of  settle¬ 
ment  of  the  will  litigation,  (rec.  pp.  219;  226-7 ;  257-9; 
270)  Walter  Hutchins  was  willing  to  reduce  his 
share  of  the  estate  as  given  to  him  by  his  father’s  wills 
provided  the  widow  would  do  the  same.  Lee  Hutchins 
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and  Mildred  Penn,  through  Myer  Cohen,  insisted  at  all 
times  from  the  death  of  Stilson  Hutchins  that  their 
shares  must  be  brought  up  from  lesser  percentages 
than  one-fourth  to  a  full  equal  one-fourth  each  with 
the  others  (Cohen,  rec.  p.  280).  Widow,  two  sons  and 
granddaughter  were  at  all  times  tenants  in  common 
of  the  estate,  will  or  no  will  (rec.  p.  258). 

Throughout  the  settlement  negotiations,  there  was 
coupled  by  the  widow  sale  of  the  Highlands  and  West¬ 
moreland  and  immediate  distribution  of  proceeds  of 
sale  as  part  of  any  will  settlement.  On  Walter  Hut¬ 
chins^  part,  there  was  always  coupled  settlement  of 
the  will  controversy  as  condition  precedent  to  sale  of 
the  Highlands  and  Westmoreland.  The  defendant 
Cohen,  Lee  Hutchins  and  the  trustee  and  collector 
Dante  desired  sale  of  the  Highlands  and  Westmoreland 
apartment  houses,  irrespective  of  the  will  controversy. 

In  May,  1924,  the  widow  receded  from  her  position 
she  must  have  thirty  per  cent  or  more  of  the  estate  and 
came  down  to  a  flat  25  per  cent  (rec.  pp.  222-24)  con¬ 
ditioned  on  contemporaneous  sale  of  the  Highlands 
and  Westmoreland  and  prompt  distribution  of  its  pro¬ 
ceeds.  There  had  been  offers  for  the  Highlands  and 
Westmoreland  made  in  March,  1924,  but  the  time  lim¬ 
its  on  the  offers  had  expired  due  to  Walter  Hutchins’ 
refusal  to  sell  at  any  such  figures  as  were  offered  un¬ 
less  a  will  settlement  was  an  inducement  thereto. 

On  May  IG,  1924,  an  agreement  of  settlement  of  the 
will  controversy  was  signed  by  the  four  beneficiaries 
of  the  Hutchins  estate  except  that  Mildred  Penn’s 
formal  signature  awaited  taking  of  the  paper  to  her  by 
Cohen. 

The  agreement  as  executed  provided  for  a  flat  divi¬ 
sion  after  expenses  of  25  per  cent  all  around  among 
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the  widow  and  heirs,  except  that  before  division  there 
was  to  be  deeded  to  Walter  Hutchins  the  house  in  which 
he  had  been  living  for  many  years,  No.  1308  Sixteenth 
Street  (rec.  p.  21).  It  provided  the  estate  should  be 
conveyed  by  Dante  who  held  legal  title  to  three  trus¬ 
tees,  all  attorneys  who  had  been  active  in  the  litigation, 
Gittings  as  representing  the  widow,  Merillat  as  repre¬ 
senting  the  son  Walter  Hutchins  and  Cohen  as  repre¬ 
senting  the  son  Lee  Hutchins  and  the  granddaughter, 
Mildred  Penn  (rec.  p.  23).  Also  that  these  trustees 
would  sell  the  real  estate  and  distribute  its  proceeds 
ratably  among  the  widow  and  heirs  on  a  one-fourth 
basis.  The  understanding  and  agreement  was  that 
they  would  sell  the  Highlands  and  Westmoreland  to 
Wardman,  Hobbs  and  Bones  as  per  a  prior  expired 
offer  (rec.  p.  121-123)  which  had  been  submitted 
through  one  Zach  M.  Knott,  a  realty  broker  boarding 
with  Dante,  unless  a  better  offer  were  received  before 
May  20,  1924.  There  were  the  Baskin  offer  and  the 
Wardman  offer  but  both  had  expired  by  their  own 
time  limits  (rec.  p.  241). 

The  agreement  which  had  been  reached  required  ex¬ 
ecution  of  four  papers  and  all  were  dated  May  16,  1924. 
One  an  agreement  of  settlement,  (Exhibit  A,  rec.  pp. 
19-24),  signed  by  widow  and  the  heirs  at  law  and  their 
spouses  where  not  single  and  joined  in  by  Dante  and 
wife,  Dante  being  holder  of  legal  title  and  also  inter¬ 
ested  in  that  the  settlement  involved  his  commissions. 
Second,  Exhibit  B,  a  transfer  by  deed  in  trust  of  the 
real  estate  to  Gittings,  Merillat  and  Cohen,  trustees. 
Third,  Exhibit  C,  a  transfer  of  the  personal  estate  to 
the  three  trustees,  with  provision  for  Dante  winding 
up  his  accounts  as  collector  and  administrator.  Fourth, 
the  following  paper  {italics  ours)  drafted  and  executed 
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immediately  after  the  three  named  (rec.  p.  227)  and  as 
part  of  the  settlement  agreement  but  which  Walter 
Hutchins  and  Merillat  as  his  attorney  declined  to  sign 
until  after  the  three  deeds  aforesaid  were  executed  and 
delivered  for  recordation: 

‘‘Washington,  D.  C.,  May  16th,  1924. 

“Whereas,  a  written  offer  has  been  submitted  by 
Harry  Wardman,  James  D.  Hobbs  and  Thomas  Bones 
for  the  purchase  of  the  Highlands  and  the  Westmore¬ 
land,  and  the  lot  adjoining  the  Westmoreland  on  the 
West,  it  is  hereby  agreed  by  the  undersigned  that  un¬ 
less  a  better  offer  for  the  property  he  obtained  on  or 
before  May  20,  1924,  that  the  said  offer  be  accepted. 

Mildred  Rogers  Penn. 

Walter  Stilson  Hutchins. 

Lee  Hutchins. 

Rose  Keeling  Hutchins. 

Dante  had  emphatically  assured  Gittings  that  Ward- 
man  would  renew  his  offer  if  full  commissions  were 
paid  (rec.  p.  228-9)  and  Cohen  told  Gittings  and  Mer¬ 
illat  when  the  will  settlement  papers  were  signed  that 
he  would  see  Wardman  (rec.  p.  227-8;  260-61)  at  the 
Racquet  Club  and  see  if  the  sale  could  not  be  consum¬ 
mated  (rec.  p.  228,  260-61). 

On  May  24,  1924,  there  was  executed  by  Gittings, 
Merillat  and  Cohen,  trustees,  as  vendors  and  by  Harry 
Wardman,  Thomas  P.  Bones  and  James  D.  Hobbs,  as 
purchasers,  a  contract  of  sale  (Exhibit  D,  rec.  p.  37) 
whereby  the  trustees  agreed  to  sell  to  the  purchasers 
the  Highlands  and  Westmoreland  apartment  houses 
and  a  small  intervening  lot  for  $1,200,000,  the  purchas¬ 
ers  making  a  deposit,  for  the  first  time,  of  $1,000  and 
agreeing  to  pay  $99,000  additional  at  time  of  convey¬ 
ance,  to  assume  the  existing  encumbrances  on  the  prop- 
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erties  sold  of  $346,733.33  and  to  give  their  joint  and 
several  promissory  notes  in  the  sum  of  $753,266.67. 
The  trustees  agreed  to  pay  $36,000  “jointly  to  Z.  M. 
Knott  and  the  Wardman  Construction  Company  as 
compensation  for  services  rendered  in  negotiating  this 
sale,  provided  this  sale  be  consummated^’  and  the  $100, 
000  cash  be  paid  and  deferred  purchase  money  notes  be 
given. 

A  memorandum  drawn  by  Cohen  was  put  in  the 
trustee  minutes  of  May  24,  1924  (rec.  p.  238-9)  that 
Cohen  had  seen  Wardman  and  obtained  the  $1,000 
deposit. 

It  is  $2,000  of  this  $36,000  that  Cohen  demanded  and 
received  of  Knott  without  the  slightest  knowledge  of 
his  cotrustees  until  nearly  a  year  later,  that  the  court 
below  (rec.  p.  106-7)  ordered  Cohen  to  restore  to  the 
trustees.  Walter  Hutchins  had  objected  to  the  com¬ 
mission  of  $36,000  as  excessive  and  he  and  Merillat 
agreed  to  it  only  when  told  by  Cohen  otherwise  the 
sale  could  not  be  made  (rec.  p.  221,  225,  228,  260,  271) 
and  by  Gittings  that  unless  the  sale  were  agreed  to 
there  could  be  no  will  settlement  (rec.  p.  219,  224,  225, 
260,  270,  271). 

The  contract  of  sale  was  consummated  on  August  15, 
1924,  (rec.  p.  229)  at  the  office  of  Cohen.  The  trustees 
were  i)aid  the  balance  of  $99,000,  and  same  was  depos¬ 
ited  in  the  Federal  American  Bank  with  which  ^Ir. 
Cohen  was  connected.  It  was  known  by  all  the  trustees 
at  that  time  (rec.  p.  229)  that  Knott  was  connected  with 
the  office  of  Tyler  and  Rutherford  (rec.  p.  280)  which 
for  years  had  handled  most  of  the  loans  on  Hutchins 
properties  and  that  Tyler  and  Rutherford  were  inter¬ 
ested  in  Knott’s  share  of  the  commission  (rec.  p.  229). 
Checks  dated  August  15,  1924,  had  been  made  out  and 
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signed  by  the  trustees  for  $18,000  to  the  order  of  the 
Wardman  Construction  Company  for  half  of  the  com¬ 
mission  and  to  the  order  of  Knott  for  $18,000  for  the 
other  half  of  the  commission  (rec.  p.  229).  The  check 
for  the  Wardman  Company  was  delivered  immediately 
to  Hobbs.  Cohen  said  that  Knott  was  coming  to 
his  office  that  afternoon  or  the  next  morning  and  at 
Cohen’s  request  the  check  for  Knott’s  $18,000  was 
turned  over  to  Cohen  who  told  his  cotrustees  he  would 
deliver  to  Knott  (rec.  p.  229,  261). 

Knott  was  informed  by  Dante  the  sale  had  been 
closed  and  to  go  to  Cohen’s  office  to  get  his  check 
(rec.  p.  207).  The  Knott  $18,000  check  which  was  of¬ 
fered  in  evidence,  shows  it  was  dated  August  15,  1924 
(rec.  p.  209)  and  was  not  paid  until  August  20,  (rec.  p. 
209-10)  and  Knott  testified  it  was  withheld  from  him 
by  Cohen  until  August  19. 

The  stories  of  Knott  and  Cohen  differ  as  to  what  oc¬ 
curred.  Knott’s  testimony  (rec.  pp.  202-216)  is  that 
when  he  went  after  the  check  on  August  16,  Cohen  in¬ 
formed  Knott  that  Cohen  had  the  check  but  had  not 
yet  signed  it  and  demanded  that  Knott  pay  Cohen  a 
fee  of  fifteen  per  cent  for  alleged  services  in  keeping 
alive  the  Wardman  offer  after  Wardman  had  thrown 
over  the  deal  because  Walter  Hutchins  was  refusing 
to  pay  more  than  $25,000  commission  and  that  he, 
Knott,  had  denied  employing  Cohen,  had  known  Cohen 
had  a  fiduciary  relation  and  had  never  received  any 
bill  from  Cohen  for  services  (rec.  p.  207),  which  non¬ 
rendition  of  any  bill  Cohen  admitted.  That  Cohen  in¬ 
timated  if  he  did  not  pay  he,  Knott,  would  have  trouble 
making  other  sales  of  Hutchins  properties.  That  he, 
Knott,  left  Cohen’s  office  without  the  check,  which 
check  Cohen  did  not  tender  him,  and  went  to  Bruce 
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Warden,  vice-president  of  Tyler  and  Rutherford,  to 
Hobbs  and  to  Dante  and  according  to  Dante  and  War¬ 
den  bitterly  and  with  tears  complained  that  Cohen  was 
holding  up  his  check.  That  Dante  at  Dante ’s  home  up¬ 
braided  him  for  not  paying  Cohen,  on  Saturday  and 
Sunday  and  Monday  telling  him  it  was  a  moral  if  not 
a  legal  obligation,  and  finally  on  Tuesday  induced 
Knott  to  go  with  him  to  Cohen’s  office  where  behind 
closed  doors  after  some  words  Knott  testified  he  capi¬ 
tulated  (rec.  p.  215)  and  Cohen  delivered  him  the 
check  for  $18,000  upon  Knott’s  giving  Cohen  a  check, 
introduced  in  evidence,  for  $1350  or  fifteen  percent  of 
Knott’s  half  of  the  $18,000,  Tyler  and  Rutherford 
through  Dante  compromising  with  Cohen  for  $650  ad¬ 
ditional,  making  $2,000  in  all  paid  Cohen. 

The  testimony  of  Bruce  Warden  corroborated  that 
of  Knott  (rec.  p.  249-53). 

Cohen’s  story,  as  testified  to  by  him,  (rec.  pp.  2^C- 
290)  was  that  the  Wardman  deal  had  been  called  off 
by  Wardman  after  April  28,  1924,  as  a  result  of  Walter 
Hutchins  refusing  to  pay  more  than  $25,000  commis¬ 
sion  and  Tyler  and  Rutherford  writing  Wardman  a 
letter  (rec.  p.  253)  dated  April  26,  1924,  that  if  only 
$25,000  commission  was  paid  they  demanded  as  their 
share  of  the  conunission  one  half  of  the  full  commis¬ 
sion,  or  $18,000.  That  Knott  had  gone  to  Dante  about 
this  threatened  loss  of  sale  and  large  commission  and 
Dante  had  brought  Knott  to  Cohen’s  office  as  a  man 
having  influence  with  Wardman  and  that  he,  Cohen, 
had  influenced  Wardman  to  reinstate  the  deal  and  it 
was  for  these  services  he  claimed  a  fee  equal  to  15 
per  cent  or  $2700,  which  he  later  had  compromised 
for  $2000  after  getting  a  check  from  Knott  for  $1350, 
or  15  per  cent,  upon  Knott  telling  him,  Cohen,  that 
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Knott  would  receive  only  $9,000  of  the  $18,000  coming 
to  him.  That  he  never  had  held  up  Knott’s  check  for 
$18,000,  but  had  offered  it  to  Knott  when  Knott  called 
for  it  on  August  16  and  that  Knott  refused  to  take  it 
on  learning  Cohen  claimed  a  fee  for  services  and  that 
later  he,  Cohen,  learning  Knott  was  complaining  that 
Cohen  had  held  up  his  fee  on  August  19  had  Dante 
bring  Knott  to  Cohen’s  office  and  there  Knott  had 
been  voluntarily  tendered  the  check  for  $18,000  and 
had  drawn  a  check  at  the  same  time  for  $1350  express¬ 
ing  himself  as  entirely  satisfied  and  that  Dante  with 
Cohen’s  entire  willingness  had  settled  with  Tyler  and 
Rutherford  for  $650  additional  (rec.  p.  251-52).  Fur¬ 
ther,  that  he  had  the  consent  of  Lee  Hutchins,  who  had 
since  died,  to  his  representing  Knott,  but  had  not  men¬ 
tioned  it  to  his  cotrustees  or  the  beneficiaries  except 
Lee  because  it  was  none  of  their  business. 

The  Wardman  offer  shows  it  was  dated  March  29, 
1924,  and  by  its  terms  expired  as  an  offer  15  days  later 
when  all  negotiations  for  settlement  of  the  will  con¬ 
test  were  off  (rec.  pp.  203-5). 

The  testimony  of  Gittings  and  Merillat  was  that  the 
sale  was  off  entirely  after  early  April  until  in  May 
because  dependent  on  the  will  settlement  and  that  will 
negotiations  were  off  entirely  from  the  middle  of  April 
until  May  6  when  will  settlement  negotiations  were 
resumed.  After  they  had  become  trustees  Cohen  had 
requested  of  them  permission  to  see  Wardman  at  his 
club  to  get  him  to  put  up  a  deposit  and  renew  his  prior 
expired  offer  and  later  Cohen  had  reported  to  them  at 
a  trustee  meeting,  of  which  a  minute  had  been  made, 
(rec.  p.  238-9)  that  Cohen  had  obtained  a  deposit  from 
Wardman  and  thereafter  the  three  trustees  had  en- 
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tered  into  a  contract  of  sale  with  Wardman,  Hobbs 
and  Bones  on  May  24,  1924  (rec.  p.  37). 

That  they  received  from  Knott  in  the  spring  of  1925 
the  first  intimation  Knott  had  paid  Cohen  a  part  of  his 
commission  and  that  Knott,  who  had  carried  to  Merillat 
a  letter  of  introduction  from  William  D.  Hoover,  presi¬ 
dent  of  the  National  Savings  and  Trust  Company,  had 
delivered  to  Merillat  in  July,  1925,  the  check  for  $1350, 
or  15%  of  Knott’s  half  of  the  commission,  and  an  inves¬ 
tigation  disclosing  payment  of  the  $18,000  commission 
check  had  been  delayed.  Merillat  had  communicated 
his  knowledge  to  his  cotrustee  Gittings  and  thereafter 
wired  Cohen  demanding  information  (rec.  p.  261-2)  as 
to  whether  Cohen  had  required  Knott  to  divide  his 
commission.  That  Cohen  had  replied  in  a  threatening 
telegram  (rec.  p.  262)  and  stated  William  G.  Johnson 
was  his  attorney  and  had  all  the  facts.  That  Johnson 
was  at  once  telephoned  by  Merillat  and  asked  (rec.  p. 
262)  whether  Cohen  had  rendered  Knott  any  services, 
if  so  when  and  what,  and  whether  they  were  services 
independent  of  or  in  the  Highlands-Westmoreland  sale, 
to  which  Johnson  had  replied  he  ‘‘was  not  apprised  of 
what  the  services  were  but  they  were  rendered  before 
Mr.  Cohen  became  trustee”  (rec.  p.  262).  That  later 
in  response  to  letter  from  Merillat  to  Cohen  making 
request  for  answers  to  specific  interrogatories  made 
direct  of  Cohen  (rec.  p.  262-3)  Johnson  had  replied 
by  letter  asking  by  what  right  Merillat  was  inquiring 
and  insinuating  Merillat ’s  inquiries  were  not  in  good 
faith  (rec.  p.  264-5)  and  then,  in  response  to  a  letter 
from  Merillat  stating  “it  is  evident  your  letter  is  de¬ 
signed  studiedly  to  evade  and  avoid  an  answer  to  my 
question  as  to  whether  Mr.  Cohen  did  receive  part  of 
this  commission,”  had  replied  (rec.  p.  266-8)  that  his 
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(Johnson’s)  letter  he  considered  ‘‘as  direct  a  denial 
of  the  charge  that  Mr.  Cohen  had  demanded  and  re¬ 
ceived  part  of  that  commission  as  could  be  asked  by 
any  reasonable  person”  and  that  Knott  “was,  prior 
to  May  16,  1924,  indebted  to  Mr.  Cohen  for  services 
rendered  by  Mr.  Cohen  to  Knott,  long  prior  to  that 
date^*  (italics  ours) 

(Note:  Cohen’s  testimony  at  the  trial  was  that  the 
alleged  services  were  rendered  April  28,  1924,  and 
thereafter  so  obviously  the  statement  was  untrue  both 
as  to  not  receiving  part  of  the  commission  and  as  to 
services.) 

The  evidence  of  Merillat  also  was  that  Dante  be¬ 
cause  he  was  aware  Merillat  knew  that  Knott  lived  in 
Dante’s  home  had  written  Merillat  a  letter  (rec.  p. 
256-7)  dated  March  31,  1924,  which  after  urging  ac¬ 
ceptance  of  the  Wardman  rather  than  the  Baskin 
$50,000  higher  offer  said:  “No  portion  of  the  com¬ 
mission  would  reach  me”  and  that  Cohen,  when  in 
the  spring  of  1925  he  was  trying  to  induce  Merillat 
to  continue  Dante  as  agent  beyond  the  year  stipulated 
by  the  will  settlement  as  the  period  Dante  should  be 
employed  by  the  trustees  as  their  agent,  had  said  (rec. 
p.  268)  to  Merillat  “he  (Cohen)  knew  that  I  had  sus¬ 
pected  that  Mr.  Dante  had  received  a  share  in  the 
commission  on  the  Highlands- Westmoreland  sale,  and 
that  he,  Cohen,  had  looked  into  that  matter  and  he 
could  assure  me  that  Dante  had  received  no  share 
of  that  commission,”  but  said  nothing  about  Cohen’s 
having  been  paid  by  Knott. 

Gittings  testified  Dante  in  the  fall  of  1924  had  said 
to  Gittings  (rec.  p.  247)  that  Cohen  had  straightened 
out  some  trouble  over  commissions  between  Tyler  and 
Rutherford  and  Knott  but  did  not  tell  him  Cohen  had 
taken  money  from  Knott. 
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Merillat  and  Hutchins  in  their  bill  of  complaint  had 
required  Dante  to  answer  specific  interrogatories  (rec. 
p.  18  Questions  3  and  4)  whether  Knott  had  requested 
delivery  of  the  $18,000  check  to  him  before  its  delivery 
to  Knott  and  if  so  why  it  was  not  delivered  when  re¬ 
quested  and  Dante  answered  (rec.  pp.  82-83)  not  to 
his  knowledge  and  that  ‘‘I  know"  of  no  request  of 
Knott  for  the  check  nor  of  any  delay  in  its  delivery.’’ 
After  witnesses  had  testified  to  Knott’s  complaints 
to  Dante  of  non-delivery  of  the  check  and  Bruce 
Warden  of  Tyler  and  Rutherford  of  his  talks  w"ith 
Dante  and  Cohen  had  testified  he  knew  of  Knott’s 
complaints  evidence  w"as  given  by  Dante  admitting 
Knott  had  cried  and  had  complained  bitterly  from 
Saturday  to  Monday  in  Dante’s  home  of  Cohen  with¬ 
holding  his  check  and  Dante  admitted  that  his  answers 
to  the  interrogatories  w"ere  untrue  but  said  he  could 
not  explain  his  answers  at  all  (rec.  312-13). 

Mildred  Penn  in  her  answer,  prepared  for  her  by 
Mr.  Johnson,  wiio  w’as  associate  counsel  with  Mr. 
Cohen  for  Lee  Hutchins  and  Mrs.  Penn  throughout 
the  will  and  other  Hutchins  litigation,  with  the  aid 
of  a  Mr.  Morrison,  on  information  and  belief,  said  that 
(rec.  p.  93)  “she  denies  that  said  Cohen  or  said 
Dante  ever  did  receive  any  part  of  said  commission” — 
the  $18,000,  check  for  which  was  made  to  Knott  and 
that  she  w"as  advised  the  telegram  of  Merillat  to  Cohen 
contained  “false  statements  of  fact”  (rec.  pp.  98-99) 
and  denied  (rec.  p.  96)  that  Cohen  demanded  of  Knott 
15  per  cent  before  he  would  turn  over  the  $18,000  check, 
and  (rec.  p.  94)  that  she  believes  that  the  service  by 
Cohen  in  getting  Wardman  to  continue  on  w"ith  the 
Highlands  Westmoreland  purchase  “was  in  the  inter¬ 
est  of  all  parties,  because  the  settlement  of  the  litiga- 
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tion  over  the  will  contest  which  every  one,  including 
the  plaintiff  Hutchins,  was  striving  to  accomplish,  was 
dependent  upon  the  consummation  of  said  sale,  under 
said  Wardman  offer**  (italics  ours). 

As  a  witness  Mildred  Penn  (rec.  p.  271-78),  when 
put  on  the  stand  by  appellants  here  (plaintiffs  below), 
testified  to  the  effect  that  she  knew  nothing  practically 
of  what  was  going  on  and  was  relying  entirely  upon 
what  Lee  told  her  in  his  lifetime  and  later  on  what 
she  was  told  by  Cohen  and  Dante.  She  testified  (rec. 
p.  273) :  ‘‘I  do  not  know  whether  or  not  the  sale  of 
the  Highlands-Westmoreland  property  and  the  settle¬ 
ment  of  the  will  controversy  were  inseparably  bound 
at  the  time’’  and  that  as  to  the  telegram  from  Merillat 
to  Cohen  of  July  15,  1925  (rec.  pp.  261-62),  being  false 
as  she  had  stated  in  her  answer  she  was  advised  she 
knew  nothing  about  it,  only  what  she  had  been  told, 
by  Mr.  Cohen  himself  and  by  Mr.  Morrison  and 
that  she  did  not  know  when  the  answer  was  drawn 
up  ‘‘that  they  told  me  then  that  Mr.  Cohen  had  in 
fact  received  $2,000  from  Mr.  Knott  and  Tyler  and 
Rutherford”  (rec.  p.  275). 

The  court  below  in  its  decree  ordered  the  $2,000 
paid  back  as  “the  part  received  by  him  (Cohen)  of 
the  commission  of  one  Zach  M.  Knott  (rec.  p.  107)  on 
the  sale  of  the  Highlands  and  Westmoreland  apart¬ 
ment  houses  by  said  trustees  of  said  estate.”  In  an 
accompanying  memorandum  opinion  (rec.  pp.  106-7) 
the  court  said:  “As  to  Mr.  Cohen,  there  is  no  doubt, 
of  course,  that  he  did  receive  the  sum  of  $2,000  from 
Mr.  Knott  and  his  associates  out  of  the  $18,000  com¬ 
mission  from  the  sale  of  the  Highlands  and  Westmore¬ 
land  apartment  houses”  and  that  it  was  a  profit  he 
made  as  trustee  out  of  the  trust  estate. 
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Convention  Hall  Sale. 

Shortly  before  there  was  any  definite  disclosure  by 
Knott  of  Cohen’s  actions  as  to  the  Highlands-West- 
moreland  commissions  there  had  occurred  a  highly  ad¬ 
vantageous  sale  by  the  trustees  of  what  is  known  as 
Convention  Hall,  which  sale  was  held  up  for  a  time  by 
the  actions  of  Cohen  as  a  trustee  in  attempting  to  force, 
unknown  at  first  to  his  cotrustees,  the  purchasers  to 
take  out  and  keep  in  effect  over  a  long  term  of  years 
excessive  insurance  on  Convention  Hall  to  be  placed 
through  Cohen  as  an  insurance  broker,  which  sale  how- 
ev'er  was  finally  consununated  as  a  result  of  complaints 
by  the  purchasers  through  their  attorney  to  Gittings 
and  Merillat  trustees,  who  took  hold  of  the  matter  and 
upset  in  part  Cohen’s  attempts,  and  caused  the  sale 
to  be  consummated  after  being  endangered  by  Cohen. 

Among  the  assets  turned  over  to  the  trustees  of  the 
Hutchins  estate  was  a  large  building  at  5th  and  K 
Streets,  northwest,  known  as  Convention  Hall  and  oc¬ 
cupied  as  a  market,  with  certain  encumbrances  in  the 
shape  of  practically  perpetual  leases  on  certain  of  the 
market  stalls. 

Persons  interested  in  bowling  and  establishment  of 
bowling  alleys  on  the  floor  above  the  market  ap¬ 
proached  the  trustees  with  a  view  to  purchase.  The 
price  at  which  Cohen  was  willing  to  sell  w^as  $225,000 
to  $250,000  (rec.  pp.  234,  248),  Dante  telling  one  Gard¬ 
ner  who  was  active  in  the  syndicate  $225,000  possibly 
would  be  acceptable  to  Cohen  and  his  interests  and 
Cohen  telling  Gardner  he  w’as  willing  to  accept  ($250,- 
000  (rec.  p.  234).  The  testimony  of  Cohen  (rec.  p.  291) 
was  that  the  first  offer  w^as  $225,000  or  $250,000  and 
there  w^as  no  agreement  of  the  owmers,  Gittings’  testi- 
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mony  was  he  had  informed  Gardner  he  felt  the  prop¬ 
erty  was  worth  $275,000  and  advised  him  to  see  Meril- 
lat  who  was  high  man  among  the  trustees  (rec.  p.  234). 
Gardner  testified  Cohen  was  willing  to  accept  $250,000 
and  that  Gittings  and  Merillat  objected  to  $250,000 
(rec.  p.  248). 

The  upshot  of  several  meetings  between  the  trustees 
and  representatives  of  the  buyers  was  that  an  option 
was  given  at  $275,000  (rec.  pp.  232-3)  by  the  trustees 
on  May  22,  1925,  to  run  until  May  29,  1925,  and  condi¬ 
tioned  that  if  the  option  were  accepted  by  the  purchas¬ 
ers,  who  were  to  form  a  bowling  alleys  corporation, 
would  dei)osit  $5,000  by  May  29,  would  pay  $20,000 
additional  or  $25,000  in  all  by  July  1,  1925,  and  secure 
the  balance  by  a  first  trust  required  to  be  payable  in 
ten  annual  instalments  or  curtails  of  $25,000  per  year. 
The  purchasers  were  required  to  expend  not  less  than 
$75,000  in  improvements  upon  the  property  within  one 
year  and  to  furnish  the  personal  endorsement  on  the  ten 
yearly  notes  aforesaid  of  five  named  individuals  or  if 
these  could  not  be  secured  then  to  expend  $100,000  in¬ 
stead  of  $75,000  upon  the  Convention  Hall  within  the 
first  year.  The  purchasers  were  required  to  assume  all 
outstanding  market  stall  and  other  leases  (rec.  p.  232). 

The  option  was  drafted  by  Cohen  (rec.  pp.  233,  291) 
whose  business,  besides  law,  for  very  many  years  has 
been  that  of  an  insurance  broker  (rec.  p.  278).  Cohen 
claimed  in  his  testimony  that  he  had  overlooked  men¬ 
tioning  the  matter  of  insurance  in  the  option  (rec.  p. 
291).  It  was  signed  by  all  the  trustees  and  given  to 
the  buyers  (rec.  pp.  42,  233,  247-8).  The  buyers  took 
up  the  option  within  the  time  limit  by  depositing  the 
$5,000  and  thereafter  a  formal  contract  of  purchase 
was  turned  over  to  their  attorney,  Mr.  Cay  wood  (rec. 
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p.  254).  The  contract  of  purchase  was  prepared  in 
Cohen’s  office  (rec.  p.  248) — it  appeared  in  the  evi¬ 
dence  of  Cohen  that  it  was  drafted  at  his  request  by 
Wm.  G.  Johnson  pursuant  to  a  custom  between  Cohen 
and  Johnson  (rec.  p.  291)  and  that  Cohen  then  per¬ 
sonally  inserted  in  it  a  paragraph  requiring  the  pur¬ 
chasers  to  take  out,  Cohen  testified,  $200,000  insurance 
(rec.  p.  291)  on  the  property  and  maintain  it  at  this 
amount  for  the  entire  life  of  the  purchase  money  loan 
(Cohen,  rec.  p.  291)  regardless  of  the  fact  the  loan  was 
required  to  be  curtailed  $25,000  a  year.  Gittings  tes¬ 
tified  that  $250,000  insurance  was  in  the  contract  when 
he  first  saw  it  at  Cay  wood’s  office  (rec.  p.  244).  Gard¬ 
ner  testified  that  the  contract  as  first  sent  them  by 
Cohen  ‘‘provided  for  either  $200,000  or  $250,000  insur¬ 
ance  to  run  the  period  of  the  trust,  ten  years”  (rec.  p. 
248),  Cay  wood,  that  the  contract  was  left  at  his  office 
by  Dante  (rec.  p.  254),  and  provided  for  the  placing 
and  paying  by  the  purchasers  of  $250,000  insurance  for 
the  full  period  of  the  loan,  ten  years,  but  that  at  a  later 
conference,  at  which  Cohen  said  he  was  going  to  insist 
upon  the  insurance  for  the  full  term,  Cohen  “agreed 
to  reduce  it  to  $200,000.  I  understood  it  was  to  be 
written  through  his  (Cohen’s)  office”  (rec.  p.  254). 
Merillat,  that  the  insurance  in  the  contract  when  he 
talked  it  over  with  Cay  wood,  was  $250,000  (rec.  p.  244). 

Cohen  did  not  furnish  to  either  of  his  cotrustees  the 
original  or  a  copy  of  this  contract  of  purchase  and  did 
not  inform  them  of  it,  their  first  knowledge  that  the 
contract  of  sale  had  been  drafted  being  acquired  from 
vigorous  complaints  on  the  part  of  the  proposed  pur¬ 
chasers  (Gittings,  p.  233,  Gardner  p.  248,  Cay  wood  p. 
254,  Merillat  p.  268)  of  its  objectionable  insurance  fea¬ 
tures. 
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Convention  Hall  is  a  long  structure  running  the  en¬ 
tire  length  of  5th  Street  from  K  to  L  Streets.  The 
ground  was  assessed  for  taxation  at  the  time  of  the 
sale  at  $88,000  (rec.  p.  244),  and  the  ground  was  valued, 
aside  from  improvements,  by  the  trustees  as  worth  at 
least  $100,000  (rec.  p.  244,  268).  In  Stilson  Hutchins’ 
lifetime  and  until  the  will  settlement  the  insurance  on 
it  was  carried  through  Cohen’s  office  (rec.  p.  243)  and 
when  the  property  was  turned  over  to  the  three  trus¬ 
tees  the  insurance  carried  was  $10,000  (rec.  p.  233). 
Cohen  at  an  early  meeting  of  the  trustees  informed  the 
other  trustees,  Gittings  testified  on  cross-examination 
(rec.  p.  243),  that  he  had  written  the  insurance  for  Mr. 
Hutchins  for  years  and  had  written  the  insurance  of 
the  estate  while  Dante  was  collector  and  trustee  and 
asked  if  there  was  any  objection  to  his  firm  continuing 
to  write  the  insurance.  Gittings  had  replied  he  saw 
no  reason  to  take  the  writing  of  the  insurance  out  of 
Cohen’s  hands  and  all  insurance  written  since  had  been 
written  through  Cohen’s  office.  Cohen  had  said  soon 
after  the  trustees  took  charge  that  the  insurance  on 
the  property  was  inadequate  (rec.  p.  233)  and  Merillat 
(rec.  p.  243)  had  said  he  considered  Cohen  an  expert 
on  insurance  and  would  leave  insurance  in  Cohen’s 
hands.  Cohen  as  to  Convention  Hall  said  $100,000  in¬ 
surance  would  not  be  too  much  on  this  property”  and 
witness  finally  agreed  and  the  insurance  on  Convention 
Hall  was  ”  increased  from  $10,000  to  $50,000  without 
the  coinsurance  clause”  (rec.  p.  233). 

When  the  buyers  of  Convention  Hall  received  from 
Cohen  through  Dante  the  proposed  contract  of  pur¬ 
chase  after  they  had  duly  and  legally  exercised  their 
option  they  complained  of  the  harsh  features  in  the 
contract  first  to  Cohen  and,  that  failing,  to  the  other 
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trustees  (rec.  p.  254)  and  thereby  gave  Cohen’s  co¬ 
trustees  their  first  knowledge  of  what  was  going  on 
without  consultation  with  or  notice  to  them.  Caywood 
had  first  made  known  his  objections,  which  were  first 
to  the  amount  of  the  insurance  and  second  to  the  fact 
that  it  had  to  be  carried  during  the  entire  term  of  the 
loan  (rec.  p.  254),  to  Cohen’s  office.  Some  corrections 
which  Caywood  had  suggested  in  the  contract  were 
made,  but  the  second  contract  submitted  by  Cohen  to 
Caywood  still  contained  the  former  provisions  as  to 
insurance  (rec.  p.  254). 

Gardner  testified:  “We  objected  that  when  we  cur¬ 
tailed  the  trust  $25,000  a  year  we  wanted  to  reserve  the 
right  to  write  that  insurance  with  another  company 
at  that  time.  *  *  *  The  attitude  taken  was  that  the 
amount  of  the  insurance  should  be  decreased  as  the 
payments  were  made.  The  reason  was  that  I  as  in¬ 
surance  broker  could  place  that  insurance  with  a  com¬ 
pany  which  I  represented.”  (rec.  p.  248) 

Caywood  testified  that  the  other  two  trustees  than 
Cohen  came  to  his  office  when  they  learned  from  him  of 
the  matter.  ( rec. p. 254)  “They  agreed  with  me  that  both 
the  amount  and  the  fact  that  the  full  amount  had  to 
be  carried  for  the  entire  term  were  not  altogether  rea¬ 
sonable  and  they  wanted  to  be  fair  and  reasonable” 
(rec.  p.  254).  Merillat  and  Gittings  agreed  to  all  the 
changes  witness  had  suggested  in  the  contract  and 
said  they  were  willing  to  sign  the  contract  so  modified 
and  informed  Caywood  he  might  tell  Cohen  they  were 
agreeable  to  the  modified  contract  and  would  sign  a 
deed  if  prepared  along  the  lines  of  the  option.  It  was 
his  recollection  he  did  tell  Cohen  that  (rec.  p.  255). 
Caywood  testified  he  had  told  Cohen  as  the  option  had 
been  consummated  by  payment  of  $5,000  he  would  rest 
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on  the  accepted  option  (rec.  p.  254).  He  made  the 
point  that  if  the  trustees  ‘‘were  arbitrarily  insisting 
upon  an  unreasonable  provision  as  to  insurance  I  in¬ 
tended  to  proceed  for  specific  performance  on  my  op¬ 
tion’^  (rec.  p.  255).  He  had  told  Cohen  if  the  other 
provisions  than  those  carried  in  the  option  were  not 
reasonable  his  “clients  would  not  sign  the  contract’’ 
(rec.  p.  254).  Cohen  said  “he  was  going  to  insist  upon 
the  insurance  for  the  full  term,  and  at  that  conference 
he  agreed  to  reduce  it  to  $200,000.  I  understood  that 
it  was  to  be  written  through  his  (Cohen’s)  office.” 
(rec.  p.  254)  On  cross-examination  witness  said  the 
insurance  would  be  provided  for  in  the  deed  of  trust 
and  that  trustees  Gittings  and  Merillat  said  there 
should  be  insurance  provided  “but  they  only  wanted 
reasonable  insurance”  (rec.  p.  255).  He  had  made  no¬ 
tations  on  the  first  two  contract  drafts  Cohen  submit¬ 
ted  to  him  and  had  returned  them  to  Cohen’s  office. 

Merillat  testified  that  Gardner  and  Blick  of  the  pur¬ 
chasers  had  called  on  him  complaining  that  the  con¬ 
tract  of  sale  drawn  by  Cohen  required  the  purchasers 
to  carry  full  insurance  for  the  full  term  of  the  loan 
(rec.  p.  268)  and  that  it  further  provided  that  insur¬ 
ance  should  not  be  reducible  as  curtails  were  made 
(rec.  p.  270).  Witness  and  Gittings  met  in  Cay  wood’s 
office  and  went  over  Cay  wood’s  objections  to  the  con¬ 
tract.  There  were  notations  on  the  paper.  Witness 
told  Caywood  the  contract  requirement  that  insurance 
should  be  continued  at  the  same  amount  despite  cur¬ 
tails  on  the  deed  of  trust  “was  wholly  unreasonable,” 
that  the  ground  was  worth  $100,000  and  certain  other 
features  were  harsh  and  unreasonable  and  he  would 
not  stand  for  it.  Merillat  told  Caywood  (italics  ours) 
**we  had  gotten  a  good  price  for  the  property,  a/nd  a 
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higher  price  than  Cohen  had  been  willing  to  sell  it  for, 
and  I  did  not  stand  for  and  could  not  stand  for  that 
demand  interfering  with  and  embarrassing  and  per¬ 
haps  frustrating  a  conclusion  of  the  sale**  (rec.  p.  268). 

Caywood  had  said  something  about  going  into  court 
with  the  matter  and  Merillat  told  him  if  Caywood 
would  prepare  a  deed  carrying  out  the  option  contract 
provisions  with  a  reasonable  amount  for  insurance  and 
fair  provisions  as  to  insurance,  Merillat  would  sign  it 
and  authorized  Caywood  to  say  to  Cohen,  Gittings  hav¬ 
ing  approved  what  Merillat  said,  “that  we  will  sign 
that  deed  and  see  if  he  (Cohen)  dare  refuse  it,  and  if 
he  does  I  will  take  him  into  court (rec.  pp.  268-9). 

Merillat  testified  that  he  and  Gittings  went  to 
Cohen’s  office  and  told  Cohen’s  secretary,  who  was  also 
then  clerk  to  the  trustees,  that  they  had  been  to  Cay- 
wood’s  office,  and  told  her  the  difficulty  that  was  in¬ 
terfering  with  the  sale  and  had  requested  Cohen’s  sec¬ 
retary  to  convey  that  information  to  Cohen.  Cohen’s 
secretary,  Mrs.  Narkle,  had  urged  them  to  let  the  mat¬ 
ter  go  through  as  Cohen  had  prepared  it  because  it 
would  disturb  Cohen  who  was  ill.  Mrs.  Narkle  was  in¬ 
formed  that  Merillat  could  not  consent  to  it  going 
through  as  prepared  and  that  the  matter  would  have 
to  be  settled  (rec.  p.  269). 

No  amount  of  insurance  was  stated  in  the  talk  with 
Caywood  except  that  the  insurance  should  be  reason¬ 
able,  and  the  chief  complaint  being  as  to  curtails. 

Gittings  testified  (rec.  p.  233)  that  he  had  gone  to 
Caywood ’s  office  and  Caywood  had  gone  over  objec¬ 
tions  to  conditions  in  the  contract  of  sale.  Most  of 
these  objections  were  reasonable  and  witness  had  told 
Caywood  the  contract  would  be  modified  and  there 
would  be  no  trouble  as  soon  as  Cohen  who  was  ill  came 
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back  to  town  and  redrafted  a  contract.  Witness  had 
told  Caywood  the  provision  for  $250,000  insurance  for 
the  full  ten  years  was  unreasonable  and  that  $150,000 
he  thought  would  be  adequate  requirement  for  insur¬ 
ance  (rec.  p.  234). 

Merillat  was  called  in  and  they  both  agreed  (rec.  p. 
234)  ‘‘that  $250,000,  which  was  proposed  in  the  agree¬ 
ment  to  run  during  the  life  of  the  deferred  payments, 
was  an  unreasonable  exaction,  unless  the  purchasers 
felt  they  ought  to  carry  that  much.’’ 

Witness  had  seen  Cohen’s  secretary  and  had  told 
her  the  contract  would  have  to  be  modified  and  had 
asked  her  to  take  up  the  insurance  matter  with  Cohen 
(rec.  p.  234). 

Mrs.  Narkle  had  said  she  would  appreciate  it  if  Git- 
tings  could  get  the  paper  signed  in  the  form  submit¬ 
ted  to  Caywood  as  Cohen  was  ill  and  he  Gittings  had 
told  her  that  was  impossible,  and  to  take  up  the  mat¬ 
ter  with  Cohen.  Caywood  had  several  times  remarked 
the  option  was  a  good  enough  contract  of  sale  for  him 
(rec.  p.  234). 

The  contract  of  sale  of  Convention  Hall  ultimately 
signed  was  offered  in  evidence  (rec.  p.  235)  and  re¬ 
quired  $200,000  of  insurance  to  be  taken  in  the  name 
of  the  trustees  “to  be  written  in  companies  to  be  se¬ 
lected  by  said  trustees  under  said  deed  of  trust”  (rec. 
p.  237). 

On  cross-examination,  Gittings  testified  (rec.  p.  244) 
that  Convention  Hall  had  been  appraised  as  of  a  sound 
value  of  $250,000  and  that  he  believed  the  ground 
worth  at  least  $100,000  and  thought  $150,000  insurance 
adequate  “unless  the  purchaser  wanted  to  carry  more 
for  his  own  protection.” 
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A  week  or  ten  days  after  Cohen  came  down  town  wit¬ 
ness  learned  the  insurance  matter  had  been  adjusted 
but  did  not  learn  the  details  of  it  then  and  when  he 
got  the  contract  ultimately  signed  saw  that  it  carried 
provision  for  $200,000  insurance  in  companies  satis¬ 
factory  to  the  trustees  and  that  later  Gardner  had  told 
Gittings  that  the  agreement  was  that  Cohen  should 
write  the  insurance,  they  had  agreed  on  $200,000  and 
Cohen  was  to  give  Gardner  a  broker’s  commission 
(rec.  p.  245). 

Merillat  testified  that  the  next  thing  he  heard  after 
seeing  Cohen’s  secretary,  Mrs.  Narkle,  was  that  there 
had  been  an  adjustment  between  the  parties  and 
Gardner  told  him  that  in  the  adjustment  Gardner  was 
to  get  15  per  cent  of  the  premium  and  turn  it  into  the 
Bowling  Alleys  Corporation  he  was  representing. 
When  the  contract  was  brought  to  Merillat  the  latter 
told  the  purchasers  if  the  signed  contract  was  satis¬ 
factory  to  them  it  was  satisfactory  to  him  (rec.  p.  269). 
The  contract  of  sale  was  signed  June  23,  1924  (rec.  p. 
235). 

Gardner  testified  that  before  the  insurance  adjust¬ 
ment  and  sale  of  Convention  Hall  was  made  Cohen 
had  agreed  to  allow  him  a  brokerage  commission,  which 
was  15  per  cent  of  the  entire  amount  of  the  premiuni* 
(rec.  p.  248).  The  customary  agent’s  commission  on 
the  premium  paid  was  25  per  cent  and  Cohen  had 
agreed  to  allow  Gardner  15  per  cent.  “I  agreed  to 
let  his  (Cohen’s)  office  write  whatever  other  insur¬ 
ance  the  Convention  Hall  Bowling  Alleys,  Inc.,  would 
require,  liability  insurance,  etc.  This  was  before  the 
agreement  was  reached.” 

They  had  paid  for  the  insurance  for  one  year  by  check 
to  Wolf  and  Cohen  for  $1790  (rec.  p.  248).  After  they 
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made  improvements  on  the  building  the  purchasers, 
Gardner  testified  on  cross-examination,  had  arranged 
to  increase  the  insurance  and  had  eliminated  the  co- 
insurance  clause.  At  the  end  of  the  first  year  the  trust 
due  the  Hutchins  estate  was  not  continued  but  a  loan 
obtained  from  an  insurance  company  and  the  building 
with  the  improvements  insured  with  the  company  for 
$250,000  (rec.  p.  249). 

Cohen  testified  that  the  question  of  insurance  on 
the  Hutchins  properties  and  of  Convention  Hall  arose 
at  the  very  first  meeting  of  the  trustees  May  24,  1924, 
(rec.  p.  290).  An  appraisal  had  been  made  in  June, 
1924,  showing  Convention  HalPs  sound  value  was 
$250,000.  Witness  had  stated  Hutchins  properties 
were  under-insured.  Convention  Hall’s  insurance  was 
$10,000.  When  the  trustees  took  charge  and  they 
raised  it  to  $50,000  at  Cohen’s  instance.  Cohen’s  in¬ 
surance  firm  had  placed  the  Hutchins  insurance  for 
30  years. 

Witness  had  dictated  to  Mrs.  Narkle  the  provision 
to  place  in  the  contract  of  sale  of  Convention  Hall 
and  it  called  for  $200,000  insurance  to  be  maintained 
for  the  time  of  the  loan  (rec.  p.  291)  and  no  other 
amount  had  been  dictated  or  suggested.  The  middle 
of  June  Cay  wood  at  a  conference  had  said  witness’s 
cotrustees  were  satisfied  with  a  smaller  amount  of 
insurance  than  Cohen  was  demanding,  to  which  wit¬ 
ness  had  replied  that  made  no  difference  to  him,  that 
they  were  not  as  familiar  with  the  subject  as  he  was 
and  that  for  the  protection  of  the  estate  and  his  bene¬ 
ficiary  he  was  not  going  to  see  the  property  bought 
for  a  shoe  string  with  deferred  payments  running  10 
years  without  full  insurance  protection.  Caywood  had 
said  the  option  did  not  fix  the  insurance  and  witness 
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replied  ‘‘that  was  overlooked  when  I  dictated  it’’  (rec. 
p.  291).  Cay  wood  had  said  they  would  not  give  more 
than  was  reasonable  and  what  Cohen  asked  was  un¬ 
reasonable  and  that  Cohen’s  cotrustees  so  thought. 
Cay  wood  “then  said,  ‘We  will  go  into  court  about  it 
if  necessary.’  I  told  him  I  was  ready  to  go.”  Cay- 
wood  had  referred  to  there  being  only  $50,000  insur¬ 
ance  on  the  building,  whereupon  witness  Cohen  had 
pointed  out  the  $50,000  was  outright  insurance  with¬ 
out  a  coinsurance  clause  and  witness  had  said  as  there 
was  to  be  $250,000  deferred  notes  witness  demanded 
$200,000  insurance  and  said  to  Caywood  the  curtail 
of  $25,000  a  year  of  the  loan  made  no  difference  to 
witness  because  the  protection  of  the  holders  of  the 
trust  was  endangered  by  the  reduction  of  the  insur¬ 
ance  (rec.  p.  292). 

Later  Gardner  had  come  to  witness  and  had  said 
he  was  satisfied  $200,000  insurance  was  proper  but 
he  had  a  broker’s  license  and  claimed  a  commission 
on  the  insurance  and  witness  agreed  to  allow  him  the 
brokerage  as  he  was  not  driving  at  a  profit  but  only 
wanted  to  protect  the  beneficiaries  (rec.  p.  292).  The 
purchasers  were  to  pay  for  all  insurance  and  neither 
the  trustees  nor  the  beneficiaries  paid  any  part  of  the 
premiums  on  the  insurance  placed  to  protect  the 
estate  (rec.  p.  292). 

Mrs.  Narkle,  Cohen’s  secretary,  testified  that  Cohen 
had  dictated  the  insurance  provision  in  the  sales  con¬ 
tract  and  that  the  only  amount  dictated  was  $200,000 
(rec.  p.  304-5). 
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Sale  by  Cohen  of  Mrs.  Penn’s  Highlands-Westmoreland 
Notes  to  Cohen’s  Client  Kann  at  Unusually  Large 
Discount. 

Part  of  appellant’s  case  as  alleged  in  the  bill  of 
complaint  was  that  Cohen  had  sold  his  client  Mildred 
Penn’s  $350,000  of  Highlands-Westmoreland  notes  to 
one  Kann,  a  client  of  Cohen’s,  at  a  much  larger  dis¬ 
count  than  Cohen  could  have  sold  them  to  others ;  that 
Cohen  when  the  question  whether  the  Baskin  offer  of 
$1,250,000  or  the  Wardman,  Hobbs  and  Bones  offer 
of  $1,200,000  should  be  accepted  was  under  considera¬ 
tion  had  urged  appellants  here  to  accept  the  lower 
offer  on  the  ground  that  notes  signed  by  Wardman, 
Hobbs  and  Bones  would  have  a  greater  and  better 
marketability  than  Baskin  notes,  and  that  Cohen  had 
offered  the  Wardman,  Hobbs  and  Bones  notes  to  the 
makers  at  a  discount  Cohen  well  knew  was  the  im¬ 
possible  rate  of  five  per  cent  off  and  then  when  the 
offer  was  turned  down,  the  current  rate  on  such  notes 
being  10  per  cent,  at  which  rate  Wardman,  Hobbs  and 
Bones  would  have  taken  them  in,  had  sold  the  notes 
to  Cohen’s  client  Kann  at  a  much  larger  discount. 

While  the  amount  of  the  much  larger  discount  was 
not  stated  counsel  may  say  they  expect  to  prove  it 
was  between  20  and  25  per  cent  and  they  are  informed 
22}4  per  cent. 

Counsel  tendered  evidence  of  this  on  the  ground 
that  while  the  transaction  was  between  third  parties 
they  were  entitled  to  prove  it  as  showing  the  motives 
of  Cohen  in  the  Knott  commission  matter  and  the 
Convention  Hall  insurance  matter  and  that  he  is  want¬ 
ing  in  the  fidelity  due  by  a  trustee.  Also  that  because 
of  their  note  holdings  and  Wardman ’s  right  to  re¬ 
finance  they  were  interested. 
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It  is  their  contention  that  Mildred  Penn  does  not 
really  know  anything  concerning  the  estate  except 
what  she  gets  from  either  Cohen  or  Dante. 

Mildred  Penn  was  placed  on  the  stand  in  Boston  by 
appellants  and  her  deposition  (rec.  pp.  271-77)  shows 
that  she  is  practically  without  knowledge  as  to  the 
will  negotiations  or  the  proceedings  on  the  will  set¬ 
tlement  or  what  went  on  thereafter  except  as  they 
were  given  her  by  Cohen  or  Dante.  She  testified: 
(rec.  p.  276)  “I  had  no  knowledge  as  to  the  value  of 
the  Highlands- Westmoreland  property;  I  did  not  know 
whether  $500,000  was  a  fair  or  an  inadequate  price 
for  the  sale  of  that  property,  and  had  no  knowledge 
with  respect  to  the  value  of  the  notes  given  for  the 
deferred  payments  on  such  property  except  the  knowl¬ 
edge  or  information  given  to  me  by  my  trustee.  1 
had  no  knowledge  with  respect  to  the  financial  ability 
and  responsibility  of  Mr.  Wardman  and  Mr.  Hobbs 
and  Mr.  Bones  in  respect  to  the  financial  re¬ 
sponsibility  behind  the  notes.  As  to  the  value  of  the 
notes  as  security,  I  had  the  information  given  me  by 
Mr.  Cohen.  I  had  no  other  knowledge.’’ 

And  further  testified  (rec.  p.  276)  ‘‘I  don’t  know 
and  don’t  remember  that  any  one  ever  told  me  that 
Mr.  Walter  Stilson  Hutchins  objected  to  the  sale  of 
the  Highlands  for  $1,200,000  on  the  ground  that  the 
price  was  too  low,  and  consented  to  the  sale  at  that 
price  only  on  condition  that  the  will  controversy  be 
settled.  ’  ’ 

She  was  asked  (rec.  p.  276). 

‘‘Q.  Did  you  know  that  within  a  year  or  less  than 
a  year  after  they  purchased  the  Highlands-Westmore- 
land  property,  Wardman,  Hobbs  and  Bones  desired 
to  buy  in  their  notes  at  a  discount”  and  answered 
“A.  No,  I  did  not.” 
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Mr.  Johnson,  who  throughout  Hutchins  litigation 
lias  always  been  counsel  with  Cohen  for  Lee  Hutchins 
and  was  the  only  counsel  for  Mrs.  Penn  or  Cohen  at 
the  hearing,  when  further  questions  were  asked  the 
witness  directed  Mrs.  Penn  not  to  answer  and,  as  the 
record  shows  (rec.  p.  277),  she  because  of  such  di¬ 
rections  not  to  answer  declined  to  make  other  answers 
as  to  the  notes. 

Appellant,  in  Washington,  placed  Sigmund  Kami 
on  the  stand  and  upon  objection  from  Cohen’s  counsel 
offered  to  prove  (rec.  p.  202)  that  Kann  was  a  client 
of  Cohen’s,  that  Kann  had  purchased  through  Cohen 
from  Mildred  Penn,  client  of  Cohen,  $350,000  of 
notes  of  Wardman,  Hobbs  and  Bones  at  a  substantial 
discount  and  to  show  in  connection  therewith  that  “to 
the  knowledge  of  Cohen  said  notes  could  have  been 
sold  to  the  makers  thereof  at  a  discount  of  ten  per 
cent,  yielding  to  Mildred  R.  Penn  much  greater  re¬ 
turn  than  that  received  by  her  from  the  sale  of  said 
notes  to  Kann.” 

Under  the  terms  of  the  contract  of  sale  of  the  High¬ 
lands  and  Westmoreland,  dated  May  24,  1924  (rec.  p. 
37),  and  of  the  deed  of  sale  it  was  provided  that  if 
Wardman,  Hobbs  and  Bones  installed  separate  heat¬ 
ing  plants  in  the  two  buildings  (rec.  p.  39)  they  should 
have  a  right  of  refinancing  the  trusts  on  certain  terms, 
with  proviso  that  the  new  notes  should  be  “in  same 
form”  as  the  substituted  notes  and  signed  by  all  three 
purchasers  “and  that  the  deed  of  trust  given  to  se¬ 
cure  the  same  and  the  trustees  thereunder  shall  be 
approved  by  the  vendors”  (Gittings,  Merillat  and 
Cohen,  Trustees  Record  p.  40.) 

Cohen  objected  to  introduction  of  this  evidence  (rec. 
p.  202)  and  the  court  ruled  out  said  evidence  over 
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appellants’  objection  and  exception  that  they  ^‘had 
a  right  to  prove  acts  of  Cohen,  even  as  to  transactions 
between  third  parties,  tending  to  show  his  fraudulent 
disposition  at  or  about  the  time  of  the  other  transac¬ 
tions  complained  of.” 

This  is  one  of  appellants’  assignments  of  error 
(rec.  pp.  117-18). 

ASSIGNMENTS  OF  ERROR. 

The  appellants  assign  the  following  errors  (Kec. 
pp.  117,  118) : 

1.  In  refusing  to  admit  evidence  offered  by  the 
plaintiffs  as  to  the  sale  by  the  defendant  Cohen  of 
notes  secured  on  the  Highlands-Westmoreland  apart¬ 
ment  houses,  in  the  sum  of  $350,000.00,  the  property 
of  his  client  Mildred  R.  Penn,  to  one  Kami,  another 
client  of  said  Cohen,  at  a  price  substantially  less  than 
said  Cohen  knew  could  have  been  obtained  for  said 
notes. 

2.  In  failing  to  find  that  the  actions  of  the  defen¬ 
dant  Cohen  as  one  of  the  trustees  of  the  estate  of  Stil- 
son  Hutchins,  deceased,  in  demanding  the  placing  with 
insurance  companies  represented  by  said  Cohen  of 
$200,000.00  insurance  on  the  Convention  Hall  prop¬ 
erty  by  the  purchasers  thereof,  tended  to  interfere 
with  and  hinder  the  sale  of  said  property  by  said 
trust  estate  and  was  a  violation  of  his  duty  as  such 
trustee. 

3.  In  holding  that  there  was  not  sufficient  ground 
to  justify  the  removal  of  the  defendant  Cohen  as  trus¬ 
tee  of  the  estate  of  Stilson  Hutchins,  deceased. 

4.  In  denying  the  prayer  of  the  plaintiffs’  bill  of 
complaint  that  the  defendant  Myer  Cohen  be  held  dis¬ 
qualified  to  further  act  as  one  of  the  trustees  of  the 
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estate  of  Stilson  Hutchins,  deceased,  and  that  he  be 
removed  as  such  trustee. 

5.  In  failing  to  hold  the  defendant  Myer  Cohen  dis- 
qualitied  to  further  act  as  one  of  the  trustees  of  the 
estate  of  Stilson  Hutchins,  deceased. 

G.  In  failing  to  remove  the  defendant  Myer  Cohen 
as  one  of  the  trustees  of  the  estate  of  Stilson  Hutch¬ 
ins,  deceased. 

The  first  of  said  assignments  is  directed  to  the 
failure  of  the  court  to  permit  the  appellants  to  prove 
the  conduct  of  the  defendant  Cohen  with  respect  to 
the  sale  by  him  of  the  notes  of  his  client,  Mildred  R. 
Penn,  to  another  client  of  his  at  a  price  substantially 
less  than  he  knew  he  could  have  obtained  for  said 
notes  and  will  be  taken  up  after  a  discussion  of  the 
other  five  assignments  of  error  which,  in  varying  form, 
are  directed  to  the  failure  of  the  court  to  find  that 
the  evidence  adduced  established  sufficient  grounds  to 
justify  the  removal  of  the  defendant  Cohen  as  a  trustee 
of  the  estate  of  Stilson  Hutchins,  deceased,  and  to  the 
court’s  failure  to  remove  said  Cohen  as  such  trustee. 

ARGUMENT. 

Counsel  state  that  under  settled  judicial  decisions 
Cohen  is  clearly  liable  for  the  $2,000  obtained  from 
Knott  even  under  his  own  attempted  explanation  of  his 
conduct.  Cohen  has  attempted  lamely  to  claim  that 
the  $2,000  he  obtained  was  not  part  of  the  $18,000  paid 
to  Knott.  He  has  tried  to  establish  that  it  was  a  fee 
and  not  an  extortion.  He  has  contended  that  if  it  were 
extorted  neither  cotrustees  nor  Hutchins’  beneficiaries 
can  claim  its  return  to  the  trust  estate.  Contrary  to 
the  facts,  Cohen  has  tried  to  maintain  that  he  was  not 
trustee  when  the  sale  of  the  Highlands  and  Westmore- 
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land  was  made  to  Wardman,  Hobbs  and  Bones,  de¬ 
spite  the  plain  written  record  to  the  contrary,  that  the 
sale  to  Wardman,  Hobbs  and  Bones  was  not  to  be  made 
to  them  if  a  better  offer  came  to  the  trustees  before 
May  20th.  Equally  contrary  to  the  evidence  Cohen  has 
tried  to  claim  that  the  sale  was  made  to  Wardman, 
Hobbs  and  Bones  by  the  Hutchins  widow  and  heirs  be¬ 
fore  there  were  any  trustees  and  that  the  trustees 
merely  carried  out  a  sale  made  before  they  became 
trustees.  Cohen  equally  contrary  to  the  evidence  has 
sought  to  disassociate  the  will  settlement  and  the  High- 
lands-Westmoreland  sale  and  to  claim  that  Walter 
Hutchins  assented  to  the  sale  irrespective  of  the  will 
settlement  and  that  the  other  interests  being  agreeable 
to  the  sale  irrespective  of  the  will  settlement  the  sale 
was  agreed  to  and  a  concluded  thing,  except  as  to  car¬ 
rying  out  the  sale  previously  agreed  upon,  before 
Cohen  became  a  trustee.  Lee  Hutchins  being  dead, 
Cohen  has  testified,  that  Lee  assented  to  his  represen¬ 
ting  Knott  as  well  as  Lee  in  influencing  Wardman  to 
continue  on  with  a  sale  Wardman  had  offered  to  make 
and  was  eager  to  make.  It  cannot  be  denied  that  Cohen 
made  the  $2,000  out  of  his  relation  to  the  Hutchins  es¬ 
tate.  It  cannot  be  denied  Walter  Hutchins  and  Meril- 
lat  were  opposed  to  a  commission  being  paid  of  $36,000 
at  all,  and  objected  to  any  commission  to  a  Wardman 
Corporation  as  another  name  for  Wardman,  Hobbs  and 
Bones. 

Conceding  arguendo  only  the  alleged  palliatives  or 
explanations  offered  by  Cohen  they  cannot  relieve  him 
from  liability.  It  is  not  open  to  question  that  the 
Hutchins  widow,  sons  and  granddaughter  were  ten¬ 
ants  in  common,  wills  or  no  will,  of  the  Highlands  and 
Westmoreland.  Lee  Hutchins  could  not  confer  on  Cohen 
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any  greater  right,  power  or  absolution  than  he,  Lee 
liimself,  had.  Lee  could  not  himself,  on  the  ground  of 
alleged  services  to  Knott  in  keeping  Wardman  the 
buyer  in  line,  have  claimed  compensation  from  Knott. 
As  a  tenant  in  common  seeking  to  sell  an  entire 
piece  of  property  in  which  all  the  tenants  in  com¬ 
mon  were  interested,  Lee  could  not  have  acquired  a 
right  to  obtain  anything  of  value  from  Knott  with¬ 
out  full,  frank  disclosure  to  his  cotenants.  He 
could  sell  his  interest,  whatever  it  might  be,  at  whatso¬ 
ever  price  he  chose.  But  when  Lee  attempted  to  deal 
ivith  or  for  the  whole  piece  of  property  Lee  had  a  fidu¬ 
ciary  relation  to  all  the  other  cotenants  which  forbade 
himself  or  his  attorneys  obtaining  anything  from  the 
sales  agent  or  buyers  without  the  full  knowledge  and 
consent  of  his  cotenants.  As  Lee  the  principal  could 
not  so  neither  could  Lee^s  attorney ,  as  Cohen  wa^  com¬ 
pelled  to  state  he  was.  There  could  be  no  conflict  of 
interest  and  duty  legally  possible  in  such  a  relation. 
This  is  settled  law.  So  conceding  arguendo  only 
Cohen’s  attempted  justification  it  will  not  avail  him. 

The  general  doctrine  as  to  the  obligations  owed  by 
one  cotenant  to  another  is  laid  down  in  38  Cyc.,  15,  in 
substance  as  follows: 

Tenants  in  common  have  a  relation  to  an  extent 
quasi  fiduciary  and  one  cotenant  guilty  of  fraud  may 
not  avail  himself  of  the  advantage  thereof,  to  the  dis¬ 
advantage  of  his  cotenant.  Tenants  in  common  by  des¬ 
cent  occupy  a  confidential  relation  toward  each  other 
by  operation  of  law,  as  to  the  joint  property,  and  the 
same  reciprocal  duties  are  imposed  as  if  a  joint  trust 
were  created  by  contract  between  them  or  by  the  act 
of  a  third  person,  and  their  duties  and  obligations  to 
sustain  and  protect  the  common  interest  will  be  vindi- 
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cated  and  enforced  in  a  court  of  equity  as  a  trust ;  and 
they  and  those  claiming  under  them,  with  notice,  can¬ 
not  assume  a  hostile  attitude  toward  each  other  in 
reference  to  the  common  property.  Citing 

Calkins  vs.  Worth,  215  Ill.  78-84-5,  affirming  117 
Ill.  App.  478. 

King  vs.  Wise,  43  Calif.  628. 

Lewis  vs.  Jacobs,  153  Mich.  664. 

Yarwood  vs.  Johnson,  29  Washington  643. 

Earll  vs.  Stumpf,  56  Wis.  53. 

Smith  vs.  Smith,  150  N.  C.  81. 

In  Calkins  vs.  Worth,  215  Ill.  78,  it  was  held  where 
one  of  two  tenants  in  common  in  property  undertakes 
to  negotiate  the  sale  of  the  entire  property  to  a  stran¬ 
ger,  a  fiduciary  relation  arises  between  the  tenants  in 
common  requiring  honesty  and  fair  dealing,  which 
precludes  the  one  negotiating  the  sale  from  taking  ad¬ 
vantage  of  a  concealment  from  the  other  of  the  actual 
consideration  paid,  thereby  securing  more  than  his 
share  of  the  proceeds. 

In  this  case  Calkins  bought  an  apartment  house  for 
himself  and  Worth,  each  paying  half  the  purchase 
price.  Title  was  taken  in  Calkins’  name  and  Calkins 
then  deeded  an  undivided  half  to  one  York,  as  a  straw 
for  Worth.  Later  Calkins  presented  and  Worth  signed 
a  contract  calling  for  sale  of  Worth’s  half  at  $2000 
less  than  it  later  developed  Y:as  being  paid  Calkins  for 
his  half  by  a  purchaser  of  the  apartment  house,  and 
the  building  was  conveyed  to  the  purchaser.  Worth 
later  learning  the  facts  and  bringing  suit. 

At  page  84  the  Court  says  (italics  ours) : 

“It  is  contended  by  appellant  that  the  parties 
were  mere  tenants  in  common,  and  that  a  fiduciary 
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relation  does*  not  arise,  in  law,  from  such  owner¬ 
ship.  While  ordinarily  the  mere  purchase  of  a 
tract  of  land  by  two  persons  creates  the  relation 
of  tenants  in  common  only,  and  while  as  a  general 
rule,  the  embarking  in  a  single  transaction  of  that 
nature  does  not  create  a  partnership,  we  have  no 
doubt  that  the  parties  may  have  a  transaction  in 
real  estate  the  nature  of  which  will  raise  all  the 
duties  and  obligations  of  partners  whatever  the 
relation  may  be  termed  in  law,  whether  that  of 
partnership  or  agency  *  *  *,  The  owners  as  re¬ 
lated  to  their  separate  interests,  could  doubtless 
deal  with  each  other  as  strangers.  One  could  sell 
to  the  other  at  such  price  as  he  deemed  satisfac¬ 
tory, — and  thus  far  the  rule  contended  for  by  ap¬ 
pellant  is  sound  and  could  be  applied ;  and  within- 
that  rule  each  could  sell  to  a  stranger  on  terms 
that  suited  him,  and  the  other  could  not  complain. 
But  when  either  attempted  to  sell  or  begoM  nego¬ 
tiations  for  the  sale  of  the  whole  property — not 
oydy  his  own  hut  the  share  of  the  other — to  a  stran¬ 
ger,  then  the  law  raised  a  relation  of  trust  be¬ 
tween  them  that  required  honesty  and  fair  deal- 
ing^  * 

^The  authorities  cited  by  appellant  upon  the  proposi¬ 
tion  that  the  purchaser  though  a  tenant  in  common,  is 
not  called  upon  to  state  all  he  knows  or  disclose  mat¬ 
ters  which  the  vendor  might  by  reasonable  investiga¬ 
tion  ascertain,  state  correct  principles  of  law  but  are 
not  applicable  to  this  case.  They  ignore  the  fiduciary 
relation  shown  to  exist.  ** 

The  case  of  Merrill  vs.  Sax,  141  Iowa  386,  the  ap¬ 
pellants  regard  as  particularly  in  point  and  in  the 
quotations  from  that  case  given  below  have  italicized 
language  of  the  Court  they  deem  peculiarly  pertinent. 

In  the  Merrill  case  the  plaintiffs  and  defendants,  as 
what  was  known  as  the  ‘‘Ottumwa  parties,”  were 
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owners  of  varying  amounts  of  stock  in  the  Ottumwa 
Traction  and  Light  Company.  They  desired  to  sell  if 
a  satisfactory  price  could  be  had.  A  representative  of 
Byllesby  and  Company  visited  Ottumwa  to  investigate 
with  a  view  to  a  stock  purchase.  He  tentatively  sug¬ 
gested  the  price  Byllesby  and  Company  would  pay  pro¬ 
vided  all  the  stock  could  be  bought.  The  Ottumwa 
parties  placed  the  matter  in  the  hands  of  Sax,  to  be 
assisted  by  another  of  them  if  required,  Sax  belong¬ 
ing  to  the  ‘‘Ottumwa  crowd’’  or  “Ottumwa  parties.’’ 
Sax  obtained  from  Byllesby  a  contract  to  buy  all  the 
stock  including  Sax’s  own.  The  plaintitf’s  signed  an 
agreement  to  deliver  their  stock  to  Sax  at  stated  prices, 
less  expenses  of  negotiation  not  to  exceed  2  per  cent, 
and  assigned  their  stock.  Then  Sax  went  to  Byllesby 
and  insisted  as  a  condition  of  delivery  that  he  be  paid 
the  equivalent  of  3  per  cent  of  the  entire  purchase 
price  of  all  the  stock.  Ultimately  he  and  Byllesby 
compromised  on  $7680  and  the  stock  was  delivered  and 
the  deal  closed.  Sax  reported  and  accounted  to  the 
Ottumwa  crowd  at  the  contract  price  but  concealed  or 
>\dthheld  receipt  of  the  $7680.  Later,  the  fact  being 
learned.  Sax  was  sued. 

Sax  denied  he  was  acting  as  agent  for  the  plaintitfs 
and  also  pleaded  that  he  undertook  the  contract  witli 
Byllesby  on  his  own  responsibility  and  was  under  no 
obligation  to  account  for  the  additional  sum  he  got 
from  Byllesby  above  the  shareholders  sale  price — also 
that  if  there  was  a  tort  it  was  for  Byllesby  cmd  not 
plaintiffs  to  complain. 

Held: 


“It  is  impossible  to  reconcile  the  admitted  con¬ 
duct  of  appellant  upon  any  other  theory  than  that 
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he  undertook  to  and  did  act  in  a  representative 
capacity  for  the  plaintitfs  and  his  other  fellow 
stock  holders  at  Ottumwa.  Such  being  the  conclu¬ 
sion,  we  have  to  inquire  whether,  conceding  the 
existence  of  that  relation,  he  is  liable  to  account 
to  those  ivhoni  he  represented  for  the  money  ex¬ 
acted  by  him  from  Byllesby  and  Company  in  ex¬ 
cess  of  the  contract  price  of  the  stock.  Counsel 
for  appellant  direct  our  attention  to  a  line  of  au¬ 
thorities  in  support  of  the  proposition  that  a  per¬ 
son  may  act  as  agent  for  both  seller  and  buyer 
where  both  parties  are  aware  of  his  conduct  in 
that  respect  and  consent  thereto,  and  that  the 
agent  of  the  seller  may  rightfully  treat  or  deal 
with  the  buyer  with  respect  to  the  subject-matter 
of  the  agency  so  long  as  such  conduct  or  dealing 
does  not  conflict  with  the  agent’s  duty  to  his  prin¬ 
cipal.  The  soundness  of  the  doctrine  thus  stated 
need  not  be  questioned,  but  its  application  to  the 
case  at  bar  cannot  be  conceded.  All  of  the  parties, 
appellees  and  appellant,  were  acting  jointly  in  an 
endeavor  to  get  the  best  possible  price  for  their 
stock,  and  the  execution  of  that  purpose  was  con¬ 
fided  to  appellant.  It  was  clearly  his  duty  to  give 
to  his  associates  the  benefit  of  his  best  service  in 
the  discharge  of  the  trust  confided  to  him,  and  to 
account  for  the  entire  amount  paid  to  hiin  by  the 
purcliaser.  To  say  that  the  money  in  question  was 
not  paid  to  him  in  consideration  of  the  sale  of  this 
stock,  but  was  in  the  nature  of  a  commission  or 
payment  for  services  otherwise  rendered  to  Byl¬ 
lesby  and  Company  is  to  ignore  practically  all  of 
the  material  facts  in  the  case.”  ♦  ♦  ♦ 

”To  call  this  exaction  a  commission  is  to  dress 
the  transaction  in  a  garb  it  is  not  entitled  to  wear. 
The  money  so  received  by  him  was  received  for 
doing  the  very  thing  which  he  had  agreed  to  do 
and  which  in  good  faith  to  those  who  intrusted 
him  with  their  stock  (or  interests)  he  was  bound  to 
do,  and  it  would  be  a  most  dangerous  as  well  as 
inequitable  rule  to  permit  him  to  retain  the  sum 
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so  realized  and  avoid  accounting  therefor  •  ♦ 
^^They  were  engaged  in  a  common  enterprise, 
working  together  to  a  common  end,  the  disposition 
of  the  property  of  each  and  all  at  the  best  ob¬ 
tainable  price,  and  each  was  entitled  to  open 
handed  frankness  and  fairness  of  dealing  at  the 
hands  of  the  man  selected  to  represent  them  in  the 
actual  negotiations  and  consummation  of  the  sale, 
Getty  vs.  Devlin,  54  N.  Y.  403.  To  permit  a/n 
agent  or  confidential  representative  to  secretly 
profit  by  his  manipulation  of  the  subject  matter 
of  his  agency  is  to  offer  a  premium  to  fraud  and 
breach  of  faith, 

“Appellant  makes  the  further  point  that  at  most 
he  was  acting  as  a  gratuitous  agent  *  *  *.  These 
perso7is  were  engaged  in  a  common  enterprise  to 
dispose  of  their  holdings  of  stock.  As  the  pur¬ 
chaser  wished  all  or  none,  the  appellant  and  appel¬ 
lees  each  had  a  direct  interest  in  bringing  about 
the  sale  of  his  associates  *  *  *.  Moreover  the 
agent  who  acts  gratuitously  is  not  in  any  manner 
relieved  from  the  ordinary  obligation  upon  agents 
to  act  in  good  faith  with  their  principals,  and  to 
account  to  them  for  all  profits  made  out  of  the  sub¬ 
ject  matter  of  their  agency.’’ 

Answering  a  contention  plaintiffs  were  inequitable 
and  after  availing  of  defendant’s  skill  and  knowledge 
were  coldly  demanding  a  portion  of  that  which  he 
receives  from  another  as  his  personal  earnings,**  the 
court  said:  “Counsel  overlook  the  very  obvious  and 
very  pertinent  truth  that  it  was  appellant’s  skill  and 
knowledge  and  personal  service  which  the  law  bound 
him  to  render  to  those  for  whom  he  undertook  to  act 
*  *  *  and  would  be  no  justification  for  his  act  in  secretly 
obtaining  a  personal  profit  out  of  the  matter  which  he 
was  conducting  or  professing  to  conduct,  for  their  mu¬ 
tual  advantage  and  interest. 
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**Nor  can  his  action  in  this  respect  he  regarded 
as  a  fraud  or  wrong  upon  Bylleshy  and  Company 
for  which  he  is  accountable  alone  to  that  corpora¬ 
tion  *  *  *.  They  preferred  to  waive  their  right  to 
insist  upon  performance  of  the  agreement  accord¬ 
ing  to  its  terms.  There  was  no  fraud  perpetrated 
upon  them  in  the  legal  acceptation  of  that  word, 
however  such  conduct  may  be  rated  when  tested 
by  the  highest  standard  of  business  morals.’’ 

The  rule  a  fortiori  is  the  same  where,  as  in  the  Hutch¬ 
ins  case,  the  three  trustees  were  attorneys  for  the 
beneficiaries  of  the  Hutchins  estate,  under  any  and  all 
wills  and  also  whether  there  was  intestacy,  and  all  were 
engaged  in  the  common  enterprise  of  settling  the  will 
litigation  and  as  a  necessary  and  indispensable  part 
and  parcel  of  said  settlement  of  the  will  litigation,  of 
making  sale  of  the  Highlands  and  Westmoreland  apart¬ 
ment  houses.  Lee  Hutchins  himself  for  holding  Ward- 
man  in  line  could  not  have  taken  from  Knott  a  share 
of  Knott’s  commission  and  as  Cohen’s  principal  could 
not  do  so  neither  could  Lee,  assuming  arguendo  only 
the  dead  man  did  assent,  grant  to  Cohen  authority  to 
represent  Knott  and  take  a  secret  fee  or  commission 
from  Knott  unknown  to  the  other  attorneys  and  bene¬ 
ficiaries,  all  cooperating  in  the  common  endeavors. 
Cohen’s  secret  position  inevitably  involved  serving 
conflicting  interests  for  Walter  Hutchins,  Lee  and  the 
others  were  interested  in  holding  down  commissions 
and  Cohen  according  to  his  own  attempted  explanation 
was  secretly  on  both  sides  of  the  fence, 

Garr  vs.  Boswell,  38  S.  W.  513  is  a  case  of  sale  by 
cotenants  of  the  entire  property  they  owned.  Certain 
of  them  were  paid  more  than  others.  In  an  Opinion 
by  Justice  Paynter,  the  Court  held: 
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“When,  as  in  this  case,  the  parties  propose  to 
sell  together,  and  the  act  of  one  is  dependent  upon 
the  act  of  the  others,  good  conscience  and  fair 
dealing  require  that  one  should  not  undertake  se¬ 
cretly  to  procure  for  himself  more  than  it  is  under¬ 
stood  and  agreed  each  and  all  shall  have.  The 
fact  that  those  who  do  not  participate  in  the  secret  j 

arrangement  receive  what  they  were,  with  the  - 

lights  before  them,  willing  to  take  cannot  affect 
the  question.  *  *  *  TJie  money  thus  fraudu¬ 

lently  obtained  should  be  divided  between  the 
parties  as  the  nominal  consideration  for  the  land 
was  divided.’’ 

Cohen  was  a  trustee  when  the  sale  was  made.  His 
$2,000  was  a  secret  part  of  Knott’s  commission.  The 
sale  and  settlement  of  the  will  litigation  were  insepar¬ 
ably  bound  together.  Whatever  influence  if  any  Cohen 
exerted  on  Wardman  was  exerted  as  one  incident  or 
detail  of  the  settlement  of  the  will  litigation.  Cohen 
made  every  effort  personally  and  through  Johnson  to 
evade  disclosure  and  when  forced  by  Merillat’s  direct 
probing  falsely  said  the  services  were  long  prior  to 
becoming  a  trustee  and  falsely  denied  receiving  part 
of  Knott’s  commission.  Dante’s  answer  under  oath  to 
interrogatories  was  wilfully  false. 

There  was  no  sale  made  to  Wardman,  Hobbs  and 
Bones  prior  to  the  appointment  of  Gittings,  Merillat 
and  Cohen  as  trustees  and  the  passage  of  title  to  them 
as  trustees.  In  view  of  the  position  of  the  parties 
in  real  interest  in  the  Hutchins  estate  there  never 
would  have  been  any  sale  of  the  Highlands  and  West¬ 
moreland  had  not  the  will  litigation  been  settled.  As 
Gittings  testified,  Walter  Hutchins  refused  to  sell  any 
property  unless  the  will  case  was  settled. 
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There  was  not  even  an  offer  pending  for  the  High¬ 
lands  and  Westmoreland  when  the  trustees  were  ap¬ 
pointed.  All  that  existed  were  two  prior  offers  which 
had  expired  by  their  own  time  limits  when  the  trus¬ 
tees  were  appointed.  Presumably  the  offerors  were 
still  willing  but  this  was  mere  presumption.  These 
offers  were  not  then  binding  on  either  of  the  proposed 
buyers.  Baskin  had  made  the  first  offer  on  March  20, 
1924  (rec.  p.  217)  of  $1,250,000,  and  if  that  offer  had 
been  accepted  the  commission  would  have  gone  to 
Baskins’  broker.  This  offer  evidently  stimulated  Dante 
and  Knott  to  activity,  for  on  March  29,  1924,  Knott 
through  Dante  submitted  the  Wardman  offer  of  $1,- 
200,000,  and  Dante  wrote  to  Merillat  on  March  31, 1924, 
urging  the  Wardman  offer  instead  of  Baskins’  and  pro¬ 
testing  his  lack  of  personal  interest  (rec.  p.  256-7).  On 
March  30,  Dante  had  taken  the  offer  to  Gittings  (rec. 
p.  240).  No  deposit  accompanied  it  and  the  offer  ex¬ 
pressly  stated  it  was  not  binding  after  fifteen  days. 
All  that  Hutchins’  beneficiaries,  or  their  attorneys  had 
on  May  16,  1924,  when  the  trustees  were  vested  with 
title  (rec.  p.  24-33)  was  Dante’s  assurance  to  Gittings, 
which  the  latter  was  willing  to  and  did  accept,  that  if 
the  full  commission  were  paid  Wardman  would  stand 
by  his  offer.  Walter  Hutchins  and  Merillat  had  agreed 
to  the  full  commission  but  as  the  will  litigation  was 
settled  loss  of  the  sale  would  not  have  been  regarded 
by  them  as  loss  of  a  valuable  realty  deal  as  they 
thought  price  too  low  and  commission  too  high  (Git¬ 
tings,  rec.  p.  221,  Merillat,  rec.  p.  259).  Wardman 
could  have  declined  and  if  so  the  deal  would  have 
been  off. 

Gittings  testified  (rec.  p.  241):  “Both  offers  had 
expired  at  that  time,  by  their  own  time  limits.”  After 
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Cohen  was  trustee  Cohen  said  he  would  see  Wardman. 
Gittings  testified  (rec.  p.  228):  ‘‘Cohen  showed  Mr. 
Merillat  and  myself  the  new  draft  Mr.  Johnson  had 
prepared  (the  contract  that  Wardman,  Hobbs  and 
Bones  signed  to  buy  the  Highlands  and  Westmore¬ 
land,  pages  37-41).  We  were  trustees,  and  he  asked 
our  permission  to  take  the  matter  up  with  Wardman 
and  see  if  the  sale  could  not  be  consummated,  and  Mr. 
Merillat  and  I  both  said,  ‘of  course,  go  ahead  and  see 
what  you  can  do  ’ 

He  (Cohen)  said  he  knew  Wardman  very  well  and 
would  approach  him  at  the  Racquet  Club  some  day  and 
take  the  matter  up.  He  thought  that  was  the  best  way 
to  handle  the  situation.  When  the  litigation  was  settled 
it  was  agreed  that  the  full  commission  be  paid  the 
brokers ;  prior  to  that  in  the  negotiations  the  question 
of  amount  had  been  discussed.’’  Gittings  (p.  246); 
“I  know  positively  that  when  he  (Cohen)  got  permis¬ 
sion  from  Mr.  Merillat  and  myself  to  see  Wardman 
for  the  purpose  of  reviving  the  otfer  that  he  was  trus¬ 
tee.”  No  mention  was  made  by  Cohen  of  representing 
or  expecting  anything  from  Knott. 

Merillat  testified  (rec.  p.  260);  “After  we  had  ad¬ 
justed  all  our  differences  Mr.  Cohen  made  the  remark 
that  now  we  have  fixed  up  the  will  matter  one  more 
matter  has  come  up,  as  was  always  happening  with  the 
Hutchins  estate,  that  Tyler  &  Rutherford  had  written 
some  letter  that  had  sent  Wardman  up  in  the  air.  He 
said,  ‘I  will  see  him  at  the  Racquet  Club  and  the  com¬ 
mission  matter  being  all  right  I  can  fix  it  up.’  That  to 
the  best  of  my  recollection  was  May  16, 1924.  Mr.  Cohen 
suggested  that  he  would  see  Wardman,  if  it  met  our 
approval,  at  the  Racquet  Club,  and  we  told  him  it  did, 
and  when  he  returned  from  Boston  and  Atlantic  City 
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he  reported  to  us  that  he  had  seen  Mr.  Wardman  and 
it  was  all  right,  and  said,  ‘I  have  his  check  for  a  thou¬ 
sand  dollars  in  my  pocket.’  ” 

The  minute  made  by  Cohen  himself.  May  24,  1924, 
of  the  proceedings  of  the  trustees  accords  with  the  tes¬ 
timony  of  the  cotrustees  and  the  documentary  evidence. 
It  states  (rec.  p.  239):  ‘^The  sale  of  the  Highlands- 
Westmoreland.  Mr.  Cohen  reported  his  interview  with 
Mr.  Wardman  and  action  with  regard  to  the  sale,  all 
of  which  was  approved  by  the  trustees.  The  deposit 
of  $1000  made  by  Wardman  was  authorized  to  be  de¬ 
posited.  ’  ’ 

Had  Wardman  not  signed  the  contract  dated  May 
24,  1924,  and  made  the  deposit  there  would  have  been 
no  sale.  It  is  idle  to  suggest  that  in  this  event  Cohen 
would  have  claimed  a  fee  of  Knott  for  using  his  influ¬ 
ence  with  Wardman.  The  fact  he  fixed  his  fee  at  15 
per  cent  shows  his  fee  is  claimed  for  services  in  getting 
Wardman  to  sign  the  contract.  This  was  after  he  was 
trustee.  Likewise  if  a  better  offer,  for  example  a  cash 
offer  of  $1,225,000,  had  come  in  before  May  20,  1924, 
the  trustees  must  have  accepted  it  and  not  the  Ward- 
man  offer  under  the  paper  signed  May  16,  1924  (rec.  p. 
227). 

Cohen  in  his  testimony  sought  to  minimize  his  part 
in  and  knowledge  with  respect  to  the  Baskin  and  Ward- 
man  offers  prior  to  April  28,  1924,  when  Dante  and 
Knott  came  to  see  Cohen.  The  letter  of  Gittings,  how¬ 
ever,  to  Cohen  of  April  9,  1924,  is  addressed  to  both 
Merillat  and  Cohen  and  speaks  of  the  two  pending  of¬ 
fers,  so  Cohen  expressly  knew  of  these  offers  and  that 
acceptance  of  the  Wardman  offer  was  insisted  on  by 
Mrs.  Hutchins,  that  she  wanted  and  needed  the  cash 
and  notes  to  come  therefrom  and  only  on  condition  of 


42 


getting  entire  the  Wardman  proceeds  would  settle  the 
Hutchins  litigation.  When  both  Lee  and  Walter  re¬ 
fused  to  agree  the  widow  should  obtain  30  per  cent  of 
the  estate  in  the  will  litigation  Gittings  as  he  testified 
dropped  the  attempt  to  settle  and  the  Highlands  West¬ 
moreland  offers  were  dropped  also,  for  Walter  Hutch¬ 
ins  announced  he  would  not  sell  unless  there  was  a  set¬ 
tlement.  The  revivor  came  early  in  May,  Merillat  re¬ 
ceiving  an  intimation  within  the  very  first  few  days  of 
May  that  the  widow  would  agree  to  an  even  division. 
The  formal  announcement  came  May  6,  1924.  Dante, 
Lee  and  Cohen  had  been  cooperating  throughout  for 
what  Lee  had  insisted  on  since  his  father  died.  Cohen 
was  in  a  quasi  fiduciary  relation  to  the  will  set¬ 
tlement  and  to  its  inseparable  concomitant  sale  of  the 
Highlands  and  Westmoreland  throughout  the  1924  at¬ 
tempts  at  settlement  and  could  not  plan  or  accept  a 
secret  or  an  adverse  interest. 

There  is  no  difference  in  essence  between  the  duties 
owing  by  trustees,  agents,  guardians,  executors  and  at¬ 
torneys,  in  so  far  as  relates  to  the  fidelity  due  princi¬ 
pals.  This  court  in  a  number  of  cases  has  very  strongly 
emphasized  the  obligation  of  frank,  fair,  open  dealing 
requisite  on  the  part  of  fiduciaries  and  the  Supreme 
Court  of  the  United  States  in  at  least  two  appeals  from 
this  court  has  extended  the  doctrine  beyond  what  this 
court  thought  was  the  limit  to  which  it  should  go,  name¬ 
ly,  in  Magruder  vs.  Drury,  235  U.  S.  106  and  Jackson 
vs.  Smith,  254  U.  S.  586,  so  as  to  embrace  pretty  much 
every  situation  in  which  there  might  come  up  a  conflict 
between  interest  and  duty. 

In  Dahlgren  vs.  Story,  39  Appeals  D.  C.  29,  Cobb, 
a  partner  of  Story,  opened  up  negotiations  with  Dahl¬ 
gren  and  others  for  the  sale  by  them  of  some  lots  held 
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by  Dahlgren  and  his  cotrustees.  The  purchaser  was 
one  Lehr.  In  order,  as  claimed,  to  assure  the  pur¬ 
chaser  Lehr  of  the  safety  of  the  venture  Cobb  agreed 
in  writing  to  guarantee  Lehr  against  loss  if  he  bought 
of  the  trustees.  Lehr  and  Cobb  later  sold  and  at  a 
profit  which  they  divided.  Story  and  Cobb  were  sued 
by  the  trustees  as  being  their  agents  in  making  the 
sale. 

This  court,  reversing  the  lower  court,  held  that  the 
fiduciary  relation  existing  between  the  parties  charged 
Story  and  Cobb  *  ‘  with  a  sacred  trust,  which  demanded 
of  them  a  complete,  open  and  frank  disclosure  to  plain¬ 
tiffs  of  every  step  taken  in  the  transaction  from  the 
date  of  the  creation  of  the  agency  until  the  transaction 
was  finally  closed^’  and  forbade  Story  and  Cobb  from 
placing  themselves  in  any  attitude,  however  profitable, 
‘‘that  would  even  appear  to  be  antagonistic  to  the  in¬ 
terests  of  plaintiffs,  without  first  having  secured  their 
consent  after  a  full  disclosure. 

The  law,  as  heretofore  shown,  is  well  settled  that 
while  one  tenant  in  common  may  sell  his  own  interest 
in  an  estate  on  such  terms  as  he  may  choose  that  where 
such  tenant  in  common  undertakes  to  deal  with  and 
make  disposition  of  the  entire  estate  or  an  entire  piece 
of  property  belonging  to  the  estate  that  such  tenant  in 
common  is  in  a  fiduciary  relation  to  the  other  tenants  in 
common  and  in  such  matter  of  sale  of  the  entire  inter¬ 
ests  must  make  the  same  complete,  open  and  frank  dis¬ 
closure  referred  to  in  Dahlgren  vs.  Story.  Lee  Hutch¬ 
ins  could  not,  hence,  under  any  conditions,  without  full 
disclosure  to  Walter  Hutchins,  Rose  Hutchins  and  Mil¬ 
dred  Penn,  have  undertaken  any  sale  of  the  Highlands- 
Westmoreland  with  any  right  to  claim  any  part  of  the 
commission  due  and  payable  to  Zach  Knott.  When 
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Lee  Hutchins,  therefore,  entrusted  to  Myer  Cohen  as 
his  attorney  or  agent  the  sale  of  the  Highlands-West- 
mo reland  by  negotiations  with  either  Wardman,  Hobbs 
and  Bones  or  with  them  and  the  other  beneficiaries  of 
the  Hutchins  estate  or  their  attorneys,  Lee  Hutchins 
could  not  have  acquired  any  right  to  share  in  Knott’s 
commission  or  claim  rendition  of  services  to  Knott, 
agent  for  the  purchaser,  without  a  full  and  frank  dis¬ 
closure  to  Walter  Hutchins,  Rose  Hutchins  and  Mil¬ 
dred  Penn.  As  Lee  Hutchins  could  not  do  so,  neither 
could  any  authority  from  him  warrant  Cohen  doing  or 
receiving  fee,  pay,  or  commissions  that  Lee  could  not 
receive  for  the  sale.  This  is  so  even  if  the  sale  of  the 
apartment  houses  alone  were  involved,  aside  from  the 
real  fact,  sought  to  be  avoided  by  Cohen  contrary  to 
the  plain  evidence,  that  sale  of  the  Highlands- West¬ 
moreland  and  settlement  of  the  Hutchins  litigation 
were  inseparably  intermixed  and  involved  a  common 
interest,  which  common  interest  was  being  furthered 
by  all  parties  concerned  and  their  attorneys. 

This  fiduciary  relation  of  tenants  in  common  to  each 
other  when  they  are  endeavoring  to  dispose  of  the  en¬ 
tire  interests  of  all  the  tenants  in  common  establishes  a 
fiduciary  relation  or  quasi  fiduciary  relation  totally  in 
conflict  with  dealings  between  strangers  where  the  doc¬ 
trine  of  caveat  emptor  obtains. 

The  attempts  of  Cohen  and  Johnson  in  their  corre¬ 
spondence  with  Merillat  and  Gittings  to  ascertain  if 
possible  how  much  Merillat  knew  and  what  proof  he 
had  and  when  pinned  down  (see  record  pages  261-268), 
the  denial  Cohen  had  received  any  part  of  Knott’s 
commission  and  the  claim  Cohen’s  services  to  Knott 
were  *Hong  prior  to  May  16,  1924,*^  when  Cohen  be¬ 
came  a  trustee,  shows  they  recognized  the  facts  would 
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destroy  Cohen  if  they  came  to  light  unless  as  they 
hoped  they  could  rely  on,  the  still  more  damning  prop¬ 
osition  as  to  Cohen  being  a  fit  man  for  trustee,  that 
Cohen  had  extorted  money  from  Knott  and  appellants 
could  not  complain  of  it.  Merrill  vs.  Sax,  supra,  ends 
the  legal  proposition  as  to  extortion,  relieving  Cohen. 

Similarly  the  record  shows  the  close  cooperation 
between  Dante  and  Cohen  in  its  evidence  that  Cohen 
tried  to  get  Dante  $150,000  commissions  in  the  settle¬ 
ment  in  addition  to  the  $119,000  he  had  drawn  down 
and  paid  to  himself  and  to  charge  Walter  Hutchins 
with  rent  for  the  house  1308  16th  Street,  in  which  he 
had  been  living  and  yielded  only  when  Merillat  an¬ 
nounced  to  Cohen  he  would  attend  no  more  meetings 
until  Cohen  called  one  and  that  the  call  would  be 
deemed  notice  Cohen  had  yielded  on  both  demands, 
namely,  Walter  Hutchins^  right  to  the  house  he  lived 
in  just  as  the  widow  and  Lee  had  deeds  to  property 
Stilson  Hutchins  in  his  life  had  given  them  as  homes 
and  that  Dante ’s  total  compensation  should  not  exceed 
$150,000  and  should  not  be  $150,000  plus  his  prior 
drawings  down.  Also  Cohen  ^s  attempts  to  retain 
Dante  as  agent  indefinitely  and  his  statement  in  the 
spring  of  1925  when  urging  Dante  ^s  retention  that  he 
had  investigated  and  knew  Dante  had  received  no  part 
of  KnotCs  commission,  concealing  the  disclosure  that 
he,  Cohen,  had  received  part  of  it,  (See  Merillat,  rec. 
p.  260,  268 ;  Gittings,  rec.  p.  229,  247,  and  Cohen,  rec.  p. 
299-300.) 

In  J ackson  vs  Smith,  254  U.  S.  586,  the  trustees  under 
a  mortgage  note  to  secure  an  insolvent  building  asso¬ 
ciation,  at  the  request  of  the  receiver  for  the  insolvent 
association,  advertised  a  piece  of  real  estate  for  sale  by 
foreclosure  for  default  in  payment  of  the  deed  of  trust 


note.  The  receiver  for  the  building  association  and 
his  attorney,  after  an  unsuccessful  attempt  to  sell,  ar¬ 
ranged  for  a  readvertisement  of  sale  and  arranged 
with  a  third  person  that  this  third  person  at  the  second 
sale  should  in  the  exercise  of  his  independent  judgment 
buy  in  the  real  estate  and  that,  if  he  happened  so  to 
buy  in,  they  would  jointly  make  the  purchase.  The 
mortgage  trustee  and  the  auctioneer  were  given  no 
instructions  regarding  the  sale  but  proceeded  in  the 
ordinary  manner  and  there  was  competition.  Wil¬ 
son,  the  third  person  referred  to,  after  a  sale  fairly 
conducted,  purchased  the  property  and  thereafter  held 
it  as  the  property  of  the  three  persons,  later  realizing 
a  profit  on  resale.  Subsequently,  a  new  receiver  was 
appointed  and  learning  the  facts  brought  suit  to  re¬ 
cover  the  profits.  The  Supreme  Court  held  such  prof¬ 
its  recoverable  and  said  that  it  was  the  affirmative 
duty  of  the  receiver  Ambrose  to  realize  the  largest 
price  and  that  when  Ambrose  agreed  with  Smith  and 
Wilson  to  join  in  WilsoiCs  purchase,  Ambrose  ‘‘placed 
himself  in  a  position  in  which  his  personal  interests 
were,  or  might  be,  antagonistic  to  those  of  his  trust. 
That  the  course  taken  was  one  which  a  fiduciary  could 
not  legally  pursue,  citing  Magruder  vs.  Drury,  235 
U.  S.  106-19-20.  The  court  held  that  since  Ambrose 
did  pursue  this  course  and  profits  resulted  “that  the 
law  made  him  accountable  to  the  trust  estate  for  all 
the  profits  obtained  by  him  and  those  who  were  asso¬ 
ciated  with  him  in  the  matter,  although  the  estate  may 
not  have  been  injured  thereby,’^  and  that  the  other  two 
“who  knowingly  joined  a  fiduciary  in  such  an  enter¬ 
prise  likewise  become  jointly  and  severally  liable  with 
him  for  such  profits,’’  and  held  therefore  that  Smith, 
Wilson  and  Ambrose  were  all  liable. 
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The  case  of  Magruder  vs.  Drury,  235  U.  S.  106,  had 
as  its  essential  facts  the  following : 

Arms  and  Drury  were  a  firm  of  real  estate  agents 
and  note  brokers  and  Drury  with  one  Richardson  were 
executors  and  trustees  of  an  estate  under  a  will.  The 
estate  held  a  number  of  second  trust  notes.  Arms  and 
Drury  were  paid  a  commission  of  one  to  two  per  cent 
upon  these  notes  by  the  borrowers  of  the  money  which 
they  loaned  on  trust  notes.  Drury,  when  moneys  came 
in  from  the  estate  of  which  he  was  executor,  would  in 
the  regular  course  of  the  business  of  Arms  and  Drury 
invest  moneys  coming  in  to  the  estate  in  these  mort¬ 
gage  notes.  The  court  found  that  the  Arms  and  Drury 
transactions  had  not  cost  the  estate  a  penny  more  than 
if  the  transactions  had  been  had  with  some  other  firm 
or  individual  and  on  the  contrary  that  the  relation  of 
the  firm  of  Arms  and  Drury  to  Drury  as  a  trustee  had 
benefited  the  estate  in  fact  by  enabling  Drury  as  a  trus¬ 
tee  to  make  reinvestments  immediately  of  funds  with¬ 
out  loss  of  time.  It  was  contended  that  it  was  not 
proper  to  make  Drury,  by  reason  of  his  position  as 
trustee,  give  not  only  his  valuable  services,  commer¬ 
cial  knowledge  and  business  acumen  to  the  estate  of 
which  he  was  trustee  but  also  make  a  gift  of  profits  on 
individual  moneys  of  Arms  and  Drury.  The  Supreme 
Court,  however,  took  a  contrary  view  and  held : 

‘‘It  is  a  well  settled  rule  that  a  trustee  can  make 
no  profit  out  of  his  trust.  The  rule  in  such  cases 
springs  from  his  duty  to  protect  the  interests  of 
the  estate,  and  not  to  permit  his  personal  interest 
to  in  any  wise  conflict  with  his  duty  in  that  respect. 
The  intention  is  to  provide  against  any  possible 
selfish  interest  exercising  an  influence  which  can 
interfere  with  the  faithful  discharge  of  the  duty 
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which  is  owing  in  a  fiduciary  capacity.  *  *  It 
makes  no  difi'erence  that  the  estate  was  not  a  loser 
in  the  transaction,  or  that  the  commission  was  no 
more  than  the  services  were  reasonably  worth.  It 
is  the  relation  of  the  trustee  to  the  estate  which 
prevents  his  dealing  in  such  way  as  to  make  a  per¬ 
sonal  profit  for  himself.  The  findings  show  that 
the  firm  of  which  Mr.  Drury  was  a  member,  in 
making  the  loans  evidenced  by  these  notes,  was 
allowed  a  commission  of  1  to  2  per  cent.  This 
profit  was  in  fact  realized  when  the  notes  were 
turned  over  to  the  estate  at  face  value  and  accrued 
interest.  The  value  of  the  notes  when  they  were 
turned  over  depended  on  the  responsibility  and  se¬ 
curity  back  of  them.  When  the  notes  were  sold 
to  the  estate  it  took  the  risk  of  payment  without 
loss.  While  no  wrong  was  intended,  and  none  was 
in  fact  done  to  the  estate,  we  think  nevertheless 
that  upon  the  principles  governing  the  duty  of  a 
trustee,  the  contention  that  this  profit  could  not  be 
taken  by  Mr.  Drury,  owing  to  his  relation  to  the 
estate,  should  have  been  sustained.^’ 

In  the  instant  case  on  the  contrary  the  intent  to 
wring  from  the  trustee  estate  all  emoluments  possible 
to  Cohen  is  apparent. 

Convention  Hall  testimony  shows  Cohen  was  using 
his  office  of  trustee  for  his  own  gain.  That  he  was  also 
deliberately  without  consultation  with  or  knowledge  of 
his  co-trustees  engaged  in  an  attempt  to  settle  the 
Insurance  Feature  of  the  Convention  Hall  sale  pri¬ 
vately  with  the  purchasers  without  knowledge  of  his 
co-trustees  until  a  completed  signed  contract  was  laid 
before  his  co-trustees  giving  Cohen  Ten  Year's  Insur¬ 
ance  Benefits.  The  several  transactions  in  evidence  each 
fortify  the  other  as  to  Cohen's  motives. 
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Perry  on  Trusts,  sec.  427  says:  ‘‘Trustee  can  not  use 
the  trust  property,  nor  their  relation  to  it,  for  their  own 
personal  advantage.  All  the  power  and  influence  which 
the  possession  of  the  trust  fund  gives  must  be  used 
for  the  advantage  and  profit  of  the  beneficial  owners, 
and  not  for  the  personal  gain  and  emolument  of  the 
trustee.  No  other  rule  would  be  safe;  nor  would  it  be 
possible  for  courts  to  apply  any  other  rule,  as  between 
trustee  and  cestui  que  trust.  This  rule  is  so  stringent 
that  Lord  Eldon  once  sent  a  case  to  a  master  to  inquire 
whether  the  privilege  of  sporting  on  the  trust  estate 
could  be  let  for  the  benefit  of  the  cestui  que  trust;  if 
not,  he  thought  the  game  should  belong  to  the  heir;  the 
trustee  might  appoint  a  game-keeper  for  the  preserva¬ 
tion  of  game  for  the  heir,  but  he  ought  not  to  keep  up  a 
lodge  for  his  own  pleasure.  So  where  a  trustee  retired 
from  the  office  in  consideration  that  his  successor  paid 
him  a  sum  of  money,  it  was  held  that  the  money  so 
paid  must  be  treated  as  a  part  of  the  trust  estate,  and 
that  the  trustee  must  account  for  it,  as  he  could  make 
no  profit,  directly  or  indirectly,  from  the  trust  property 
or  from  the  position  or  office  of  trustee.  If  a  trustee 
joins  in  betraying  the  trust  for  private  gain,  he  will 
have  to  bear  any  loss  that  may  fall  on  him  by  the  dis¬ 
honesty  of  his  confederates.  The  law  will  not  aid  him 
against  them.  It  will  not  unravel  a  tangled  web  of 
fraud  for  the  benefit  of  one  through  whose  agency  the 
web  was  woven  and  who  has  himself  become  enmeshed 
therein.  ^  ^ 

Story  on  Eq.  Juris.,  I4th  Ed.  Vol.  2,  Sec.  620,  thus 
states  the  doctrine: 

“A  trustee  is  never  permitted  to  make  any  profit 
to  himself  in  any  of  the  concerns  of  his  trust.  *  *  • 
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The  same  doctrine  is  applicable  to  cases  of  guard¬ 
ians  and  wards,  and  other  relations  of  a  similar  na¬ 
ture. 

^*It  is  the  duty  of  the  agent  to  fully  account  to 
the  principal  for  all  sums  received  by  him.  He  has 
no  right  to  accept  any  secret  profit  or  advantage 
from  the  other  party,  and  if  he  does  it  is  his  prin¬ 
cipal's  property.^’  Citing  cases,  note  4. 

Of  course  the  relation  of  principal  and  agent  is  a 
fiduciary  one,  and  the  general  rules  and  the  duties  of 
trustees  apply  to  agents.  (Sec.  206,  Vol.  I,  6th  ed.. 
Perry  on  Trusts.) 

Pomeroy  on  Eq.  Juris.,  Vol.  3,  sec.  1079  says: 

“It  might  be  supposed  that  the  term  ‘breach  of 
trust’  was  confined  to  willful  and  fraudulent  acts 
which  have  a  quasi  criminal  character,  even  if  they 
have  not  been  made  actual  crimes  by  statute.  The 
term  has,  however,  a  broader  and  more  technical 
meaning.  It  is  well  settled  that  every  violation  by 
a  trustee  of  a  duty  which  equity  lays  upon  him, 
whether  willful  and  fraudulent,  or  done  through 
negligence,  or  arising  through  mere  oversight  or 
forgetfulness,  is  a  breach  of  trust.  The  term  there¬ 
fore  includes  every  omission  or  commission  which 
violates  in  any  manner  either  of  the  three  great 
obligations  already  described:  of  carrying  out  the 
trust  according  to  its  terms,  of  care  and  diligence 
in  protecting  and  investing  the  trust  property,  and 
of  using  perfect  good  faith.” 

In  Bradley  vs.  Davidson,  47  App.  D.  C.  266-80,  the 
court  said  that  as  it  had  announced  in  Mannix  vs.  Hil¬ 
dreth,  2  App.  D.  C.  259,  “any  attempt  to  occupy  the  re¬ 
lation  of  agent  to  two  persons  whose  interests  conflict, 
whether  with  or  without  notice  to  them,  is  to  be  con- 
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demned  as  contrary  to  good  morals  and  the  principles 
of  equity’’  and  that  in  Rawlings  vs.  Collins,  36  App. 
D.  C.  72-77,  the  court  speaking  through  Mr.  Justice 
Van  Orsdel  had  said  that  ‘‘the  principal  will  be  pro¬ 
tected  against  any  concealed  undisclosed  action  on  the 
part  of  the  agent,  whereby  the  agent  or  any  one  whom 
he  secretly  represents  may  secure  an  unfair  advantage 
or  occupy  a  position  where  a  possible  fraud  might  be 
perpetrated.  ’  ’ 

It  is  patent  that  inasmuch  as  one  tenant  in  common 
who  deals  with  the  whole  property  cannot  occupy  a  po¬ 
sition  adverse  to  his  cotenants  that  Cohen  necessarily 
when  he  had,  or  claims  to  have  had,  an  interest  in  the 
commission  of  Knott  that  he  was  occupying  a  position 
contrary  to  good  morals  and  the  principles  of  equity 
and  could  not  serve  Knott  and  at  the  same  time  serve 
Walter  Hutchins  and  the  others,  aside  from  any  ques¬ 
tion  as  to  whether  as  matter  of  fact,  as  would  seem 
plainly  to  appear,  Cohen  was  in  fact  a  trustee  for  all 
parties  in  interest  when  the  Wardman  deal  was  closed. 

As  appears  by  the  letter  of  May  16,  1924,  no  sale 
could  be  made  to  Wardman  if  a  better  offer  were  re¬ 
ceived  by  the  trustees  before  May  20th.  It  is  too  plain 
for  argument  that  if  some  other  offer  had  come  in  at 
the  last  moment  better  than  Wardman ’s  that  the  sale 
never  could  have  been  made  to  Wardman,  but  the 
better  offer  would  have  had  to  be  accepted  by  the  trus¬ 
tees.  It  is  also  perfectly  patent  that  in  that  event 
Cohen  never  would  have  made  any  claim  against  Knott 
for  his  alleged  services  and  that  as  matter  of  fact  his 
claim  for  a  percentage  of  Knott’s  fee  of  15  per  cent  and 
ultimately  compromised,  according  to  Cohen,  by  ob¬ 
taining  15  per  cent  out  of  Knott’s  $9,000  and  $650  from 
Tyler  &  Rutherford  out  of  their  one-half  of  the  $18,000 
check. 
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For  other  cases  of  the  extent  to  which  courts  of 
equity  refuse  to  permit  a  party  in  a  fiduciary  relation 
to  build  up  a  profit  or  advantage  for  himself  at  the  ex¬ 
pense  of  his  cestuis  que  trustent,  see  the  recent  cases 
of  Chicago,  Milwaukee  and  St.  Paul  Ry.  vs.  Des 
Moines  Union  Ry.  Co.,  254  U.  S.  196  and  United  States 
vs.  Dunn,  268  U.  S.  121,  in  which  among  other  things 
the  Supreme  Court  holds  that  where  there  are  these 
secret  arrangements  it  is  not  necessary  ‘‘to  show  that 
the  beneficiary  was  damaged  by  the  fraudulent  conduct 
of  the  trustee.  It  is  sufficient  to  establish  that  the  fi¬ 
duciary  has  exercised  his  power  of  disposition  for  his 
own  benefit,  without  more. '  ^ 

Lathrop  vs.  Smalley,  23  N.  J.  Eq.  196,  lays  down  the 
correct  rule  that  for  acts  done  in  bad  faith  by  a  trustee 
and  for  acts  which  have  diminished  or  endangered  the 
trust  fund  though  without  bad  faith,  it  is  the  duty 
of  the  court  to  remove  him. 

In  the  instant  case  the  record  shows  that  in  bad  faith, 
that  is,  for  his  own  personal  benefit,  Cohen  used  his  pos¬ 
session  of  the  check  payable  to  Knott  to  extort  from 
Knott  allowance  of  an  improper  claim  Cohen  made 
on  Knott  and  that  for  the  same  purpose  he  endangered 
a  sale  or  interposed  impediments  to  a  sale  of  the  Con¬ 
vention  Hall  trust  property  at  a  price  $25,000  or  more 
above  the  price  at  which  Cohen  was  willing  to  sell,  in 
order  to  force  the  placing  with  himself  of  greater  in¬ 
surance  and  for  longer  periods  than  was  necessary  for 
protection  of  the  interests  of  the  Hutchins  heirs  and 
that  he  did  this  by  first  omitting  from  the  option  any 
reference  to  insurance  and  then  sending  a  contract 
including  the  objectionable  insurance  clauses  to  the 
purchasers,  ivitJiout  consulting  unth  or  knowledge  of 
his  co-trustees,  and  then  when  forced  by  his  co-trustees 
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manipulated  the  matter  by  a  secret  deal  so  that  the 
sale  would  not  fall  through  and  yet  he  still  be  bene¬ 
fited,  part  of  the  consideration  to  Cohen  moving 
being  all  future  insurance.  It  is  at  least  open  to  ques¬ 
tion  whether  the  omission  of  mention  of  insurance  in 
the  option,  which  option  was  drafted  by  Cohen,  an  in¬ 
surance  broker,  was  not  intentional  instead  of  acci¬ 
dental  or  inadvertent,  and  in  order  that  later  he  might, 
as  Cohen  did,  take  up  this  insurance  matter  with  the 
purchasers  and  endeavor  to  settle  it  between  Cohen 
and  the  Bowling  Alleys  Association,  free  from  any  part 
therein  of  Merillat  and  Gittings,  his  co-trustees,  well 
knowing  that  provided  they  got  their  price  for  Con¬ 
vention  Hall  they  would  not  be  disposed  at  the  risk  of 
losing  the  sale  to  question  high  insurance  premiums 
exacted  from  the  purchasers  provided  payment  of  same 
was  satisfactory  to  the  purchasers  of  the  building.  The 
developments  in  the  Knott  matter  lend  force  to  this  as 
being  the  motive  behind  Cohen’s  alleged  inadvertent 
omission  to  mention  insurance  in  the  option,  notwith¬ 
standing  that  insurance  is  and  has  been  for  years  a 
principal  occupation  on  the  part  of  Cohen  and  is  re¬ 
enforced  by  the  fact  he  sent  the  contract  of  sale  of  Con¬ 
vention  Hall  direct  to  Blick  and  Gardner  without 
knowledge  of  his  co-trustees  in  the  obvious  hope  that 
he  could  when  the  buyers  signed  present  it  to  the  co¬ 
trustees  as  a  contract  accepted  by  the  buyers  and 
signed  by  himself.  That  the  scheme  failed  and  that 
the  contract  which  Dante  took  to  the  option  holders  at 
Cohen’s  instance  was  turned  over  to  Cay  wood,  who  in 
turn  called  in  the  co-trustees  Merillat  and  Gittings  and 
that  they  as  trustees  strongly  reenforced  Caywood  and 
the  sale  was  consummated  does  not  lessen  or  detract 
from  Cohen’s  conduct. 
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The  court  below  seemed  to  regard  the  fact  that  the 
sale  ultimately  was  consummated  as  occasion  for  it  to 
be  ignored  as  a  reason  for  not  removing  Cohen. 

Also  that  since  the  co-trustees  had  assented  to 
Cohen’s  insurance  firm  retaining  the  Hutchins  insur¬ 
ance  that  they  had  in  a  sense  been  parties  making  pos¬ 
sible  the  insurance  occurrence  endangering  the  Conven¬ 
tion  Hall  sale,  and  that  they  should  have  objected  to 
the  insurance  remaining  under  Cohen’s  control,  vide 
Magruder  vs.  Drury,  235  U.  S.  106. 

But  the  court  below  overlooked  the  fact  that  a  court 
of  equity  is  a  court  of  substance  and  not  of  form,  and 
of  practical  application  of  common  sense  to  a  business 
situation.  It  ignored  the  relativity  of  the  conditions 
disclosed  by  the  testimony. 

The  Hutchins  trustees  had  just  settled  a  long  vexa¬ 
tious  and  bitter  litigation.  The  trustees  were  trustees, 
but  they  were  trustees  privately  appointed,  not  already 
in  court  and  free  to  carry  their  troubles  as  court  trus¬ 
tees  to  the  court.  The  beneficiaries,  excepting  prob¬ 
ably  Mildred  Penn  for  whom  Cohen  Avas  acting,  were 
aware  the  Hutchins  estate  always  had  placed  its  insur¬ 
ance  through  Cohen’s  insurance  firm.  The  premium  on 
insurance  in  the  District  of  Columbia  is  a  fixed  rate 
common  to  all  companies.  Cohen,  at  the  very  first  trus¬ 
tee  meeting,  raised  the  question  of  continuing  the  in¬ 
surance  with  his  insurance  firm.  If  there  was  any  fault 
of  commission  under  Magruder  vs.  Drury,  supra,  it 
was  on  the  part  of  Cohen  and  was  for  Cohen’s  profit 
and  prestige  with  the  insurance  companies  he  repre¬ 
sented.  The  fault,  if  any,  of  the  co-trustees  Merillat 
and  Gittings  was  a  fault  of  omission  merely  and  not  one 
involving  any  profit  to  themselves,  any  loss  to  the  trust 
estate,  nor  involving  on  their  part  possibility  they 
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might  by  self  interest  be  swayed  from  their  duty  or 
bring  interest  into  conflict  with  duty,  which  is  the 
basic  principle  of  the  strict  rule  to  which  courts  of 
equity  hold  trustees. 

It  was  desirable  that  there^  should  be  harmony,  if 
possible,  among  the  trustees.  They  had  the  large  task 
before  them  of  liquidating  more  than  four  million 
dollars  worth  of  real  estate  in  as  short  a  period  of  time 
as  practicable  within  good  business  methods  and  pru¬ 
dence  and  at  as  high  prices  as  possible.  The  co-trus¬ 
tees  Gittings  and  Merillat  could  not  have  foreseen  that 
leaving  the  insurance  to  be  placed  in  the  same  com¬ 
panies  where  it  always  had  been  placed  would  not  only 
put  it  in  the  power  of  but  would  cause  their  co-trustee 
Cohen  to  violate  his  fidelity  to  their  common  trust  and 
to  swerve  from  his  honest  obligation  as  a  trustee  in 
order  to  enlarge  the  insurance  placed  through  his  firm 
and  enhance  Cohen  ^s  premiums  even  at  the  risk  of  los¬ 
ing  a  sale  beneficial  to  the  estate  and  larger  by  $25,000 
to  $50,000  than  the  sale  price  Cohen  had  fixed  on  Con¬ 
vention  Hall. 

There  is  nothing  in  the  record  which  warrants  the 
statement  of  the  court  below  that,  after  their  appoint¬ 
ment  as  trustees,  Gittings  or  Merillat  regarded  himself 
as  a  trustee  only  for  the  beneficiary  appointing  him 
and  not  for  all  the  beneficiaries.  No  act  is  shown  by 
the  record  nor  can  be  shown  where  either  Gittings  or 
Merillat  as  to  any  sales  acted  otherwise  than  for  the 
purpose  of  their  common  duty  to  the  trust  estate  and 
allowed  their  interest  to  conflict  with  their  duty.  The 
fact  that  they  pushed  through  the  Convention  Hall  sale 
cannot  lessen  Cohen’s  culpability,  nor  the  fact  that 
after  knowledge  came  home  to  them  other  sales  were 
made  of  the  trust  estate.  They  were  and  are  entitled 
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to  be  freed  from  the  necessity  of  constant  watchfulness 
of  Cohen  to  see  he  cuts  or  attempts  to  cut  no  more 
corners,  and  the  court,  as  a  court  of  equity,  is  under 
the  duty  of  enforcing  the  salutary  principles  of  equity 
action  where  trustees  are  concerned. 

It  may  be  likewise  observed  that  the  Convention 
Hall  sale  illustrates  the  motives  underlying  Cohen’s 
acts  in  the  Knott  matter  and  the  Kann-Penn  notes  sale. 
The  case  affords  a  vivid  illustration  of  the  correctness 
of  the  rule  that  a  court  of  equity  must  hold  trustees 
to  rigid  complaint  with  their  duty  in  view  of  the  diffi¬ 
culty  of  unearthing  evidence  of  fraud,  and  that  where 
a  fraudulent  motive  is  involved  courts  will  look  into 
other  transactions  of  the  accused  party,  inasmuch  as 
when  it  appears  detection  has  come  and  the  accused  at¬ 
tempts  to  cover  up  his  acts  and  to  give  them  the  best 
dress  his  ingenuity  can  devise  the  several  acts  together 
may  convince  the  court  that  profit  to  the  trustees  and 
not  fidelity  to  trustees  was  the  motive.  See  McAleer 
vs.  Horsey,  35  Md.  439-61 ;  Lincoln  vs.  Clafiin,  7  Wallace 
132;  Jones  vs.  U.  S.,  258  U.  S.  40. 

When  Cohen’s  several  acts  are  reviewed  it  appears 
that  craft  and  cunning  for  his  own  personal  gain  in 
handling  the  trust  estate  and  its  proceeds  inspired 
his  actions  and  that  he  has  not  displayed  that  high 
and  disinterested  character  essential  in  management  of 
a  trust  estate. 

A  case  closely  parallel  to  the  instant  case  in  its  in¬ 
surance  feature  is  White  vs.  Sherman,  168  Ill.  589-611. 

In  this  case.  White  was  held  liable  for  the  full  amount 
of  commissions  received  by  him  on  insurance  premiums 
paid  by  him  out  of  the  trust  funds.  He  had  joined  a 
certain  underwriters  ’  association  for  the  purpose  of  get¬ 
ting  a  commission  on  such  premiums.  The  Court  said : 
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‘^Tlie  law  does  not  allow  a  trustee  to  retain  any  per¬ 
sonal  gain,  which  he  may  obtain  in  such  a  manner  as 
subjects  him  to  the  temptation  of  placing  himself  in  a 
position  which  may  be  hostile  to  the  interests  of  the 
estate,  whether  the  estate  is  actually  injured  or  not  as 
a  matter  of  fact.  The  fact,  that  he  was  receiving  com¬ 
missions,  might  have  subjected  him  to  a  temptation  to 
place  a  larger  line  of  insurance  than  was  necessary  on 
the  trust  property.  It  is  not  essential,  that  the  estate 
has  sutfered  a  loss  from  what  he  has  done;  it  is  suflS- 
cient  that  he  has  gained  a  profit.  Whether  the  contract 
was  beneficial  or  injurious  to  the  estate  is  wholly  im¬ 
material.  An  agent  is  only  entitled  to  commissions 
upon  a  faithful  performance  of  all  the  duties  of  his 
agency.  ^  ^ 

In  this  instant  case,  when  Cohen  was  apprised  by 
Caywood  the  co-trustees  had  been  seen  by  him  and 
stood  behind  him,  the  Hutchins  estate  was  already 
in  danger  either  of  court  litigation  or  loss  of  sale  of 
Convention  Hall  at  a  figure  $25,000  at  least  above 
CoheiCs  price.  The  demand  for  insurance  on  a  debt 
of  $250,000  for  the  amount  of  $200,000  or  more  for  ten 
years  despite  annual  curtails  of  $25,000  obviously  was 
not  made  in  good  faith  but  was  in  plain  words  “a  hold 
up.’’  It  became  none  the  less  so  when  Cohen  thereafter 
compromised  on  the  then  commissions  but  required  the 
writing  of  all  other  insurance  of  the  purchaser,  liabil¬ 
ity  and  other,  by  himself. 

Wher^  the  acts  or  omissions  of  a  trustee  show  a 
want  of  reasonable  fidelity  to  his  trust,  a  court  of  equity 
will  remove  him,  is  laid  down  in  Cavender  vs.  Caven- 
der,  114  U.  S.  464,  and  in  Williamson  vs.  Krohn,  66 
Fed.  655-9,  the  Court  said  of  an  agent : 
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“He  is  not  at  liberty  to  exercise  his  powers  in 
such  a  way  as  to  derive  an  advantage  to  himself 
to  the  prejudice  of  his  principal.” 

It  must  be  apparent  from  the  admitted  facts  alone 
that  Cohen  did  exercise  his  power  as  a  trustee,  and 
vdthout  the  knowledge  of  his  cotrustees  until  the  com¬ 
plaint  of  Caywood,  attorney  for  Blick  and  associates 
brought  same  to  their  attention,  to  feather  Cohen  ^s 
own  nest  as  an  insurance  broker  and  that  this  had  so 
prejudiced  the  highly  advantageous  sale  of  Convention 
Hall  that  it  was  threatening  loss  of  the  sale  or  litiga¬ 
tion  until,  the  complaints  coming  to  the  notice  of  Git- 
tings  and  Merillat,  trustees,  their  vigorous  coopera¬ 
tion  with  Caywood  and  the  word  Caywood  carried  to 
Cohen  as  coming  from  the  cotrustees  forced  Cohen  into 
a  position  where,  Cohen  still  trading  on  his  position, 
the  Convention  Hall  sale  was  consummated.  This  was 
clearly  not  single  fidelity  to  his  trust  duties  and  with 
the  Knott  disclosure  early  thereafter  could  not  but 
shake  confidence  of  the  other  trustees  in  Cohen’s  integ¬ 
rity  and  trustworthiness. 

Richardson’s  Admrs.  vs.  Spencer,  57  Ky.  450,  the 
court  held:  a  trustee  will  not  be  allowed  to  make  a 
profit  for  himself  in  conducting  the  business  of  his 
cestui  qiie  trust,  nor  to  place  himself  in  an  attitude  in¬ 
consistent  ivith  the  interest  of  the  cestui  que  trust,  or 
which  may  tend  to  interfere  with  the  faithful  discharge 
of  his  duty  as  trustee. 

May  vs.  May,  16  U.  S.  310-20,  goes  to  this  length 
(italics  ours) : 

“The  power  of  a  court  of  equity  to  remove  a 
trustee,  and  to  substitute  another  in  his  place,  is 
incidental  to  its  paramount  duty  to  see  that  trusts 
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are  properly  executed ;  and  may  be  properly  exer¬ 
cised  whenever  such  a  state  of  mutual  ill  feeling, 
growing  out  of  his  behavior,  exists  between  the 
trustees,  or  between  the  trustee  in  question  and 
the  beneficiaries,  that  his  continuance  in  office 
would  be  detrimental  to  the  execution  of  the  trust, 
even  if  for  no  other  reason  than  that  human  in¬ 
firmity  would  prevent  the  cotrustee  or  the  bene¬ 
ficiaries  from  working  in  harmony  with  him,  and 
although  charges  of  misconduct  against  him  are 
not  made  out,  or  are  greatly  exaggerated.’’ 

In  the  instant  case,  the  charges  have  been  made  out, 
they  have  not  been  exaggerated,  the  refusal  of  the 
court  to  permit,  over  objection  of  Cohen,  plaintiffs  to 
show  other  improper  conduct  is  one  of  the  grounds  of 
exception,  and  the  answers  of  Dante  and  of  Mildred 
Penn  show  that  false  and  untrue  statements  of  fact 
have  been  made — in  Dante’s  case  willfully  and  in  Mil¬ 
dred  Penn’s  because  she  had  been  misled  by  Cohen 
who  knew  the  truth. 

Lister  vs.  Weeks,  60  N.  J.  Eq.  215,  holds  that 

^‘Trustees  exist  for  the  benefit  of  those  to  whom 
the  creator  (or  creators)  of  the  trust  has  given 
the  trust  estate.  Their  acts  may  exhibit  such  a 
lack  of  reasonable  fidelity,  short  of  dishonesty,  as 
to  warrant  their  removal  by  a  court  of  equity. 

“Upon  the  proofs  exhibited  in  this  case  held, 
also,  that  the  trustee  has  been  guilty  of  such  mis¬ 
conduct  in  the  management  of  his  trust  as  to  war¬ 
rant  his  removal,  especially  in  view  of  the  ill  feel¬ 
ing  engendered  thereby  between  him  and  his  cestui 
que  trust,^^ 

The  court  said  that  friction  or  hostility  between  trus¬ 
tee  and  beneficiary  was  not  of  itself  (p.  228)  a  reason 
for  the  removal  of  the  trustee,  but  where  that  hostility 


60 


has  arisen  out  of  the  misbehavior  of  the  trustee  it 
may  be. 

The  above  case  was  reaffirmed  in  61  N.  J.  Eq.  675. 

In  Billings  vs.  Billings,  110  Mass.  225-8,  the  court 
removed  the  trustee  because  he  ‘‘had  intentionally 
dealt  with  a  fund  with  an  improper  regard  for  his  own 
profit  and  benefit.  ^  ’  The  Court  said : 

“A  cestui  que  trust  is  entitled  to  have  the  man¬ 
agement  of  the  trust  property  confided  to  suitable 
persons,  who  will  manage  it  for  his  interest;  and 
there  are  a  great  variety  of  cases  in  which  the 
court  will  remove  a  trustee  appointed  by  a  testa¬ 
tor,  and  appoint  one  or  more  new  ones.  This  sub¬ 
ject  is  discussed  in  Perry  on  Trusts,  Secs.  275-79, 
817,  818,  890,  and  the  principal  authorities  are 
there  cited.  If  the  trustee  misconducts  himself,  or 
deals  with  the  trust  fund  for  his  own  personal 
profit  and  advancement,  or  makes  a  grossly  unrea¬ 
sonable  claim  upon  the  trust  property,  adverse  to 
the  cestui  que  trust,  this  constitutes  a  reason  for 
removing  him.’^ 

An  application  to  remove  a  trustee  is  addressed  to 
the  sound  discretion  of  the  court  says  Scott  vs.  Rand, 
118  Mass.  215,  and  adds: 

“A  proper  decision  requires  a  careful  consider¬ 
ation  of  all  the  circumstances,  the  existing  rela¬ 
tions,  and  to  some  extent  the  state  of  feeling  be¬ 
tween  the  parties.’’ 

In  dealing  with  the  right  of  a  court  of  equity  to 
remove  a  trustee,  the  Missouri  Court  of  Appeals  in 
Gaston  vs.  Hayden,  98  Mo.  App.  683-92;  said: 

“In  Pomeroy’s  Eq.  Juris.,  Section  1076,  it  is 
said  that  it  is  well  settled  that  every  violation  by 
a  trustee  of  a  duty  which  equity  lays  upon  him. 
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whether  wilful  and  fraudulent,  or  done  through 
negligence,  or  arising  through  mere  oversight  or 
forgetfulness  is  a  breach  of  trust. 

‘  ‘  The  power  of  courts  of  equity  over  the  removal 
of  trustees,  independent  of  any  statutory  authority 
or  any  direction  in  the  instrument  of  trust,  is  well 
established.  In  May  vs.  May,  167  U.  S.  1,  it  is  said 
that  the  power  of  equity  to  remove  a  trustee  and 
to  substitute  another  in  his  place  is  incidental  to 
its  paramount  duty  to  see  that  trusts  are  properly 
executed.  In  Perry  on  Trusts,  Section  275,  are 
specified  a  great  number  of  grounds  for  the  re¬ 
moval  of  a  trustee  *  *  *  that  he  deals  with  the 
trust  estate  for  his  own  personal  profit  or  advance¬ 
ment  *  *  ♦  A  court  of  equity  may  and  will  remove 
a  trustee  who  has  been  guilty  of  some  breach  of 
trust  or  violation  of  duty.  The  exercise  of  this 
function  by  a  court  of  equity  belongs  to  what  is 
called  its  sound  judicial  discretion  and  is  not  con¬ 
trolled  by  positive  rules  except  that  the  discre¬ 
tion  must  not  be  abused.’^ 

The  uniform  inhibition  laid  down  by  the  courts  as 
to  a  trustee  dealing  with  his  trust  estate  to  further 
his  own  interests  is  illustrated  by  the  following  cases: 

“Public  policy  requires  that  a  trustee  shall  not 
put  himself  in  a  position  in  which  to  be  honest 
must  be  a  strain  on  him.’^ 

Tyler  vs.  Sanborn,  4  L.  R.  A.  218. 

Galbraith  vs.  Tracy,  28  L.  R.  A.  129. 

“A  trustee  cannot  deal  on  his  own  behalf  in  re¬ 
spect  to  any  matter  involved  in  the  trust. 

Memphis  &  C.  R.  Co.  vs.  Woods,  7  L.  R.  A.  605. 

San  Diego  &  C.  R.  Co.  vs.  Pacific  Beach  Co.,  33 
L.  R.  A.  788. 

“A  trustee  cannot  deal  to  his  own  advantage 
with  the  trust  property  without  the  consent  of  the 
cestui  que  trust. 

Kimball  vs.  Ranney,  46  L.  R.  A.  403. 
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It  is  fundamental  that  the  trustee  shall  derive  to 
himself  no  gain,  benefit  or  advantage  by  the  use  of 
the  trust  funds ;  whatever  of  profit  may  be  made  shall 
belong  to,  and  become  parcel  of,  the  trust  estate. 

Bohle  vs.  Hasselbroch,  61  L.  R.  A.  323. 

‘‘A  trustee  cannot  exercise  his  discretion  and 
judgment  from  fraudulent,  selfish  or  other  im¬ 
proper  motives;  nor  can  he  refuse  to  exercise  them 
from  such  motives.  And  if  he  acts  or  refuses  to 
act  upon  such  grounds,  the  court  will  interfere, 
and  give  a  remedy  to  the  party  injured  by  the 
fraudulent  act  or  refusal  to  act.  A  person  having 
a  power  must  exercise  it  bona  fide  for  the  end 
designed.’’ 

Bacon  vs.  Bacon,  55  Vt.  243. 

See  2  Perry  on  Trusts,  Sec.  508. 

The  fact  the  trust  deed  provides  that  Mrs.  Rose 
Hutchins  shall  appoint  one  trustee,  Walter  Hutchins 
one  and  Lee  Hutchins  and  Mildred  Penn  one  and  each 
pay  his  trustee  does  not  militate  against  and  prevent 
court  removal. 

In  Guaranty  Trust  Co.  vs.  Green  Cove  Springs  Co., 
139  U.  S.  137,  a  deed  of  trust  securing  a  bond  issue  con¬ 
tained  a  provision  that  the  mode  of  foreclosure  pro¬ 
vided  therein  ‘‘should  be  exclusive  of  all  others.”  It 
was  contended  that  this  provision  operated  to  prevent 
resort  to  the  court,  just  as  in  the  instant  case  it  may 
be  contended  that  the  provision  in  the  deed  in  trust 
appointing  Gittings,  Cohen  and  Merillat,  trustees,  and 
providing  for  their  removal  by  the  beneficiary  appoint¬ 
ing  the  trustee  should  operate  to  prevent  resort  to  the 
courts. 

In  the  case  above  cited,  the  Supreme  Court  held: 
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‘  ‘  This  clause  is  open  to  the  objection  of  attempt¬ 
ing  to  provide  against  a  remedy  in  the  ordinary 
course  of  judicial  proceedings,  and  oust  the  juris¬ 
diction  of  the  courts,  which  as  is  settled  by  the  uni¬ 
form  current  of  authority,  cannot  be  done.’^ 

In  Trott  vs.  City  Insurance  Co.,  1  Clifford  439,  a  suit 
had  been  filed  on  a  policy  of  insurance.  A  conten¬ 
tion  was  made  that  the  policy  provided  that  if  any  dif¬ 
ference  or  dispute  should  arise  the  dispute  should  be 
referred  to  arbitration  and  that  ‘‘no  holder  of  a  policy 
shall  be  entitled  to  maintain  any  action  thereon  against 
the  company  until  he  shall  have  offered  to  submit  his 
claim  to  such  reference.  In  case  any  suit  shall  be  com¬ 
menced  without  such  offer  of  reference  having  been 
made,  the  claim  of  the  party  so  commencing  shall  be 
released  and  discharged,  and  the  company  released 
from  any  liability  under  it.  The  Court  in  its  opinion 
])y  Justice  Clifford  held  that  the  foregoing  words  meant 
that  tlie  jurisdiction  of  the  courts  was  ousted  and  that, 
tlierefore,  such  ouster  provision  was  invalid;  that  when 
a  cause  of  action  has  arisen  the  courts  cannot  be  ousted 
of  their  jurisdiction. 

The  English  courts  have  held  to  the  same  effect,  in 
Edwards  vs.  Aberoyron  Mutual  Insurance  Society, 
1  (^.  B.  I)iv.  563-98. 

In  Moyes  vs.  Marsh,  123  Mass.  286,  a  contract  was 
made  for  purchase  of  shares  in  a  corporation,  the  con¬ 
tract  further  providing  that  if  the  shares  were  pur¬ 
chased  that  one  B  would  be  given  employment  and  that 
in  the  event  B  was  not  employed  the  shares  would  be 
repurchased  at  a  fair  price,  the  contract  also  stating 
that  if  unable  to  agree  on  a  fair  price  for  the  shares 
that  arbitrators  should  fix  the  price  and  their  decision 
should  be  binding. 
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In  an  opinion  by  Justice  Gray  the  court  held  that  the 
contract  sought  to  be  enforced  denied  judicial  resort 
and,  therefore,  was  void  as  against  public  policy. 

Butler  vs.  Badger,  129  Minn.  99,  held  that,  trusts 
giving  complete  or  arbitrary  power  to  a  trustee  and  in¬ 
tended  to  prevent  interference  by  a  court,  neverthe¬ 
less,  “are  subject  to  the  supervisory  control  of  the 
courts,  even  in  cases  where  attempt  is  made  by  express 
stipulation  between  the  parties  to  avoid  judicial  inter¬ 
ference.” 


“Property  may  be  conveyed  in  trustee  and  the 
trustee  may  be  vested  with  very  wide  discretion 
therein.  So  long  as  the  trustee  keeps  within  the 
limit  of  fairness  in  his  dealings  with  the  subject 
of  his  trust  and  with  the  beneficiary,  the  courts 
may  not  arbitrarily  interfere  or  control  the  man¬ 
ner  in  which  he  shall  discharge  his  duty.  We  think 
it  equally  true  that  no  trust  can  be  created  in  prop¬ 
erty  where  the  discretion  of  the  trustee  is  so  broad 
or  illimitable  that  equity  will  not  entertain  a  com¬ 
plaint  by  the  beneficiary  that  the  trust  has  been  or 
is  being  abused. 

“The  authority  to  entertain  complaints  alleging 
improper  or  arbitrary  and  unreasonable  conduct 
of  trustees  in  the  administration  of  trustees  has 
been  long  held  to  be  inherent  in  courts  of  equity.” 

Keating  vs.  Keating,  182  Iowa  1056-68. 

Had  the  court  below  any  doubt,  as  it  should  not  have 
had,  that  Cohen’s  motives  always  had  Cohen’s  interest 
in  view  and  not  solely  the  proper  and  high  motives 
that  should  inspire  a  trustee,  it  was  its  duty  to  examine 
into  the  sale  of  the  notes  to  Kann,  whether  Mildred 
Penn  had  received  a  grossly  inadequate  price  and  had 
been  deceived  by  Cohen.  Her  own  testimony  discloses 
her  ignorance  of  Hutchins  affairs  and  dependence  on 


65 


Cohen  that  it  was  a  transaction  with  a  third  party  does 
not  change  the  rule. 

In  McAleer  vs.  Horsey,  35  Md.  439-61,  the  court  held 
where  fraud  is  the  gist  of  the  action  or  subject  of  in¬ 
quiry,  great  latitude  of  investigation  is  always  al¬ 
lowed;  fraudulent  conduct,  acts  and  declarations  of  the 
defendant  of  a  similar  character,  at  or  about  the  same 
time,  to  or  towards  third  parties,  are  admissible  to 
show  the  quo  animo  of  the  particular  transaction. 
These  may  be  proved  by  third  parties  (and  a  fortiori 
by  the  cross-examination  of  the  defendant  himself), 
and  from  them  the  jury  have  the  right  to  infer  fraud 
in  the  transaction  complained  of. 

See  also  Lincoln  vs.  ClaHin,  7  Wallace  132;  Jones 
vs.  U.  S.,  258  U.  S.  40. 

Mrs.  Penn’s  testimony  (rec.  pp.  271-277)  discloses 
her  ignorance  of  her  important  property  interests  in 
the  District  of  Columbia  and  her  dependence  upon 
Cohen,  and  it  was  clearly  error  for  the  court  below  not 
to  have  permitted  appellants  to  examine  Kann  as  to 
what  he  paid  for  the  $350,000  of  Highlands- Westmore¬ 
land  notes  bought  by  him  through  Cohen  and  owned 
by  Mildred  Penn  and  if  it  found  Kann  had  acquired 
them  for  the  grossly  improper  discount  of  22^  per 
cent  off  to  have  removed  Cohen  as  trustee  and  in  the 
exercise  of  its  supervisory  power  over  trusts  and  its 
administration  of  estates  to  have  given  all  directions 
necessary  to  establish  the  salutary  rule  that  high  prin¬ 
ciples  and  good  business  morals  must  be  observed  by 
trustees,  executors  and  attorneys. 

As  to  Dante  it  is  sufficient  to  say  that  his  own  admis¬ 
sion  of  deliberate  false  answ^ers  under  oath  as  to  with¬ 
holding  from  Knott  of  the  $18,000  in  the  light  of  his 
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testimony  that  Knott  cried  about  it  like  a  baby  on  the 
porch  of  Dante ’s  home  on  Sunday  and  that  Dante  took 
Knott  to  Cohen’s  office  on  Tuesday  and  there  closed 
the  door  (see  Schweinhaut ’s  testimony,  page  315),  con¬ 
demns  Dante  as  unworthy  of  belief. 

See  In  re  Santissima  Trinidad,  7  Wheaton  283. 

CONCLUSION. 

It  is  respectfully  submitted  that  the  court  below 
erred  in  declining  to  grant  the  prayer  of  the  plaintiff  ’s 
bill  that  the  defendant  Myer  Cohen  be  held  disqual¬ 
ified  to  further  act  as  one  of  the  trustees  of  the  estate 
of  Stilson  Hutchins,  deceased,  and  that  he  be  removed 
as  such  trustee,  and  that  the  cause  should  be  reversed 
on  the  plaintiff’s  appeal  because  of  said  error  and  the 
court  below  directed  to  grant  said  prayer. 

John  E.  Laskey, 

Attorney  for  Appellants;  Charles 
H,  Merillat,  Trustee,  a/nd 
Walter  Stilson  Hutchins, 
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BKIEF  FOR  APPELLEE,  MYER  COHEN 

It  is  greatly  to  be  regretted  that  all  of  the  bitter¬ 
ness  engendered  by  the  twelve  years  of  litigation  over 
the  validity  of  the  wills  of  the  late  Stilson  Hutchins 
has  found  expression  in  the  brief  filed  for  the  appel¬ 
lants  in  this  case.  It  is  temperate  to  say  that  no  more 
unjustifiable  document  has  ever  found  its  way  into  the 
records  of  this  Court.  It  is  not  possible  to  believe 
that  the  counsel  whose  name  appears  on  that  brief  is 
the  author  of  it.  Obviously  it  is  the  work  of  the  ap¬ 
pellant,  Merillat.  Obviously,  also,  he  has  felt  that 
he  will  best  serve  his  client,  AValter  Hutchins,  by  mak- 


2 


ing  Cohen  the  residuary  legatee  of  that  appellant’s 
resentment  against  his  late  brother,  Lee  Hutchins. 


AVe  are  contident  that  if  the  brief  has  not  serv^ed  that 


purpose  nothing  that  shall  occur  in  this  Court  will. 

The  appellants  complain  that  the  Court  below  erred 
in  not  decreeing  the  removal  of  Cohen  as  a  trustee  un¬ 
der  the  provisions  of  an  instrument  executed  by  the 
heirs  of  IStilson  Hutchins,  and  the  devisees  and  lega¬ 
tees  under  a  last  will  and  testament  made  by  him  in 
1908,  which  instrument  was  executed  by  some  of  the 
parties  on  May  Kith  and  by  others  on  May  17  and  19, 
1924,  take  effect  as  of  the  31st  day  of  May,  192V 
(H.  p.  4,  plaintitfs’  bill;  R.  p.  24).  The  trust  which 
this  instrument  provided  for  was  created  by  the  par¬ 
ties  as  an  instrumentality  for  the  disposal  of  pro])- 
erties  which  they  received  in  virtue  of  the  terms  of  a 
contemporaneous  agreement  compromising  the  Hutch¬ 
ins  will  litigation.  The  heirs  at  law  and  next  of  kin 
of  Stilson  Hutchins  at  the  time  of  his  death  in  1912, 
and  at  the  time  of  the  termination  of  the  above  men¬ 


tioned  litigation  in  1924,  were;  His  widow,  Rose 
Keeling  Hutchins;  his  two  sons,  Walter  S.  Hutch¬ 
ins  and  Lee  Hutchins;  his  granddaughter,  Mildred 
Rogers  Penn,  a  daughter  of  his  deceased  daughter. 

Putting  aside  a  provision  for  the  allowance  of  an 
income  to  Miss  Abby  Sommerby,  which  is  immaterial 
in  this  case,  the  compromise  of  the  litigation  provided 
for  an  equal  division  of  the  Hutchins  Estate  proper¬ 
ties  among  the  four  above  named  heirs.  The  trust  in¬ 
strument  provided  for  the  appointment  of  one  trustee 
by  AValter  Hutchins,  the  owner  of  a  one-fourth  interest 
in  the  estate ;  of  one  trustee  by  Rose  Keeling  Hutchins, 
owner  of  a  one-fourth  interest;  and  of  one  trustee  by 
Lee  Hutchins  and  Mildred  Rogers  Penn,  jointly,  the 
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owners  of  one-lialf  interest  in  the  estate.  It  further 
provided  that  these  parties  should  have  the  riglit  to 
remove  the  trustees  resi)ectively  appointed  by  them 
and  the  sole  ri<>ht  to  ai)point  successors.  Also  the 
trust  instrument  provided  “that  the  compensation 
of  each  trustee  shall  be  paid  by  the  beneticiary  who 
designates  him”  (H.  pp.  34-30). 

The  ai)i)ellant,  Walter  Hutchins,  appointed  the 
appellant,  Merillat,  trustee;  Hose  Keeling  Hutchins  ap- 
j)ointed  Thomas  Morton  Gittings  trustee;  the  appel¬ 
lee,  Mildred  Rogers  Penn,  and  her  uncle,  Lee  Hutchins, 
jointly  apijointed  Myer  Cohen  trustee.  At  all  times 
from  the  time  of  the  death  of  Stilson  Hutchins  to  the 
time  of  his  own  death  Lee  Hutchins  acted  for  and 
re])resented  the  interests  of  his  niece,  Mildred  Rogers 
Penn. 

Subsequent  to  the  settlement  of  the  will  litigation, 
and  the  creation  of  the  trust  which  had  for  its  sole 
purpose  the  disposal  of  the  ])roperties  of  the  estate 
and  the  distribution  of  the  proceeds  thereof  among  the 
four  interests,  Lee  Hutchins  died.  By  his  last  ^v^ll  and 
testament  he  becjiieathed  and  devised  all  of  his  interest 
in  the  Hutchins  estate  to  the  appellee,  ^lildred  Rogers 
Penn.  Mrs.  Penn,  therefore,  was  at  the  time  this  suit 
was  instituted,  and  is  now,  the  beneficial  owner  of  one- 
half  of  the  estate  of  Stilson  Hutchins,  while  the  appel¬ 
lees,  Merillat  and  Walter  Hutchins,  represent  an  own¬ 
ership  of  but  one-fourth  of  that  estate.  The  remaining 
fourth  of  the  estate  was,  at  the  time  of  the  institution 
of  this  suit,  owned  by  Rose  Keeling  Hutchins  who,  by 
her  answer  filed  herein,  stated  “that  she  greatly  de¬ 
precates  the  filing  of  said  bill”  (R.  p.  84). 

Subsequent  to  the  filing  of  this  answer  and  prior  to 
trial  j\Irs.  Hutchins  died.  Her  executors,  Thomas  Mor- 
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ton  Gittings,  William  D.  Hoover,  president  of  the  Na¬ 
tional  Savings  &  Trust  Company,  and  Alexander  Mun- 
caster,  a  member  of  this  bar,  did  not  join  the  plaint itfs 
in  this  suit  and  necessarily  must  be  assumed  to  have 
taken  the  same  position  herein  as  that  indicated  by 
the  answer  of  the  decedent  to  whose  interests  thev 
succeeded. 

The  appellee,  Mildred  Rogers  Penn,  filed  an  answer 
to  the  appellants’  bill  in  which,  after  denying  the  alle¬ 
gations  of  the  bill,  she  emphatically  informed  the  Court 
of  her  objection  to  the  removal  of  the  trustee  Cohen 
and  her  wish  that  he  be  retained  as  the  trustee  repre¬ 
senting  her  half  interest  in  the  entire  estate  (K.  pp. 
84-104). 

From  the  foregoing  it  will  be  seen  that  the  effort 
to  obtain  a  decree  removing  Cohen  as  a  trustee  of  the 
Stilson  Hutchins  estate,  which  failed  in  the  court  be¬ 
low,  and  is  repeated  here,  comes  from  a  minority  in¬ 
terest  consisting  of  but  25  per  cent  of  the  whole,  and 
is  resisted  by  the  owner  of  a  50  per  cent  interest  and 
deprecated  by  the  owner  of  the  remaining  25  per  cent. 

Despite  the  answer  of  Rose  Keeling  Hutchins,  filed 
by  her  attorney,  Thomas  Morton  Gittings  (R.  pp.  83- 
84),  an  examination  of  the  appellants’  brief  herein 
shows  an  ingenious,  though  disingenuous,  effort  to 
create  the  impression  that  Mr.  Gittings  is  aligned  with 
Messrs.  Merillat  and  Hutchins  in  their  present  enter¬ 
prise.  Nothing  could  be  farther  from  the  truth. 

Irrespective  of  the  important  fact  that  this  appeal 
represents  an  attempt  to  have  the  affairs  of  the  estate 
conducted  in  accordance  with  the  dictation  of  a  one- 
fourth  interest  and  contrary  to  the  wishes  of  the  other 
three-fourths,  an  examination  of  the  grounds  upon 
which  this  attempt  is  based  will  disclose  their  pitiable 
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weakness.  Cohen’s  removal  as  trustee  is  sought  for 
the  alleged  reasons : 

(a)  That  the  trustees  will,  because  of  his  actions 
complained  of,  be  embarrassed  and  frustrated  in  their 
efforts  to  sell  trust  estate  properties  through  real  es¬ 
tate  agents,  whose  cooperation  and  assistance  are  nec¬ 
essary  (K.  p.  14) ; 

(]))  That  it  will  be  necessary  for  the  trustees  in  the 
future  to  handle  negotiations  for  the  refinancing  of 
the  indebtedness  secured  on  the  Highlands-Westmore- 
land  property,  which  property  was  sold  to  Wardman, 
Ilobbs  and  Bones,  part  of  the  purchase  money  being 
rei)resented  by  notes  of  the  purchasers,  secured  on  the 
property  sold,  which  notes  were  forthwith  distributed 
by  the  trustees  to  the  beneficial  owners  thereof  (R.  p. 
15);  y 

(c)  That  the  plaintiffs  have  lost  confidence  in  Cohen 
and,  therefore,  desire  his  removal  (R.  p.  15). 

(a)  The  first  of  the  above  reasons  put  forth  by  ap¬ 
pellants  for  Cohen’s  removal  is  not  only  not  supported 
by  any  evidence,  but  there  was  actually  no  attempt  to 
produce  a  scintilla  of  evidence  showing  refusal,  reluc¬ 
tance  or  hesitation  on  the  part  of  any  real  estate  broker 
or  brokers  to  deal  with  the  trustees,  or  any  one  or  all 
of  them,  in  efforts  to  sell  any  of  the  Hutchins  proper¬ 
ties.  On  the  contrary  the  undisputed  and  indisputable 
evidence  shows  that  from  the  time  when  the  trustees 
first  began  to  dispose  of  Hutchins’  properties  down  to 
the  filing  of  the  bill  and  thereafter  do^^^l  to  the  time  of 
the  trial,  parcels  of  those  properties  were  sold  through 
real  estate  agents.  Here  are  the  facts : 

Subsequent  to  the  acceptance,  by  the  direction  of  the 
parties  actually  interested,  of  the  Wardman  offer” 
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for  the  Highlands-West moreland  property,  the  trus¬ 
tees,  acting  as  such,  have  negotiated  and  consummated, 
in  every  instance,  except  as  noted  below,  through  real 
estate  agents,  the  following  sales: 

1.  The  Le  Droit  Building,  sold  in  March,  1925,  for 
$262,950  (R.  p.  293) ; 

2.  The  Warder  Building,  sold  in  April,  1925,  for 
$375,000  (R.  p.  293) ; 

3.  Hutchins  Building,  sold  direct  to  purchaser  in 
June,  1925,  for  $65,000  (R.  p.  293) ; 

4.  Palisades  of  the  Potomac  properties,  sold  in  June, 
1925,  for  $130,000  (R.  p.  293) ; 

5.  Convention  Hall,  sold  in  June,  1925,  for  $275,000 
(R.  p.  293); 

6.  Lot  9  in  Scpiare  1399,  sold  in  October,  1925,  for 
$2550  (R.  p.  293) ; 

7.  The  Armory  Building  and  i)owor  house,  sold  in 
May,  1926,  for  $100,000  (R.  p.  293) ; 

8.  Properties  at  h\)urteenth  and  G  Streets,  North¬ 
west,  sold  in  July,  1926,  for  $1,460,000  (R.  p.  293) ; 

9.  Green  Springs  property,  on  Foxhall  Road,  to¬ 
gether  with  the  remainder  of  Palisades  of  the  Potomac 
properties,  sold  in  P^ehruarv,  1927,  for  $45,000  (R.  p. 
293) ; 

10.  Ninety-two  parcels  of  subdivided  property  in 
Missouri,  sold  suhsecpient  to  the  spring  of  1926  and 
up  to  the  time  of  the  trial  of  this  suit,  for  $120,000  (R. 
p.  293). 

P^rom  the  foregoing  it  will  be  seen  that  various  projv 
erties  have  been  sold  for  an  aggregate  consideration 
of  $2,835,500,  all  through  real  estate  agents  with  the 
single  exception  of  one  piece,  namely,  the  Hutchins 
Building,  the  consideration  for  which  was  $65,000. 

It  wiW  be  noted  that  items  7,  8,  9  and  10  above  are 
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sales  actually  made  through  real  estate  agents  after 
the  appellants’  bill,  alleging  that  such  sales  would 
be  frustrated,  was  filed  in  the  court  below,  and  it  will 
be  further  noted  that  these  sales,  made  subsequent  to 
the  filing  of  the  bill  and  prior  to  the  trial  below, 
amounted  to  the  total  sum  of  $1,725,000,  considerably 
more  than  half  of  all  the  sales  made. 

Against  this  undisputed  and  indisputable  showing, 
we  repeat,  there  is  not  one  word  of  evidence  proving 
or  tending  to  prove  that  any  real  estate  agent  any¬ 
where  has  refused  or  even  hesitated  to  deal  with  the 
Trustees. 

Contrasted  with  this  the  record  shows  that  offers  for 
three  other  pieces  of  property  belonging  to  the  Hutch¬ 
ins  Estate  had  been  received,  up  to  the  time  of  this 
trial,  and  rejected  because  of  opposition  to  accep¬ 
tance  by  the  appellants.  An  offer  of  $325,000 "through 
a  real  estate  agent  named  Maury,  for  a  piece  of 
property  known  as  the  Builders  Exchange  property, 
was  made  in  November,  1925;  Cohen  and  Gittings 
were  anxious  to  accept  that  offer,  but  Merillat  would 
not  consent  and,  necessarily  it  had  to  be  rejected.  A 
real  estate  agent  named  Judd  submitted  an  offer  of 
$310,000  for  the  Mt.  Vernon  apartment  house,  an  old 
building,  running  down  in  condition;  but  because  of 
appellants’  objection  this  sale  was  not  made.  A  real 
estate  agent  brought  to  the  Trustees  an  offer  of  $4000 
for  a  lot  in  the  rear  of  1400  Rhode  Island  Avenue  and 
this  was  refused  because  of  the  objection  of  the  appel¬ 
lant  Hutchins.  (R.  p.  293) 

Against  the  statement,  already  demonstrated  to  be 
absurd,  that  the  conduct  of  the  business  of  the  estate 
could  not  go  on  with  Cohen  as  a  trustee  (a  statement 
made  on  behalf  of  one-fourth  as  against  three-fourths 
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of  the  ownership  of  the  Hutchins  properties),  is  the 
undisputed  showing  that  since  the  filing  of  the  bill  in 
this  case,  up  to  the  time  of  trial,  the  Trustees  had  held 
twenty-eight  meetings,  and  it  is  not  even  suggested 
that  the  business  of  the  estate  was  not  handled  at  those 
meetings  in  orderly  and  efficient  manner  (H.  p.  294). 

So  much  for  the  first  reason  given  as  to  the  necessity 
of  removing  Cohen  as  a  trustee  in  order  that  the  prop¬ 
erties  of  the  estate  might  be  disposed  of  without  em¬ 
barrassment  or  frustration. 

(b)  The  second  reason  alleged  by  the  bill  as  to  why 
Cohen  should  be  removed  in  order  that  the  estate  might 
be  administered  without  embarrassment  is  the  neces¬ 
sity  the  trustees  were  under  of  handling  in  the  future 
the  refinancing  of  the  Highlands-Westmoreland  prop¬ 
erties.  The  complete  answer  to  this  allegation  is  that 
the  trustees  were  not  at  anv  time  under  anv  such  nec- 
essity  nor  did  they  have  any  duty,  obligation  or  right 
in  connection  with  the  future  refinancing  of  the  High¬ 
lands-Westmoreland  properties.  The  Court  will  recall 
that  immediately  the  Highlands-Westmoreland  sale 
was  consummated  the  net  cash  payment  was  distrib¬ 
uted  among  the  four  beneficiaries,  Walter  Hutchins, 
Rose  Keeling  Hutchins,  Lee  Hutchins,  and  Mildred 
Rogers  Penn;  and  at  the  same  time  there  was  dis¬ 
tributed  to  those  beneficiaries  each  one-fourth  of  the 
promissory  notes  representing  the  balance  of  the  pur¬ 
chase  price.  These  notes  became  the  sole  and  separate 
property  of  these  indviiduals  and,  in  the  event  any  one 
of  these  individuals  sold,  transferred  or  made  gift  of 
any  or  all  of  the  notes  which  he  or  she  thus  received, 
the  same  became  the  property  of  the  endorsee,  trans¬ 
feree,  or  donee. 

From  the  instant  the  sale  of  the  Highlands-West- 
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moreland  was  consummated  the  proceeds  of  that  sale 
went  to  the  l)eneficial  owners  of  the  property  who  had 
themselves  specifically  directed  that  very  sale.  Neither 
the  trustees  nor  any  of  them  had  any  further  duty  in 
respect  of  those  notes,  or  of  any  future  financini**  of 
that  property,  or  any  ri^ht  in  relation  thereto.  This 
is  so  clear  that  it  is  dilficult  even  to  imagine  any  theory, 
however  fallacious  or  distorted,  upon  which  an  alle¬ 
gation  that  the  trustees  had  a  future  duty  in  respect 
of  these  notes  could  have  been  invented. 

As  shown  l)v  the  decision  of  Mr.  Justice  James  F. 


Smith  in  the  case  of  Ward  man  v.  Robeson,  et  al., 
Fcpiity  No.  4G3()7  in  the  Supreme  Court  of  the  Dis¬ 
trict  of  Columbia,  (quoted  on  pages  26-27  of  brief  for 
appellee  Penn  herein),  this  contention  of  the  appel¬ 
lants  was  refuted  and  from  that  decision  these  ap¬ 
pellants  did  not  even  prosecute  their  appeal. 

So  much  for  the  second  reason  put  forth  for  the 
removal  of  Cohen  to  the  end  that  the  future  handling 
of  matters  falling  to  the  duty  of  the  trustees  might 
not  be  embarrassed. 


(c)  If  the  allegation  that  Merillat  and  Walter 
Hutchins  have  lost  confidence  in  Cohen  he  true,  it 
may  pro])erly  be  said  that  such  is  due  to  their  own 
states  of  mind  and  not  to  any  improper  conduct  of 
Cohen.  The  record  discloses  that  it  fell  to  Cohen's 


lot,  and  was  his  duty  during  twelve  years  of  liti¬ 
gation,  to  represent  the  opponent  of  Walter  Hutch¬ 
ins  and,  in  that  capacity,  to  he  opposed  to  Merillat; 
that  Cohen  was  appointed  trustee  by  the  interests  so 
long  opposed  to  Walter  Hutchins  and  ]\[erillat,  and, 
undoubtedly,  for  the  very  reason  that  his  clients  knew 
that  his  familiarity  with  the  estate,  and  with  Merillat 
and  Walter  Hutchins,  would  fit  him  peculiarly  to  act 
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for  the  owners  of  the  one-half  interest  by  whom  he 
was  appointed. 

If  Merillat,  representing  a  one-fourth  interest  in 
the  estate,  cannot  g*et  along  with  the  trustee  who 
represents  a  one-half  interest,  it  would  be  entirely 
appropriate  for  Merrillat  to  retire  as  trustee. 

However,  as  the  record  clearly  shows,  and  as  the 
transactions  treated  of  under  ground  (a)  above  dem¬ 
onstrate,  despite  the  Hutchins-Merillat  attitude,  the 
administration  of  the  estate  has  proceeded  without 
loss  and  without  interruption,  interference  or  embar¬ 
rassment  by  Cohen. 

It  is  evident  that  insofar  as  handling  matters  of 
the  estate  is  concerned,  Cohen  has  commendably  ig¬ 
nored  the  statements  and  actions  of  Merrillat  which 
otherwise  would  necessarily  have  resulted  in  making 
impossible  the  efficient  administration  of  the  business 
committed  to  the  trustees  by  their  principals. 

We  submit  that  none  of  the  three  alleged  reasons 
for  the  removal  of  Cohen  to  the  end  that  the  future 
administration  of  the  estate  may  be  properly  carried 
on  rests  upon  the  slightest  foundation  in  truth  or  in 
fact. 

We  turn  now  to  the  transactions  upon  which  appel¬ 
lants  attempt  to  base  the  three  above  treated  reasons 
which  they  assert  justify  Cohen’s  removal  as  a  trus¬ 
tee,  and  we  find  these  also  to  be  three  in  number. 

1.  The  allegation  that  Cohen  extorted  from  Zach 
M.  Knott  the  sum  of  $2000  to  which  Knott,  but  not 
the  Hutchins  estate,  was  entitled; 

2.  The  allegation  relating  to  insurance  required  on 
Convention  Hall;  and — 

3.  The  allegation  that  Cohen,  as  attorney  for  Mil¬ 
dred  Rogers  Penn,  sold  to  another  of  his  clients  the 
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Higlilands-lVestmorolaiul  notes  which  Mrs.  Penn 
owned. 


1.  THE  ZACH  M.  KNOTT  INCIDENT. 

This  has  been  so  fully  treated  in  our  brief  on  the 
appeal  of  Cohen  in  Case  No.  4709  and  in  the  brief  filed 
by  Mr.  William  G.  Johnson  for  Mildred  Rogers  Peim, 
appellee  herein,  that  further  extended  discussion  of  it 
is  unnecessary. 

Nothing  could  be  more  irrelevant  than  the  authori¬ 
ties  cited,  and  the  arguments  made,  in  appellants’ 
brief  on  the  subject  of  the  duty  of  a  co-tenant  who 
undertakes,  as  a  representative  of  himself  and  his 
co-tenants,  to  dispose  of  the  common  property.  The 
authorities  on  that  subject  cited  and  quoted  from 
state  familiar  rules  of  law.  We  have  no  quarrel  with 
them.  We  are  not  interested  in  them.  Neither  Lee 
Hutchins,  nor  this  appellee  as  his  attorney,  under¬ 
took,  or  was  authorized  to  undertake,  to  negotiate 
any  sale  of  the  Highlands- Westmoreland  property  as 
the  representative  of  Walter  Hutchins  or  Rose  Keel¬ 
ing  Hutchins. 

On  March  29,  1934,  when  title  to  the  Hutchins  estate 
property  was  in  William  J.  Dante,  trustee  appointed 
by  Stilson  Hutchins  and  continued  by  the  Supreme 
Court  of  the  District  of  Columbia,  there  was  pre¬ 
sented  to  Dante  the  Wardman  offer  for  the  purchase 
of  the  Highlands-Westmoreland  apartments.  The 
terms  of  that  offer  as  respects  purchase  price,  cash 
payment,  the  security  for  the  deferred  payments,  and 
the  commission  to  be  paid  to  real  estate  brokers,  are 
precisely  the  terms  upon  which  the  property  was  sub¬ 
sequently  sold.  Dante  transmitted  that  offer  to  Walter 
Hutchins,  Rose  Keeling  Hutchins,  and  Lee  Hutchins. 
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The  last  named  received  the  offer  for  liimself  and 
for  Mildred  Kogers  Penn.  The  offer  was  not  trans¬ 
mitted  to  Cohen.  He  had  no  duty  whatever  respect¬ 
ing  it. 

At  that  time  Cohen ^s  only  connection  with  the  Hutch¬ 
ins  estate  was  that  of  attorney  for  Lee  Hutchins  in  the 
matter  of  litigation  then  still  pending  in  the  court  be¬ 
low.  He  had  no  function  to  perform  in  respect  to  the 
consideration  of  offers  for  the  purchase  of  properties, 
or  the  acceptance  or  rejection  thereof.  His  advice 
on  the  subject  was  not  even  sought  by  his  client. 
(R.  P.  279). 

The  first  services  sought  of  Cohen  in  respect  of  the 
Wardman  offer  were  sought  by  Zach  M.  Knott  when 
on  April  28,  1924,  the  later  called  at  Cohen’s  office 
and  solicited  his  assistance  to  the  end  that  Knott  might 
not  lose  his  prospective  commission,  which  he  feared 
he  would  lose  because  of  Wardman ’s  threat  to  with¬ 
draw  from  the  transaction  in  view  of  (a)  Walter 
Hutchins’  insistence  that  the  regular  brokerage  com¬ 
mission  should  not  be  paid,  and  (b)  the  position  of 
Knott’s  associates  Tyler  &  Rutherford,  that  if  this 
was  not  done  the  Wardman  Company  would  alone 
be  deprived  of  the  difference  between  the  regular  com¬ 
mission  and  that  to  which  Walter  Hutchins  would 
consent. 

There  was  no  restriction  whatever  upon  the  accep¬ 
tance  by  Cohen  of  employment  as  attorney  for  Knott 
in  the  matter  about  which  Knott  consulted  him  and 
in  connection  with  which  Knott  sought  Cohen’s  assis¬ 
tance.  However,  because  he  happened  to  have  among 
his  clients  Lee  Hutchins,  and  because  Lee  Hutchins  was 
interested  in  the  Highlands-Westmoreland  property, 
Cohen  advised  Lee  Hutchins  of  Knott’s  call  and  re- 
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ceived  directly  from  Lee  Hutchins  the  latter’s  express 
consent  to  Cohen’s  representing  Knott.  (R.  P.  282). 

As  will  be  recalled,  Lee  Hutchins  had  theretofore 
informed  Dante  of  his  acceptance,  acting  for  himself 
and  Mildred  Rogers  Penn,  of  the  Wardman  proposi¬ 
tion.  (R.  P.  280).  He  had  therefore,  already  con¬ 
sented  to  the  payment  of  the  commission  in  which 
Knott  was  interested.  There  was  no  conflict  of  in¬ 
terests.  Neither  Lee  Hutchins  himself,  nor  Cohen 
as  his  attorney,  had  any  duty  to  represent  Walter  or 
Rose  Keeling  Hutchins.  Nor  were  they  authorized  to 
do  so.  Nor  did  they  ever  undertake  to  do  so. 

In  April  and  early  in  May  when  Cohen  saw  Ward- 
man  and  sought  to  have  the  latter  permit  his  March 
29,  1924,  offer  for  the  Highlands- Westmoreland  prop¬ 
erty  lo  stand,  Cohen  was  acting  solely  for  Knott  to 
the  end  that  there  might  be  saved  to  Knott  his  com¬ 
mission — the  largest  commission  which  he  had  ever 
earned,  or  had  in  prospect,  in  his  life  (R.  P.  128). 
Cohen’s  services  in  this  matter  were  rendered  before 
there  was  any  trust,  before  there  was  in  contempla¬ 
tion  his  designation  as  trustee;  indeed,  until  the  very 
eve  of  the  compromise  settlement  and  the  creation 
of  the  trust,  Lee  Huchins  contemplated  the  designa¬ 
tion  of  Dante  as  the  trustee  selected  by  himself  and 
Mrs.  Penn.  (R.  P.  284). 

Finally,  the  Wardman  offer  was  accepted  hy  the 
beneficial  owners  of  the  Hutchins  estate  themselves. 
Indeed,  its  acceptance  was  a  condition  precedent  to 
any  compromise  of  the  will  litigation,  laid  down  and 
insisted  upon  by  Rose  Keeling  Hutchins  (R.  P.  247). 

Futile  effort  is  put  forth  to  make  capital  of  the 
fact  that  the  beneficial  owners  in  the  written  instru¬ 
ment  by  which  they  agreed  to  the  acceptance  of  the 
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Warclman  olTer  so  agreed  “unless  a  better  offer  for 
the  property  be  obtained  on  or  before  ^lay  20,  1924’^ 
(R.  P.  227).  This  of  course  simply  meant  that  the 
beneficial  owners  would  not  close  on  the  basis  of  the 
Wardman  offer  if  they  obtained  a  better  offer  before 
the  date  indicated.  And  that  this  is  the  fact  is  mani¬ 
fest  when  it  is  recalled  that  the  settlement  of  the  will 
contest  and  the  creation  of  the  trust  under  papers 
executed  between  ^lay  16  and  19,  1924,  was  “to  take 
effect  as  of  the  31st  day  of  May,  1924,’’  as  expressly 
alleged  in  the  appellants’  bill  of  complaint  (R.  P.  4), 
eleven  days  after  the  date  upon  which  the  acceptance 
of  the  Wardman  offer  of  March  29,  1924,  by  the  bene¬ 
ficial  owners  of  the  property  became  final  and  definite. 

In  view  of  this  the  italicising  of  the  last  two  lines 
of  the  written  instrument  by  which  the  owners  agreed 
to  the  acceptance  of  the  Wardman  offer  (appellants’ 
brief,  p.  5),  and  the  repeated  references  to  the  pro¬ 
vision  that  the  agreement  to  accept  that  offer  was 
contingent  upon  the  failure  of  a  better  offer  before 
May  20,  1924,  constitute  a  waste  of  just  so  much 
paper. 

But  it  is  said  that  the  Wardman  offer  dated  March 
29,  1924,  had  expired  by  limitation,  according  to  its 
own  term_s,  long  prior  to  ^lay  16,  1924.  What  then 
did  Walter  Hutchins,  who  now  makes  this  contention, 
mean  by  his  signature  to  the  paper  dated  May  16th 
over  which  signature  is  found  this  statement 
“Whereas,  a  written  offer  has  been  submitted  by 
Harry  Wardman,  James  I).  Hobbs  and  Thomas  Bones 
for  the  purchase  of  the  Highlands  and  the  Westmore¬ 
land  *  *  *,  it  is  hereby  agreed  *  *  *  the 

said  offer  be  accepted”?  (R.  P.  227)  To  what  “offer” 
submitted  by  Wardman,  Hobbs  and  Bones  did  the 


15 


foregoing  refer?  There  is  of  course  but  one  answer. 
The  offer  of  March  29,  1924,  was  the  only  Wardman 
offer.  Its  terms  reserved  to  Wardman,  Hobbs  & 
Bones  the  right,  if  they  so  elected,  to  withdraw  the 
same  if  it  was  accepted  by  a  date  specified.  But  that 
offer  had  not  been  withdrawn  at  any  time  after  Cohen, 
on  behalf  of  Knott,  induced  Wardman  to  let  it  stand. 
And  it  is  the  offer  which  the  appellant  Hutchins,  to¬ 
gether  with  the  other  parties  in  interest,  acting  for 
themselves,  agreed  in  writing  on  May  16,  1924,  to  ac¬ 
cept,  unless  the  signers  obtained  a  better  offer  on  or 
before  May  20,  1924,  which  they  did  not  do.  On  May 
20,  1924,  that  agreement  of  acceptance  became  abso¬ 
lutely  final  and  binding  as  to  all  of  the  parties.  In 
view  of  the  definite  position  of  Rose  Keeling  Hutch¬ 
ins  it  is  hard  to  imagine  her  departing  for  Europe 
and  leaving  behind  even  the  possibility  of  Walter 
Hutchins  being  in  a  position  where  he  could  defeat 
the  sale  of  the  Highlands-Westmoreland  to  the  parties 
and  upon  the  terms  Mrs.  Hutchins,  as  a  condition 
precedent  to  the  settlement  of  the  will  contest,  had 
steadfastly  insisted. 

As  fully  shown  by  the  record,  by  our  brief  in  Case 
4709,  and  by  the  brief  on  behalf  of  Mildred  Rogers 
Penn  in  this  case,  it  was  necessary  for  the  parties 
to  designate  some  one  ministerially  to  carry  into  eff'ect 
their  own  acceptance  of  the  Wardman  offer,  because 
of  Mrs.  Hutchins  impending  departure  for  Europe, 
and  hence  the  designation,  as  a  mere  matter  of  con¬ 
venience,  of  these  trustees  and,  to  that  end,  the  draft¬ 
ing  by  Mr.  Johnson,  at  the  request  of  the  parties,  and 
on  the  insistence  of  Walter  Hutchins  himself  that  Mr. 
Johnson  be  the  draftsman,  of  a  formal  agreement  be¬ 
tween  Wardman  and  his  associates  on  the  one  hand, 
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and  the  trustees  representing  the  owners  of  the  Hutch¬ 
ins  property  on  the  other,  dated  May  24,  1924,  seven 
davs  before  the  effective  date  of  the  trust.  It  is  onlv 
necessary  to  compare  the  Wardman  offer  of  March 
29,  1924  (K.  p.  121).  and  the  formal  agreement  of 
purchase  and  sale  made  with  Wardman  and  his  asso¬ 
ciates  under  date  of  May  24,  1924  (K.  P.  37),  to  estab¬ 
lish  that  thev  are  identical  in  substance  and  in  terms. 

Neither  the  designation  of  Cohen  as  a  trustee,  nor 
the  committing  to  him  and  Gittings  and  Merillat  of 
the  ministerial  function  of  attending  to  the  details  of 
closing  the  Highlands-Westmoreland  sale  to  Wardman 
and  associates,  could  operate  to  deprive  Cohen  of  his 
right  to  compensation  from  Knott  for  the  services  he 
had  rendered  Knott.  The  fact  that  there  was  any 
difference  between  Knott  and  Cohen  as  regards  either 
the  former’s  expectation  that  he  was  to  pay  a  fee  for 
the  services  rendered  him  or  as  regards  the  amount 
of  that  fee  is  an  utterly  immaterial  one  as  between 
Cohen,  on  the  one  side,  and  the  appellants  herein,  on 
the  other. 

Equally  immaterial  is  the  fact  that  Cohen  did  not 
inform  GittTngs  or  !Merillat  or  Walter  Hutchins  or 
any  other  person  in  the  world,  save  only  his  own 
client,  Lee  Hutchins,  of  his  emi)loyment  ])y  Knott. 

Immaterial  also  is  the  fact  that  Cohen  did  not  tell 
Walter  Hutchins,  Merillat,  Gittings  or  any  one  else, 
except  his  client  Knott,  of  the  fee  he  charged  Knott  for 
the  services  rendered  him. 

We  repeat,  the  transaction  was  between  Knott  as 
client  and  Cohen  as  attorney.  The  services  were  ren¬ 
dered  before  there  was  any  trust.  The  fee  was  earned 
when  the  services  were  rendered.  To  argue  that  the 
appointment  of  Cohen  as  a  trustee  of  the  Hutchins 
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estate  would  operate  to  cancel  Knott’s  obligation  to 
Cohen  and  to  deprive  the  latter  of  a  fee  for  services 
theretofore  rendered  Knott  is  to  argue  an  untenable 
proposition. 

The  allegations  of  the  l)ill  of  complaint,  in  respect 
to  this  Knott-Cohen  matter,  are,  first,  that  Cohen  was 
not  entitled  to  charge  Knott  a  fee;  second,  that  Knott 
was  not  obligated  to  ])ay  Cohen  a  fee;  third,  that 
Cohen  wrongfully  extorted  the  sum  of  $2000  from 
Knott  and  Tvler  &  Kutherford. 

While  none  of  these  points  is  sustained  or  sustain¬ 
able  In^  evidence,  if  thev  were  the  case  would  come  to 
this:  That  Knott  and  Tyler  &  Rutherford  were  wrong¬ 
fully  deprived  of  $2000  by  Cohen  and  are  entitled  to  bo 
repaid  the  same.  How  that  could  help  justify  the  re¬ 
moval  of  Cohen,  who  by  his  act  did  not  deprive  the' 
estate  of  anything,  or  justify  so  much  of  the  decree 
entered  in  the  court  below  as  requires  Cohen  to  pay 
over  to  the  Ilufchivs  estate  money  which,  if  the  bill 
of  complaint  is  to  be  upheld,  belongs  to  Knott,  it  is 
difficult  to  see. 

The  fee  earned  ])y  Cohen  as  an  attorney  before  he 
was  appointed  as  trustee  Avas  settled  thus:  Knott, 
after  full  discussion,  paid  by  his  own  check  to  Cohen 
one-half  of  the  sum  of  $2700  which  Cohen  had  indi¬ 
cated  he  considered  a  fair  sum  as  his  fee;  thereafter 
Tyler  &  Kutherford,  a  business  house  of  standing  and 
experience,  by  letter,  while  Cohen  was  absent  from 
the  city,  and  after  it  had  been  indicated  that  Cohen 
would  agree  to  a  total  fee  of  $2000,  in  lieu  of  $2700, 
transmitted  the  sum  of  $650  to  Cohen  under  date  of 
August  25,  1924,  saying  (R.  P.  251):  “We  are  hand¬ 
ing  you  herewith  our  check  for  $650  in  settlement  of 
your  fee  in  the  Highlands-Westmoreland  sale,  the  sum 


of  $1350  having  been  paid  yon  by  Mr.  Knott,  making 
an  aggregate  of  $2000  Avhich  we  trust  will  be  accep¬ 
table  to  you  as  your  full  fee  in  the  matter.” 

This  action  was  taken  after  an  officer  of  Tyler  & 
Kutberford  bad  called  on  Coben,  Dante,  and  Ward- 
man’s  associate,  Hobbs,  and  carefully  investigated 
the  matter  and,  obviously,  satisfied  himself  of  the 
justness  and  the  propriety  of  the  payment  of  a  fee  to 
Coben.  (K.  P.  250)  The  Court’s  attention  is  invited 
to  all  of  the  testimonv  of  Mr.  K.  Bruce  Warden,  of 
Tyler  &  Rutherford,  which  appears  on  pages  249-253 
of  the  record.  Mr.  AVarden  was  called  as  a  witness 
by  the  appellants. 

We  submit  that  so  far  from  being  ground  for  the 
removal  of  Cohen  as  a  trustee,  the  evidence  respect¬ 
ing  the  Knott-Tyler  &  Kutherford-Cohen  transaction 
presented  by  the  record  in  this  case  calls  for  a  re¬ 
versal  of  so  much  of  the  decree  of  the  court  below 
as  ordered  Cohen  to  pay  over  the  total  of  the  fee 
which  he  had  received  from  Knott  and  Tyler  &  Ruther¬ 
ford  to  the  Hutchins  Estate. 

2.  CONVENTION  HALL  MATTER. 

A  comprehensive  resume  of  all  of  the  essential  facts 
under  this  head  is  as  follows: 

Blick  and  Gardner  approached  Dante,  agent  of  the 
trustees,  with  a  view  to  leasing  Convention  Hall.  (R. 
P.  234)  The  trustees  were  not  willing  to  make  a 
lease,  and  then  an  offer  was  made  through  Dante  to 
buy  the  property  for  $200,000.  or  $225,000. — ,  which 
was  not  accepted  (R.  P.  247).  May  22nd,  1925,  Gard¬ 
ner  and  Blick  met  with  the  trustees  at  Cohen’s  office 
and  agreed  upon  an  option  to  be  given  by  the  trus¬ 
tees  to  them  for  $275,000.  to  run  until  noon  May  29, 
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1925.  The  option  called  for  a  deposit  of  $5000.  to 
be  made  before  the  exi)iration  of  the  option,  and 
$20,000.  more  to  be  paid  on  or  before  July  1,  1925. 
The  property  was  incumbered  by  a  mortgage  secur¬ 
ing  $21,000,  which  the  trustees  agreed  to  pay  off  be¬ 
fore  the  sale  was  closed,  tliereby  giving  the  estate 
$4000.  in  cash.  The  l)alance  was  to  be  secured  by 
first  deed  of  trust  upon  the  property,  to  be  payable 
at  the  rate  of  $25,000.  ])er  year  for  ten  years — and 
the  option  contained  furtlier  requirements  as  to  ex¬ 
penditures  by  the  purchasers  upon  the  property  with¬ 
in  the  year,  and  tlie  furnishing  of  certain  personal 
endorsements,  or  an  agreement  to  spend  an  addiitional 
amount  within  the  year.  (Plfs’  Exh.  No.  16-R.  P.  232). 

Cohen  was  taken  seriously  ill  the  next  day.  May 
23rd,  and  did  not  retuin  to  his  office  until  about  the 
middle  of  June,  (K.  pp.  291-2).  In  the  meantime  the 
intending  purchasers  exercised  their  option  (R.  p. 
248).  As  had  been  Cohen’s  custom  in  all  previous 
sales,  he  was  expected  to  prepare  the  contract  of  pur¬ 
chase  and  sale.  Because  of  his  illness,  his  secretary 
asked  Mr.  W.  G.  Johnson  to  draw  the  formal  contract. 
Early  in  June  this  was  taken  to  Cohen’s  residence 
and  bv  him  examined.  Cohen  observed  that  neither 
the  option  nor  the  paper  drawn  by  Mr.  Johnson  had 
any  provision  whatsoever  concerning  insurance. 
Knowing  that  the  trustees  had  had  the  property  ap¬ 
praised  in  June,  1924,  when  the  figures  made  by  a 
competent  builder  showed  a  sound  value  of  $250,000., 
(R.  p.  244)  for  the  improvements,  he  fixed  the  in¬ 
surance  at  $200,000.,  with  the  80  per  cent  co-insurance 
clause  usually  attached  to  policies  insuring  buildings 
of  this  description  (R.  pp.  291,  304-5).  The  testimony 
shows  clearly  that  this  is  the  only  thing  that  he  did 


concerning  the  contract,  wliicli  was  then  sent  to  Cay- 
wood,  attorney  for  Convention  Hall  Bowling  Alleys 
Co.  Cay  wood  objected  to  certain  things  in  the  con¬ 
tract  and  conferred  with  ^lerillat  and  Gittings,  who 
agreed  to  some  requested  changes.  Caywood  stated 
his  objection  to  the  amount  of  $200,000.  insurance, 
believing  it  to  be  too  much,  (H.  p.  254)  but  these  two 
trustees  did  not  discuss  with  Caywood  the  exact 
amount  of  insurance  to  be  carried  on  the  property, 
but  “left  that  matter  to  be  taken  up  with  Mr.  Cohen 
when  he  came  down.”  (R.  pp.  234,  270). 

What  happened  when  Cohen  came  down  to  his  office 
is  plainly  shown  in  the  testimony  of  Caywood,  who 
first  saw  Cohen,  (R.  p.  254),  and  Gardner,  wlio  next 
saw  Cohen,  (R.  p.  292).  Caywood  protested  against 
the  amount  of  insurance,  and  Cohen  told  him  that 
his  clients  were  buying  the  property  on  a  shoestring 
and  that  it  was  necessarv  that  there  be  full  insurance 
on  the  improvements.  There  was  some  talk  about 
going  into  Court  but  there  was  no  suggestion  of  break¬ 
ing  the  sale — it  was  quite  an  ordinary  propostiion 
between  buyer  and  seller  in  adjusting  a  question  which 
should  have  been  covered  and  settled  in  the  original 
option  of  purchase.  Finally  Cohen  suggested  that 
Caywood  have  the  property  appraised  in  order  to 
satisfy  himself  that  this  insurance  was  required.  (R. 
pp.  291-2).  The  next  thing  that  happened  was  that 
Gardner  came  to  see  Cohen  and  told  him  that  he  had 
had  an  appraisal  made  and  was  satisfied  that  $200,000. 
was  the  proper  amount  of  insurance  to  be  carried, 
but  that  he  (Gardner),  held  a  broker’s  license  and 
wanted  the  regular  brokerage  commission  on  the  pre¬ 
miums  to  be  paid,  and  to  this  Cohen  at  once  agreed, 
and  this  closed  the  matter  within  the  next  three  days. 
(R.  pp.  248,  292).  The  formal  contract  of  purchase 
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was  signed  by  the  trustees  and  by  the  purchasers. 
(Pits.’  Exh.  No.  17-K,  pp.  235-8). 

No  complaint  is  made  in  the  bill  that  Cohen’s  in¬ 
surance  agency  improperly — much  less  wrongfully — 
received  the  commission  on  the  insurance  on  Conven¬ 
tion  Hall.  There  is  no  prayer  for  any  accounting  or 
mturn  of  anv  such  commission.  As  shown  elsewhere, 
by  consent  and  authority  of  all  the  parties  Cohen’s 
insurance  agency  was  employed  to  place  all  insurance 
on  the  proi)erties  of  the  estate  and  allowed  the  cus¬ 
tomary  commission  therefor.  The  entire  complaint, 
so  far  as  the  Convention  Hall  incident  is  concerned, 
is  that  Cohen  sought  and  obtained  for  the  protection 
of  the  estate,  and  without  any  cost  whatever  to  it,  an 
amount  of  insurance  which  he  considered  adequate  on 
property  which  the  estate  was  selling  for  a  considera¬ 
tion  of  $275,000,  all  but  $25,000  of  which  (i.  e.,  $250,- 
000)  was  represented  by  a  deferred  purchase  money 
mortgage.  The  notes  representing  this  deferred  pur¬ 
chase  money  were  to  be  made  by  a  corporation  which 
had  no  assets  whatever  other  than  the  property  being 
conveved  to  it  bv  the  Hutchins  estate. 

From  this  weak  thread  is  suspended  the  demand 
of  these  two  appellants — representing  a  minority  in¬ 
terest  in  the  estate,  amounting  to  25  per  cent  of  the 
whole — that  Cohen  be  removed  as  trustee,  and  that 
this  be  done  at  their  sole  behest  and  over  the  protest 
of  the  owner  of  one-half  of  the  estate!  Certainly 
further  argument  on  this  phase  of  the  suit  is  unnec¬ 
essary. 

3.  HIGHLANDS-WESTMORELAND  NOTES. 

This  constitutes  the  most  remarkable  of  all  the  re¬ 
markable  positions  taken  by  the  appellants.  In  Au- 
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gust,  1924,  Mildred  Kogers  Peini  ])ecame  the  al)solute 
owner,  in  her  own  right,  free  from  any  trust  and 
without  the  control  of  any  trustee,  of  certain  promis¬ 
sory  notes  made  by  Messrs.  Wardman,  Hobbs  and 
Bones  and  secured  by  a  mortgage  on  the  Highlands- 
Westmoreland  apartments.  At  the  same  time  Lee 
Hutchins  became  the  absolute  owner,  in  his  own  right, 
free  from  any  trust  or  the  control  of  any  trustee,  of 
a  like  amount  of  similar  notes.  Subsequently,  upon 
the  death  of  Lee  Hutchins,  Mildred  Rogers  Penn  suc¬ 
ceeded  to  this  last  mentioned  ownership. 

Entirely  apart  from  his  position  as  one  of  the  trus¬ 
tees  of  the  Hutchins  estate,  Cohen  was  retained  as 
the  personal  attorney  of  Mildred  Rogers  Penn.  As 
such,  by  her  express  direction,  as  she  solemnly  ayers 
in  her  answer,  he  negotiated  and  sold  her  notes. 

By  their  bill  of  complaint  herein,  by  the  interroga¬ 
tories  they  propounded  to  Cohen,  and  by  questions 
they  asked  Mrs.  Penn  when  her  deposition  was  taken 
in  Boston  prior  to  the  trial  below,  these  api)ellants 
had  the  impertinence  and  etfrontery  to  attempt  to 
compel  the  disclosure  of  the  facts  relating  to  this  en¬ 
tirely  priyate  transaction,  in  which  they  were  not 
interested  and  with  which  they  haye  no  rightful  con¬ 
cern!  In  the  tirst  place  they  sought  to  compel  Cohen 
to  disclose  for  what  consideration  lie  had,  in  his  ca¬ 
pacity  as  ^Irs.  PeniPs  attorney,  sold  her  personal 
property  under  her  direetion.  In  the  second  place 
they  sought  to  compel,  with  the  result  hereinafter 
mentioned,  ^Irs.  Penn  to  disclose  for  what  considera¬ 
tion  she  had  sold  her  own  property.  And  in  the  third 
place  they  called  to  the  witness  stand  upon  the  trial 
below  Mr.  Sigmund  Kami  and  were  prom])tly  pre- 
yented  by  the  trial  court  from  interrogating  him  with 
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respect  to  the  question  whether  or  not  he  purchased, 
and  if  so  upon  what  consideration,  Mrs.  Penn^s  notes. 

Let  it  be  remembered  that  Rose  Keeling  Hutchins 
was  free  to  do  whatever  she  wished  with  the  High- 
lands-Westmoreland  notes  wliich  she  received  and  no 
one  pretends  to  have  any  right  to  inquire  into  or 
raise  questions  about  whatever  disposition  she  made 
of  those  notes.  Tlie  same  is  true  with  regard  to  the 
Higlilands-Westmoreland  notes  received  by  Walter 
Hutchins.  Upon  what  ground,  therefore,  has  Walter 
Hutchins  any  right  to  pry  into  the  transactions  of 
Mildred  Rogers  Penn  in  relation  to  her  sole  and  ex¬ 
clusive  property?  The  question  is  self-answering. 

As  his  ])rofessional  duty  required  him  to  do,  Cohen 
refused  to  answer  the  interrogatories  (R.  p.  19)  which 
plaintiffs  filed  with  their  bill,  and  addressed  to  him, 
in  the  court  below.  And  his  refusal  (R.  p.  77-79) 
was  not  made  the  subject  of  even  an  attempt  by  the 
appellants  in  the  court  below  to  have  the  court  take 
any  action. 

Although,  for  some  reason  this  writer  is  unable  to 
explain,  appellant’s  transcript  of  record  does  not  dis¬ 
close  what  occurred  after  Mrs.  Penn  refused  to  answer 
questions  asked  during  the  taking  of  her  deposition  in 
Boston,  we  are  at  liberty,  with  the  utmost  propriety, 
to  refer  to  the  decision  of  the  Federal  court  on  that 
question.  As  the  record  shows,  when  counsel  for  ap¬ 
pellants  questioned  Mrs.  Penn,  as  their  witness,  re¬ 
garding  the  sale  by  her  of  her  own  notes,  and  the 
price  which  she  obtained  therefor,  she  was  advised  by 
her  counsel,  Mr.  Johnson,  to  refuse  to  answer,  and 
she  did  so  refuse.  (R.  pp.  276-7).  Thereupon  appel¬ 
lants’  counsel  had  the  commissioner  before  whom  the 
deposition  was  taken  certify  to  United  States  District 
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Judge  Brewster  (U.  S.  D.  C.  Mass.),  the  question 
arising  out  of  Mrs.  Penn’s  refusal  to  answer.  This 
was  done  pursuant  to  the  provisions  of  Sec.  1058  of 
the  Code  for  this  District  (32  U.  S.  Stat.,  p.  558). 

Judge  Brewster  heard  the  matter  and,  after  hear¬ 
ing  counsel  for  the  appellants  and  the  appellee  Mil¬ 
dred  Rogers  Penn,  immediately  decided  the  case,  sus¬ 
taining  Mrs.  Penn’s  right  to  refuse  to  answer  said 
questions  and  denying  the  a])plication  made  to  compel 
her  to  answer.  This  case  is,  of  course,  unreported, 
hut  is  cited  here  as  authority  in  supi)ort  of  our  posi¬ 
tion.  Manifestly  Judge  Brewster’s  decision  was  based 
upon  the  uiiescapahle  tinding,  first,  that  the  notes  in 
question  were  the  sole  pr()])erty  of  Mrs.  Penn;  second, 
that  neither  the  plaintiff — trustee  nor  Cohen  as  trus¬ 
tee  had  any  right  or  duty  in  respect  of  them;  and, 
third,  that  the  attempt  of  Merillat  and  Walter  Hutch¬ 
ins  to  pry  into  and  gratuitously  supervise  Mrs.  Penn’s 
private  business  affairs  was  crass  impertinence  not 
to  be  tolerated  by  Mrs.  Penn,  recognized  by  Cohen, 
or  upheld  by  any  court  in  any  circumstances  any¬ 
where. 


As  we  have  already  said,  appellants  did  not  even 
seek  any  action  in  the  court  below  in  respect  either 
of  ^Irs.  Penn’s  refusal  to  answer  questions  about  her 
private  affairs  or  Cohen’s  refusal  to  disclose  those 
affairs  in  response  to  appellants’  interrogatories  ad¬ 
dressed  to  him. 


hhnally,  at  the  trial  below  appellants  called  Mr. 
Sigmund  Kami  as  a  witness  in  their  liehalf  and  of¬ 
fered  to  prove  that  he  was  a  client  of  Cohen’s  and 
liad  purchased  at  a  substantial  discount,  through 
Cohen,  from  ^lildred  Rogers  Penn,  notes  of  Ward- 
man,  Hobbs  and  Bones  secured  upon  the  Highlands- 
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Westmoreland  property,  which  notes  ^^liad  been  turned 
over  to  her  as  a  part  of  her  distributive  share  of  the 
proceeds  of  the  saled^  of  that  property  (R.  p.  201-2). 
Parenthetically,  we  emphasize  that  this  last  quoted 
statement  is  from  the  offer  made  by  the  appellants 
to  the  court  below!  The  trial  court  promptly  sus¬ 
tained  objection  to  such  testimony. 

In  line  with  that  which  characterizes  their  actions 
throughout  this  case,  a})pellants,  who  neither  produced 
testimoii)"  nor  made  any  offer  to  prove  at  what  dis¬ 
count  Mrs.  Penn  sold  her  Highlands-West moreland 
notes,  in  their  brief  here  say  (p.  25):  ^‘Counsel  may 
say  they  expect  to  prove  it  was  between  20  and  25 
per  cent  and  they  are  informed  22yl  per  cent.” 

It  is  certainly  unnecessary  to  point  the  gross  im¬ 
propriety  of  that  statement.  It  is  consistent  with  the 
many  loosely  made  charges  in  the  bill  of  complaint, 
imported  to  give  color,  and  in  respect  of  which  there 
was  not  even  an  attempt  to  offer  testimony.  In  view 
of  the  fact  that  the  amount  for  which  Mrs.  Penn  sold 
her  notes  is  none  of  the  business  of  the  appellants  or 
either  of  them,  what  they  are  ‘‘informed”  is  utterly 
immaterial. 

The  argument  made  in  appellants’  brief  to  the  ef¬ 
fect  that  the  handling  of  a  transaction  by  Cohen,  as 
attorney  for  Mrs.  Penn,  by  her  express  direction,  and 
with  her  express  and  emphatic  approval,  furnishes 
ground  for  the  removal  of  Cohen  as  trustee  of  the 
Hutchins  estate  upon  the  application  of  these  appel¬ 
lants,  is  so  grotesque  as  to  be  unworthy  of  serioute 
notice  were  it  not  accompanied  by  the  despicable  in¬ 
sinuations  with  which  appellants’  brief  abounds. 

We  have  now  treated,  and  we  respectfully  submit 
disposed  of,  all  of  the  grounds  relied  upon  by  appel- 


26 


lants  to  convince  this  Court  that  Cohen  should  be  re¬ 
moved  as  a  trustee  of  the  Hutchins  estate.  We  would 
not  further  lengthen  this  brief  were  it  not  that  com¬ 
mon  decencv  calls  for  brief  attention  to  the  attack 
made  in  appellants’  brief  on  William  J.  Dante. 

THE  ATTACK  ON  DANTE. 

William  J.  Dante  was,  at  the  time  of  the  trial  be¬ 
low,  sixty  years  of  age.  In  1910  he  was  named  by 
Stilson  Hutchins  as  trustee  of  the  latter’s  properties 
in  a  deed  in  trust  which  Hutchins  then  executed.  For 
fourteen  years  he  served  as  such  trustee,  for  twelve 
years  of  that  time  under  the  supervision  of  the  Su¬ 
preme  Court  of  the  District  of  Columbia.  After  the 
death  of  Stilson  Hutchins  in  1912,  the  court  below 
appointed  Dante  collector  of  the  estate  and  Dante 
served  in  that  capacity  for  twelve  years.  He  was  ap¬ 
pointed  by  the  late  Lee  Hutchins  one  of  the  executors 
of  his  last  will  and  testament  (K.  p.  308). 

During  all  the  bitter  Hutchins  litigation,  evidences 
of  which  are  found  passim  in  the  reports  of  this  Court, 
there  is  no  record  of  one  word  questioning  the  in¬ 
tegrity  and  fidelity  of  Dante.  Amidst  the  antagonisms 
of  that  long-drawn-out  litigation,  in  the  very  center 
of  the  hostile  and  conflicting  interests,  Dante  stood 
for  more  than  a  decade  unattacked  bv  anv  of  the 
parties  in  any  of  the  multiplied  proceedings. 

This  is  the  man  ruthlessly  assailed  in  appellants’ 
brief  at  this  bar  as  ‘Hinworthy  of  belief.” 

Before  adverting  to  the  unsubstantial  basis  for  all 
this  let  us  examine  the  position  of  the  appellants  in 
respect  to  Dante. 

Dante  was  made  a  defendant  to  appellants  bill  of 
complaint.  That  bill  was  dismissed  by  the  trial  court 
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as  to  Dante.  (R.  pp.  TOG,  108.)  No  appeal  has  been 
prosecuted  from  that  action.  It  is  not  difficult  to  ex¬ 
plain  this  failure  to  a])peal  for  appellants  did  not  even 
attempt  to  sustain  the  grave,  but  utterly  unfounded, 
charges  which  they  solemnly  made  in  their  bill  against 

the  man  thev  now  so  viciouslv  attack  here. 

•  • 

Tlie  bill  charged  that  Dante  ‘‘is  sued  in  his  own 
right  and  as  agent  of  the  trustees  of  the  estate  of 
Stilson  Hutchins,  deceased,  at  the  time  of  the  happen¬ 
ing  of  certain  of  the  grievances  hereinafter  set  forth’’ 
(R.  p.  2) ;  that  Merillat  and  Gittings  had  been  assured 
that  Dante  would  not  receive  any  ])art  of  the  real 
estate  broker’s  commission  on  the  Ilighlands-West- 
moreland  sale  (R.  ]).  6) ;  that  Dante  coerced  Knott 
into  complying  with  Cohen’s  demand  for  a  fee  from 
Knott  (R.  p.  9);  that  Dante  had  received  a  part  of 
the  commission  paid  Knott  (R.  p.  i)) ;  that  Dante  was 
guiltv  of  a  breach  of  trust  and  therebv  forfeited  the 
compensation  paid  him  as  agent  for  the  trustees;  that 
Dante  unlawfully  received  part  of  the  commissions  i)aid 
to  brokers  in  certain  otlier  sales  of  part  of  the  Hutch¬ 
ins  estate  (R.  p.  10) ;  that  Dante  was  guilty  of  a 
breach  of  trust  wherel)v  the  trust  estate  was  entitled 
to  have  refunded  to  it  by  Dante  the  sum  of  $10,000 
paid  to  Dante  as  agent  of  the  estate;  that  Dante  or 
some  member  of  his  family  had  received  part  of  the 
$2000  paid  by  Knott  and  Tyler  &  Rutherford  to  Cohen. 
(R.  p.  15.)  Appellants,  who  swore  to  those  statements, 
failed  miserably  to  prove  them. 

We  need  not  stop  to  examine  the  relief  prayed  as 
to  Dante  nor  the  interrogatories  propounded  to  him 
and  the  unescapable  inference  which  it  is  obvious  the 
appellants  intended  should  be  drawn  from  the  matter 
included  in  those  interrogatories.  How  ill  does  it  be- 
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come  these  appellants,  who  so  recklessly,  under  oath, 
placed  upon  the  permanent  records  of  the  court  be¬ 
low  these  false  charges  against  this  man  Dante,  now, 
in  a  proceeding  in  which  they  are  not  even  asking 
for  a  review  of  the  action  of  the  court  below  denying 
them  any  relief  against  Dante,  here  to  endeavor,  for- 
tunatelv  with  no  success,  to  besmirch  him! 

Just  a  word  as  to  the  flimsy  x)retext  upon  which’ 
Dante  is  attacked:  Appellants  filed  with  their  bill  in¬ 
terrogatories  addressed  to  Dante,  among  which  were 
these : 

“3.  Had  Zach  M.  Knott  requested  delivery  of  said 
check  to  him  prior  to  the  date  of  its  delivery  to  him 
and,  if  so,  when  had  he  so  requested  delivery?”  (R. 

p.  18). 

To  which  he  responded:  ‘‘Not  to  my  knowledge.” 

(R.  p.  83). 

“4.  If  said  Zach  M.  Knott  had  requested  delivery 
of  said  check  to  him  prior  to  date  of  its  delivery, 
whv  was  said  check  not  delivered  to  him  when  its 
delivery  was  first  requested?”  (R.  p.  18). 

To  which  he  responded:  ‘‘I  know  of  no  request  of 
Knott  for  the  check  nor  of  any  delay  in  its  delivery.” 
(R.  p.  83.) 

The  testimony  below  shows  that  Dante  was  not 
present  when  Cohen  and  Knott  had  their  first  con¬ 
versation  regarding  the  check  to  KnotCs  order  for 
$18,000,  one-half  of  the  brokers’  commission  on  the 
purchase  price  of  the  Highlands-Westmoreland  apart¬ 
ments,  and  that  on  the  only  occasion  when  he  was 
present  when  that  subject  was  discussed  that  check 
was  delivered  to  Knott.  Obviously  he  could  have  had 
no  knowledge  on  the  subject.  Equally  obvious  is  it 
that  statements  made  to  him  by  Knott  did  not  con- 
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stitiite  Dante’s  knowledge.  It  is  of  course  manifest 
tliat  Dante’s  answer  to  the  formal  interrogatories 
filed  with  the  bill  were  prepared  by  his  counsel  and 
his  counsel’s  name  appears  on  Dante’s  answer  to  the 
bill  tiled  simultaneously  with  his  answers  to  the  in¬ 
terrogatories  (K.  p.  82).  That  counsel  is  the  writer 
of  this  brief.  As  a  witness  below  Dante  testified  to 
certain  statements  made  to  him  by  Knott  between  the 
time  when  Knott  was  first  informed  by  Cohen  the 
amount  which  the  latter  requested  be  paid  to  him  as 
his  fee  for  services  rendered  Knott,  and  the  time 
when  Knott  made  payment  on  account  of  that  fee. 
Asked  to  explain  that  which  appellants’  counsel  con¬ 
sidered  an  inconsistency  between  his  testimony  and 
his  answer  to  the  interrogatories,  Dante,  patently  in 
a  moment  of  that  sort  of  confusion  which  is  frequently 
displayed  by  a  witness,  stated  that  he  could  not.  The 
fact  is  that  no  explanation  was  necessary.  There  is 
neither  falsity  nor  inconsistency  in  the  statements 
made  in  the  answers  to  the  interrogatories  and  in  the 
testimony  below.  Knott’s  statements  were  not  Dante’s 
knowledge. 

Aside  from  the  plain  requirements  of  ordinary 
fairness  which  bring  forth  this  defense  of  Dante,  it 
is  further  called  for  by  the  fact  that  he  is  made  the 
subject  of  attack  in  appellants’  brief  apparently,  first, 
to  the  end  that  they  may  vent  their  spleen  on  Dante 
as  well  as  Cohen,  and,  second,  that  they  may  cause 
this  Court  to  refuse  consideration  to  the  testimony 
of  Dante  which  so  strongly  supports  the  position  of 
Cohen  herein. 

It  is  pertinent  to  call  attention  to  the  fact  that  to 
Dante  belongs  the  credit  of  having  effected  the  con¬ 
ference  which  brought  to  a  peaceful  ending  this  weary- 
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ing  litigation  of  twelve  years,  as  a  tribute  to  his 
former  employer,  on  the  twelfth  anniversary  of  Stilson 
Ilntehins’  death.  (Dante’s  Letter,  Kec.  p.  137.) 


CONCLUSION. 


Mver  Cohen  is  a  member  of  this  bar.  lie  is  nearly 

•  • 

62  years  of  age.  He  was  admitted  to  the  bar  of  the 
Supreme  Court  of  the  District  of  Columbia  more  than 
40  years  ago  at  the  age  of  21.  He  was  associated 
with  the  late  Simon  Wolf  for  forty-two  years,  and 
for  thirty-tiye  years  of  that  ])eriod  was  his  partner 
(li.  p.  278).  The  record  teems  with  eyidence  show¬ 
ing  that  he  has  carried  the  burden  of  the  administra¬ 
tion  of  the  estate  of  Stilson  Hutchins  since  the  settle¬ 
ment  of  the  will  contest  and  that  his  co-trustees, 
Gittings  and  Merillat,  haye  willingly  allowed  him  to 
bear  this  burden. 

It  is  unnecessary  here  to  discuss  the  consequences 
to  a  member  of  our  profession  of  the  Court  taking 
the  action  sought  by  the  a])])ellants. 

Puri)osely  the  writer  of  this  brief  has  refrained 
hereinbefore  from  taking  any  notice  of  the  asjiersions 
cast  upon  William  G.  Johnson,  Escpiire,  in  the  appel¬ 
lants’  brief.  The  references  to  Mr.  Johnson  which 


that  brief  contains  are  unworthy  of  any  member  of 
this  bar  and  neyer  should  haye  found  place  in  any 
document  tiled  herein.  Fortunately  the  professional 
life  and  conduct  of  Mr.  Johnson  need  no  defense  here. 


It  is  respectfully  submitted  (1)  that  the  decree  of 
the  court  below  should  be  reyersed  on  ap])eal  in  Case 
No.  4709,  insofar  as  it  directs  Cohen  to  pay  oyer  to' 
the  trustees  of  the  Hutchins  estate  the  sum  of  $2000 
and  insofar  as  it  taxes  against  said  Cohen  any  of 
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the  costs  in  this  case;  (2)  that  so  much  of  the  decree 
of  the  court  below  as  is  the  subject  of  this  appeal!, 
ill  Case  4710,  should  be  affirmed;  (3)  that  the  suit 
should  be  remanded  to  the  court  below  with  instruc¬ 
tions  to  dismiss  the  bill  at  the  cost  of  appellants. 

Frank  J.  Hogan, 

Attorney  for  Myer  Cohen,  Appellee, 
AVashington,  April  28,  1928. 
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Statement. 

In  May,  1924,  all  parties  interested  in  the  estate 
of  Stilson  Hutchins,  deceased,  entered  upon  negotia¬ 
tions  looking  to  an  agreement  for  a  basis  of  settlement 
of  litigation  among  them  concerning  their  respective 
interests  in  said  estate,  a  litigation  which  had  been 
pending  for  twelve  years.  A  basis,  submitted  by 
Mrs.  Hutchins,  for  the  negotiation  is  set  forth  in  the 
record  (Rec.,  pp.  223-225)  and  among  its  stipulations 
were  the  following: 

‘‘(c)  Conveyance  of  all  property  to  three 
trustees  under  deed  in  trust.” 

“(e)  Trustees  to  be  appointed  by  the  parties 
as  follows:  One  by  Mrs.  Hutchins,  one  by  Walter 
S.  Hutchins,  the  third  by  Miss  ^lildred  Rogers 
and  Mr.  Lee  Hutchins”  (Rec.,  p.  224). 
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An  agreement  was  finally  reached  and  was  embodied 
in  three  documents  (Kxhs.  A.  Rec.,  p.  19,  B,  Rec.,  p. 
25,  and  C,  Rec.,  p.  34).  In  these  documents  it  was 
stipulated  that  all  the  proi)erty,  real  and  personal, 
was  to  be  conv'eyed  and  transferred  to  three  trustees, 
to  wit:  Thomas  Morton  (Jit tings,  selected  by  Rose 
Keeling  Hutchins,  Charles  H.  Merillat,  selected  by 
Walter  S.  Hutchins,  and  Myer  Cohen,  selected  by 
Mildred  Rogers  Penn  and  Lee  Hutchins  (Rec.,  p.  23, 
Pars.  A.  &  B.).  It  was  also  stipulated  that  in  the 
event  of  the  death,  disability,  resignation  or  other 
removal  of  any  one  of  said  trustees,  the  party  desig¬ 
nating  such  trustee  should  have  the  full  power  to 
appoint  the  successor  or  substitute  for  such  trustee, 
and  that  any  beneficiary  shall  have  the  right  to  remove 
the  trustee  by  her  or  him  designated.  (Rec.,  p.  32, 
Par.  10.) 

It  was  also  stipulated  that  the  trustees  should  with 
all  reasonable  speed  consistent  with  prudent  manage¬ 
ment  and  avoidance  of  loss,  proceed  to  sell  all  of  the 
real  estate  and  to  distribute  the  net  proceeds  among 
the  beneficiaries,  Rose  Keeling  Hutchins,  Mildred  Rogers 
Penn,  Walter  S.  Hutchins  and  Lee  Hutchins,  in  equal 
one-fourth  parts.  (Rec.,  p.  31,  Par.  7.)  It  is  under 
these  instruments  that  the  parties  act  and  claim. 

Prior  to  the  negotiations  culminating  in  these  agree¬ 
ments  William  J.  Dante  held  the  legal  title  to  and 
possession  of  all  the  Stilson  Hutchins  Estate  as  trustee 
under  a  deed  made  bv  Stilson  Hutchins  and  wife  dated 
March  7,  1910,  and  he  was  engaged  in  administering 
that  trust  under  the  superintendence  of  the  Equity 
Court  by  4  decree  made  November  13,  1911,  prior  to 
Stilson  Hutchins’  death  (Rec.,  pp.  78-80).  On  March 
29,  1924,  Dante,  as  such  trustee,  received  from  Wardman, 
Bones  and  Hobbs  an  offer  to  purchase  the  real  estate 
known  as  the  Highlands- Westmoreland  property  at 
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the  price  of  $1,200,000.  By  this  offer  the  purchasers 
were  to  pay  $100,000  in  cash,  assume  certain  indebted¬ 
ness  then  secured  by  deed  of  trust  on  the  property 
aggregating  $340,000,  and  give  their  notes  for  $760,000, 
secured  by  second  deed  of  trust  on  the  property  for 
the  balance  (Rec.,  pp.  121-3).  This  offer  concluded 
with  this  stipulation: 

“The  sellers  agree  to  pay  the  sum  of  Thirty- 
six  thousand  dollars  ($36,000)  jointly  to  Z.  M. 
Knott  and  the  Wardman  Construction  Company 
as  compensation  for  services  rendered  in  nego¬ 
tiating  this  sale.”  (Rec.,  p.  123.) 

This  offer  is  styled  in  the  proceedings  as  the  “Ward- 
man  Offer.”  Dante,  as  trustee,  submitted  this  offer 
to  Lee  Hutchins,  Mrs.  Rose  Hutchins  and  Walter  S. 
Hutchins.  Lee  Hutchins  for  himself  and  for  Mildred 
Rogers  Penn  accepted  the  offer,  and  Mrs.  Rose  Hutchins 
did  also,  but  Walter  Hutchins  declined  to  authorize  its 
acceptance.  (Rec.,  p.  221.) 

When  the  negotiations  for  settlement  of  the  litiga¬ 
tion  were  opened,  Mrs.  Hutchins  made  it  a  condition 
precedent  to  any  settlement  that  this  “Wardman 
Offer”  should  be  put  through  (Rec.,  p.  224,  Par.  [h]), 
and,  through  her  counsel  (defendant  Gittings)  per¬ 
sisted  in  this  condition,  so  that,  before  the  settlement 
agreements  were  adopted  and  accepted,  Walter  Stilson 
Hutchins  gave  his  assent  to  the  acceptance  of  the 
“Wardman  Offer”  (Rec.,  pp.  226,  227,  270). 

Because  of  the  near  approach  of  Mrs.  Hutchins’ 
departure  for  Europe,  it  was  necessary  to  hasten  the 
execution  of  the  settlement  papers,  she  having  said 
that  “any  settlement  would  have  to  be  made  before 
my  departure.”  (Rec.,  p.  139.)  The  fulfillment  of 
the  settlement  agreements  involved,  among  other  things, 
the  conveyance  and  transfer  by  Dante,  Trustee,  under 
the  deed  of  March  7,  1910,  to  the  new  trustees,  of  all 
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the  Estate  of  Stilson  Hutchins,  in  compliance  with 
the  stipulation  of  paragraph  “C”  of  the  settlement 
agreement  (Rec.,  pp.  23-24),  before  Mrs.  Hutchins  left 
for  Europe,  and  it  was  impracticable  for  the  ‘‘Wardman 
Offer’^  to  be  “put  through”  by  Dante,  Trustee,  to  whom 
it  was  made,  so  it  had  to  be  done  by  his  successors  in 
trusteeship,  to  comply  with  the  express  written  agree¬ 
ment  of  all  the  parties  in  interest  (Rec.,  p.  142),  and 
the  “Wardman  Offer”  of  March  29,  1924,  was  re¬ 
drafted,  so  as  to  run  to  the  new  trustees  instead  of  to 
Dante,  Trustee  (Rec.,  pp.  143,  192). 

The  last  signature  to  the  settlement  agreements 
was  not  obtained  until  May  19,  1924  (Rec.,  p.  34) 
and  on  May  24,  1924,  Wardman  brought  in  the  re¬ 
drafted  offer  already  signed  by  Hobbs  and  Bones, 
and  Wardman  signed  it  (Rec.,  p.  143).  The  redrafted 
“Wardman  Offer”  gave  the  purchasers  ninety  days 
after  acceptance  within  which  to  settle  (Rec.,  p.  40, 
Par.  8),  exactly  as  provided  in  the  original  of  March 
29,  1924,  (Rec.,  p.  123),  and  on  August  18,  1924,  within 
the  time  limited,  the  sale  was  closed  and  the  net  pro¬ 
ceeds  of  sale,  cash  and  deferred  payment  notes,  were 
distributed  by  Messrs.  Cuttings,  Merillat  and  Cohen, 
Trustees,  to  the  several  beneficiaries,  one-fourth  to  each 
(Rec.,  p.  7),  as  required  by  paragraph  7  of  the  settlement 
deed  (Rec.,  p.  31).  Within  three  months  from  this 
date,  on  November  5,  1924,  Lee  Hutchins  died,  testate, 
having  devised  and  becjiieathed  his  entire  estate,  real 
and  personal  to  his  niece,  Mildred  Rogers  POin  (Rec., 
p.  3),  so  that  she  was  then  the  al)solute  owner  of 
$350,000  of  these  deferred  purchase  money  notes,  in 
both  legal  and  eciuitable  estate,  totally  discharged 
from  any  trust  under  the  deed  of  settlement  to  Cuttings, 
Merillat  and  Cohen  or  otherwise  however. 

A  year  later,  on  November  19,1925,  the  bill  in  this  cause 
was  filed  (Rec.,  p.  2),  seeking,  inter  alia,  to  have  Myer 


5 


% 


Cohen,  Trustee,  removed  from  the  office  of  trustee 
under  the  settlement  agreements,  for  alleged  mal¬ 
feasances,  as  trustee,  detrimental  to  the  interest  of 
the  beneficiaries  of  the  trust.  The  only  parties  plaintiff 
are  Charles  H.  Merillat,  one  of  the  trustees,  and  Walter 
S.  Hutchins,  one  of  the  beneficiaries.  No  other  party 
in  interest  would  join  in  the  bill,  and  this  defendant 
and  Mrs.  Hutchins,  beneficiaries  of  the  trust,  and 
Gittings,  the  other  trustee,  were  made  parties  defendant, 
with  Cohen,  the  third  trustee.  Mrs.  Hutchins  filed 
an  answer,  signed  and  sworn  to  by  her,  and  signed 
by  Thomas  Morton  Gittings,  as  her  attorney  (Rec., 
p.  84),  Mr.  Gittings  being  one  of  the  co-trustees  with 
Merillat  and  Cohen,  and  the  one  of  said  trustees  selected 
by  Mrs.  Hutchins  in  the  settlement  agreements  (Rec., 
p.  23,  Pars.  A.  and  H.).  In  that  answer  she  denies 
knowledge  of  the  averments  constituting  the  basis  of 
the  bill,  and  is  advised  by  counsel  that  it  is  unnecessary 
for  her  to  answer  further,  but  adds: 

‘‘that  she  wishes  to  state,  however,  that  she 
greatly  deprecates  the  filing  of  said  bill”  (Rec., 
p.  84.) 

Mr.  Gittings,  her  trustee,  filed  no  answer  and  suffered 
a  decree  pro  cortf esso  to  be  entered  against  him,  Sep¬ 
tember  14,  1920  (Rec.,  p.  104).  Mrs.  Hutchins  died 
March  14,  1920.  Her  death  was  nob  suggested  to  the 
Court  until  February  23,  1927,  and  in  such  suggestion 
Thomas  Morton  Gittings,  William  D.  Hoover  and 
Alexander  Muncaster  were  stated  to  be  her  executors 
(Rec.,  p.  105).  On  February  24,  1927,  appearance  was 
entered  for  all  said  executors  and  trustees  of  Mrs. 
Hutchins^  Estate,  by  Mr.  Gittings  (Rec.,  p.  105). 
No  one  of  them  ever  filed  an  answer  in  the  cause. 

This  defendant  and  appellee  did  file  an  answer  fully 
replying  to  all  the  allegations  of  the  bill,  opposing  the 
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relief  prayed  and  insisting  upon  the  retention  of  said 
Cohen  as  trustee  (Rec.,  pp.  84-104). 

The  malfeasances  claimed  to  be  detrimental  to  the 
interests  of  the  beneficiaries  under  the  trust  deed  and 
charged  against  the  defendant,  Cohen,  Trustee,  are: 
(a)  That  he  and  the  defendant,  Dante,  coerced  Zach 
M.  Knott  into  paying  to  Cohen  $2,000  of  the  com¬ 
mission  paid  to  Knott  under  the  “Wardman  Offer’’ 
(Bill  Pars.  VIII  and  IX,  Rec.,  pp.  8-9).  (b)  That 

when  the  trustees  sold  the  property  known  as  “Con¬ 
vention  Hall”  for  $275,000  for  $25,000  cash  and  the 
balance  payable  in  annual  payments  during  ten  years, 
to  be  secured  upon  the  property  sold,  Cohen  made 
unreasonable  exactions,  of  the  purchasers,  as  to  the 
fire  insurance  to  be  maintained,  at  the  expense  of  the 
purchasers,  upon  the  improvements  on  the  real  estate 
pledged  as  security  for  the  deferred  purchase  money 
(Bill  Par.  XI,  Rec.,  pp.  10-12).  (c)  That  after  the 
$350,000  of  deferred  purchase  money  notes  from  the 
sale  of  the  Highlands-Westmoreland  property  were 
distributed  to  this  defendant  as  her  personal  property, 
the  defendant  Cohen,  as  this  defendant’s  personal 
attorney,  sold  said  notes  to  a  client  of  his  at  a  discount 
Wss  than  the  prevailing  discount  and  thereby  caused  a 
substantial  loss  to  this  defendant  (Bill,  Par.  XII, 
Rec.,  pp.  12-14). 
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ARGU9IENT. 

The  record  shows  that  Cohen  was  selected  as  a 
trustee  by  this  defendant  and  her  uncle,  Lee  Hutchins 
(Rec.,  p.  23)  and  she  is,  therefore,  rightfully  interested 
in  his  retention,  as  one  of  the  trustees,  until  the  trust 
has  been  fully  executed.  Under  the  express  terms 
of  the  deed  she  had  the  right  to  remove  him  and  to 
substitute  another  in  his  stead,  if  she  saw  fit  to  do  so, 
without  recourse  to  any  judicial  proceeding  (Deed  in 
Trust,  Rec.,  p.  32).  Notwithstanding  the  charges 
made  by  Merillat  and  Walter  Hutchins  she  has  refused 
to  exercise  that  power  and  has  resisted  this  attempt 
to  have  him  removed,  although  she  is  the  beneficial 
owner  of  one-half  of  this  large  estate.  Mrs.  Rose 
Keeling  Hutchins,  the  l)eneficial  owner  of  one-fourth 
of  the  estate  also  refused  to  unite  in  the  effort  to  remove 
him.  As  he  had  been  counsel  for  her  adversaries  in 
twelve  years  of  litigation  preceding  the  settlement, 
her  refusal  to  join  in  this  attack  upon  him  can 
hardly  be  attributed  to  any  personal  sentiment  in 
his  favor.  Her  selected  trustee,  (littings,  who  was 
also  her  personal  counsel,  also  declined  to  join  in  the 
bill,  and  since  her  death  in  March,  192(),  her  executors 
have  likewise  refused  to  join  in  the  bill. 

Throughout  the  brief  for  the  plaintiffs  it  is  insinuated 
that  this  defendant  is  under  the  dominion  of  Cohen. 
This  defendant  was  called  as  a  witness,  by  plaintiffs, 
and  it  appears  from  her  testimony  that  she  is  an  intelli¬ 
gent  lady,  having  a  husband,  who,  presumably,  would 
be  interested  in  her  protection,  and  having  also  had 
the  benefit  of  the  advice  and  assistance  of  other  counsel 
than  either  Mr.  C'ohen  or  the  counsel  appearing  of 
record  for  her  in  this  case.  In  her  deposition,  taken  in 
Boston,  in  behalf  of  plaintiffs,  she  says  (Rec.,  pp.  271-2) : 

‘T  knew  when  we  went  through  this  answer 
a  year  ago  why  the  negotiations  for  the  settle- 
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merit  of  the  will  contest  did  not  proceed  on 
April  11,  1924,  to  any  satisfactory  conclusion, 
but  I  have  in  the  meantime  forgotten  the  details 
of  it;  Mr.  Morrison  went  over  that  matter 
with  me,  but  1  have  forgotten  it  now;  Mr. 
Morrison  was  my  father’s  partner  in  New  York 
and  with  Mr.  Johnson  drew  up  that  answer; 
he  is  a  lawyer  and  appeared  for  me  and  prepared 
the  answer  which  I  filed  in  the  court.”  (Rec., 
p.  277.)  “My  maiden  name  was  Mildred  Rogers. 
My  father  was  Robert  F.  Rogers,  and  my  mother, 
Clara  Hutchins,  sister  of  Lee  Hutchins;  1  am 
married,  have  two  children,  and  my  husband’s 
name  is  Ramon  A.  Penn.  The  Morrison  men¬ 
tioned  by  me  in  my  testimony  is  Luther  E. 
Morrison,  a  lawyer;  he  was  not  my  father’s 
partner;  he  was  not  in  the  firm  at  the  time  of 
my  father’s  death;  he  had  been  associated  ivith 
my  father  about  15  years;  I  knew  him  very  well; 
he  conferred  with  me  about  my  answer,  and  brought 
it  to  me;  he  was  alone  the  first  time,  but  not 
both  times;  he  never  came  to  see  me  with  Mr. 
Johnson  and  Mr.  Johnson  did  not  come  to  see 
me  about  the  answer,  nor  did  Mr.  Cohen  come  to 
see  me  about  its  preparation;  my  communications 
were  fully  (sic)  through  Mr.  Morrison.  Mr. 
Morrison,  before  my  answer  in  this  was  signed, 
brought  me  the  paper  which  Mr.  Johnson  had 
sent  him;  and  then  Mr.  Morrison  took  it  back 
to  make  the  changes  which  I  had  asked  to  be  made; 
then  Mr.  IVIorrison  brought  it  back  to  me,  after 
he  had  sent  it  to  Mr.  Johnson,  for  my  signature; 
Mr.  Morrison  went  to  Washmgton  to  look  into 
the  matter  covered  by  rny  answer;  he  went  to  Wash- 
ington  to  investigate,  but  I  don’t  knoiv  how  he 
got  his  information.” 


Her  answer  shows,  on  its  face,  that  no  one  engaged 
in  its  preparation  could  have  been  ignorant  of  the 
contents  of  the  bill,  and  as  ^Ir.  Morrison,  a  lawyer, 
came  to  Washington  to  look  into  the  matter  and  to 
investigate,  and  as  Morrison  took  the  answer  back  after 
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conferring  with  her,  “to  make  the  changes  which  I 
(this  defendant)  had  asked  to  be  made’’  it  is  evident 
that  the  answer  was  no  perfunctory  act,  but  that  the 
subject  had  her  careful  attention. 

ft  is,  therefore,  clear  that  this  attempt  to  remove 
Cohen  j)roceeds  solely'  from  Merillat  and  Walter  S. 
Hutchins,  and  that  no  other  party  in  interest,  trustee, 
or  executors,  having  duties  in  the  premises,  nor  bene¬ 
ficiaries,  having  a  pecuniary  interest,  make  any  com¬ 
plaint. 

It  is,  however,  freely  admitted,  that  if  real  ground 
for  removal  of  a  trustee  exists,  neither  the  indifference,  or 
opposition  of  one  or  more  beneficiaries  or  trustees  can 
defeat  the  right  of  one  who  seeks  such  removal,  and  the 
grounds  for  such  removal  should  be  carefully  considered. 

The  real  significance  of  the  omission  of  any  one  of 
the  other  parties  in  interest  to  join  in  the  bill  is  the 
bearing  of  that  fact  uj)on  the  i)robability  that  any  just 
ground  for  removal  exists.  It  is  not  pretended,  either 
in  the  bill  or  in  the  brief  for  plaintiffs,  that  the  action 
of  Cohen,  Trustee,  tended  to  favor  the  interest  of  one 
beneficiary  over  another,  or  that  it  tended  to  injure 
the  plaintiffs,  without  ecpially  injuring  all  the  other 
parties.  The  bill  does  charge,  however,  that  this 
defendant  has  been  specially  and  individually  injured 
by  certain  alleged  conduct  of  Cohen,  without  affecting 
•  the  interest  of  any  other  party.  This  defendant,  the 
alleged  victim  of  such  pretended  wrongdoing,  however, 
in  her  answer,  denies  any  injury  to  herself  and  insists 
upon  the  retention  of  the  trustee. 

The  alleged  grounds  for  removal  of  the  trustee  will 
be  considered  in  the  order  in  which  they  are  stated  in 
the  bill. 
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A. 

The  Payment  of  Two  Thousand  Dollars  by  Knott  to 

Cohen. 

To  avoid  needless  repetition  in  this  brief,  counsel  for 
the  defendant  adopts  the  brief  filed  by  Mr.  Hogan, 
counsel  for  Cohen,  on  this  subject,  in  the  cross-appeal. 
No.  4709,  and  will  add  but  a  brief  reference  to  the 
contentions  made  in  the  brief  of  the  plaintiffs  in  this 
appeal.  No.  4710,  on  that  topic. 

It  is  there  claimed  that  because  the  original  “Ward- 
man  Offer”  of  March  29,  1924,  had  expired  by  its  own 
limitation  of  time  before  the  redrafting  of  that  offer, 
in  the  name  of  the  new  trustees  the  redrafted  offer 
constituted  a  new  transaction,  by  the  new  trustees, 
and  it  ceased  to  be  the  same  former  offer  which  had 
been  accepted  by  the  beneficiaries  themselves.  In 
this  position  the  plaintiffs  totally  disregard  the  facts, 
established  by  the  testimony  offered  by  themselves, 
and  in  their  behalf,  and  seek  to  set  up  a  theory,  sup¬ 
ported  by  no  testimony.  The  original  “Wardman  Offer” 
dated  March  29,  1924  (Rec.,  pp.  121-123)  provides 
that  it  “shall  be  binding  upon  the  purchasers  only  for 
a  period  of  fifteen  days  from  the  date  hereof  unless 
accepted  within  that  time  by  the  sellers”  (Rec.,  p.  123). 
This  was  a  provision  solely  for  the  benefit  of  the  pur¬ 
chasers,  which  the  purchasers  could  invoke  or  disregard  * 
at  their  pleasure.  That  limitation  of  time  expired  on 
April  13,  1924.  Not  a  scintilla  of  evidence  was  offered 
from  any  source  that  the  purchasers  ever  invoked  this 
limitation  of  time.  The  testimony  of  every  witness  in  the 
case,  including  all  who  testified  for  plaintiffs,  is  that  the 
offer  was  not  withdrawn  until  April  26, 1924,  thirteen  days 
after  the  limit  of  time,  and  was  then  withdrawn  solely  because 
of  the  objection  by  W alter  Hutchins  to  the  amount  of  the  bro¬ 
kerage  commission.  The  evidence  for  plaintiffs  is  that,  im- 
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mediately  upon  Knott^s  learning  that  the  offer  had 
been  withdrawn  on  that  ground,  he  Knott,  sought  the 
aid  of  Hobbs  and  offered  to  give  Hobbs  half  of  Knott^s 
commission,  S4,5()0,  if  Hobbs  would  reinstate  the  offer, 
and  that  Hobbs  having  declined,  he  then  sought  the 
aid  of  Cohen.  The  only  evidence  in  the  cause  as  to 
when  the  offer  was  reinstated  by  Wardman  establishes 
May  3,  1924,  as  the  date.  CRac..  t>  Z93} 

Moreover,  it  is  not  open  to  the  plaintiffs  to  claim  that 
the  “Wardman  Offer”  of  March  29,  1924,  was  already 
at  an  end  when  the  agreements  for  settlement  of  the 
litigation  was  signed.  That  this  “Wardman  Offer” 
should  be  accepted  by  all  parties  was  a  condition  precedent 
to  the  execution  of  the  settlement  deeds  is  a  fixed  fact, 
established  by  all  the  evidence  in  the  case,  including 
testimony  of  both  the  plaintiffs,  Merillat  and  Walter 
Hutchins,  and  had  the  “Wardman  Offer”  been  non¬ 
existent  at  that  time,  the  settlement  deeds  would  have 
been  so  gross  a  fraud  upon  Mrs.  Hutchins  that  no 
Court  would  have  permitted  them  to  stand.  The 
undoubted  understanding  of  all  the  parties  at  that  time, 
including  Walter  Hutchins,  who  signed  the  agreement 
to  accept  the  “Wardman  Offer”  on  May  16,  1924, 
after  orally  agreeing  to  do  so,  was  that  the  “Wardman 
Offer”  was  then  alive,  and  not  a  trace  of  evidence  can 
be  found  in  the  record  to  show  that  it  was  not. 

But  the  whole  theory  is  futile.  In  so  far  as  the 
relation  of  the  trustees  to  the  terms  of  the  sale  of 
Highlands- Westmoreland  is  concerned,  the  question 
is  not,  when  was  the  “Wardman  Offer”  revived,  but 
when  and  by  whose  authority  was  it  accepted.  As 
to  that  there  is  no  question  made  even  in  the  brief 
for  plaintiffs.  It  was  the  act  of  the  beneficiaries  them¬ 
selves,  each  acting  in  his  or  her  own  right,  before  they 
created  any  trustees.  The  paper  signed  by  all  the 
parties,  before  the  agreement  for  settlement  was  signed. 
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and  which  was  made  a  condition  to  any  settlement, 
was  dated  May  16,  1924,  and  recites  that  “Whereas,  a 
written  offer  has  been  made  by  Harry  Wardman,  James 
D.  Hobbs,  and  Thomas  Bones,’’  etc.  (Rec.,  p.  142). 
The  only  such  offer  at  that  time  was  the  one  of  March 
29,  1924,  and  the  said  agreement  provided  “that  the 
said  offer  be  accepted”  (Rec.,  p.  142.)  This  was  the 
act  of  the  beneficiaries  themselves,  and  not  of  any  trus¬ 
tees,  and  is  signed  by  all  the  beneficiaries,  and  is  the 
sole  authority  to  the  trustees  for  making  the  sale  to 
Wardman  and  his  associates.  The  redraft  of  the  offer, 
to  meet  the  changed  conditions  resulting  from  Mrs. 
Hutchins’  departure  before  the  “Wardman  Offer”  could 
be  consummated,  was  but  a  matter  of  clerical  con¬ 
venience,  and,  when  signed,  constituted  the  form  of 
the  “acceptance”  of  the  “Wardman  Offer”  by  the 
trustees,  in  conformity  with  the  orders  of  the  bene¬ 
ficiaries,  to  the  trustees,  “that  the  said  offer  be  accepted.” 
The  testimony  of  every  witness  in  the  case,  who  testified 
on  the  subject  at  all,  establishes  that  it  was  the  offer 
of  March  29,  1924,  which  Knott  offered  Hobbs  $4,500 
to  have  reinstated,  and  concerning  which  he  sought 
Cohen’s  aid,  and  that  it  was  that  same  offer  that  Cohen 
saw  Wardman  about,  and  to  the  revival  of  which 
Cohen  had  secured  Wardman’s  assent  on  May  3,  1924. 

The  contention  that  the  redraft  of  the  offer  of  March 
29,  1924,  was  a  new  contract,  negotiated  by  the  trustees^ 
is  wholly  unsupported  by  any  evidence  whatever.  The 
parties  in  interest  never  permitted  anyone  to  fix  or  vary 
the  terms  of  the  sale  to  Wardman,  Bones  and  Hobbs 
of  the  Highlands- Westmorland;  they  did  it  themselves, 
individually.  The  ministerial  function  of  transferring 
the  title  and  of  receiving  and  distributing  the  proceeds 
were,  alone,  committed  to  trustees. 
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B. 

The  Convention  Hall  Sale. 

Convention  Hall  is  a  large  piece  of  real  estate  which 
belonged  to  the  Hutchins  Estate.  It  consists  of  an 
area  of  ground  improved  by  a  very  large  structure, 
the  lower  part  of  which  was  used  as  a  general  market 
and  the  upper  part  for  a  public  hall.  It  was  sold  for 
the  sum  of  $275, ()()(),  of  which  only  $25,000  was  paid 
in  cash,  and  the  deferred  payments,  at  $25,000  per 
annum,  through  a  period  of  ten  years,  were  secured 
by  deed  of  trust  on  the  property  sold.  In  order  to 
protect  the  interest  of  the  Hutchins  Estate,  as  holder 
of  the  deferred  purchase  money  notes  secured  on  the 
property,  Cohen  recpured  the  purchaser  to  take  out 
insurance  on  the  building,  the  cost  thereof  to  be  paid 
by  the  debtor-purchaser,  not  by  the  trust  estate.  The 
comi)laint  in  the  bill,  as  to  this  sale,  relates  to  that 
insurance  (Bill,  Par.  XI,  Rec.,  pp.  10-12),  the  claim 
being  made  that  Cohen  “unlawfully  derived  a  profit 
to  himself,  and  to  the  said  firm  of  insurance  agents, 
of  which  he  was  and  is  a  member,  out  of  his  aforesaid 
relation  as  trustee  of  said  estate.'^  (Rec.,  p.  12.)  The 
facts  in  regard  to  this  insurance  transaction  are  few 
and  simple  and  furnish  no  basis  whatever  for  the  charge 
made  in  the  bill.  On  May  22,  1925,  all  the  trustees 
executed  a  paper,  in  the  nature  of  an  option  to  purchase 
Convention  Hall,  to  Albert  D.  Gardner  and  John  S. 
Blick  to  expire  at  noon.  May  29,  1925,  which  all  the 
trustees  signed  (Rec.,  pp.  232-3).  The  day  after  the 
option  was  signed  Cohen  was  taken  seriously  ill  and  did 
not  return  to  his  office  until  the  middle  of  June  (Rec., 
pp.  233-254-291).  In  the  meantime  the  intending 
purchasers  exercised  the  opiton  to  purchase  (Rec., 
p.  248),  and  Cohen’s  secretary,  Mrs.  Narkle,  because 
of  Cohen’s  illness,  requested  Wm.  G.  Johnson  to  prepare 
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the  contract  of  sale,  which  he  did  about  May  30,  1025. 
Neither  the  option  nor  the  contract  contained  any 
provision  for  insurance  on  the  building  for  the  benefit 
of  the  trust  estate,  during  the  period  of  the  deferred 
payments.  Later  Mrs.  Narkle  took  the  draft  of  the 
contract  to  Mr.  Cohen  and  he  dictated  a  paragraph 
to  be  added  as  follows  (Rec.,  p.  305): 

“The  purchasers  shall  maintain  insurance 
against  fire  on  the  property  to  the  amount  of 
S200,000  in  the  name  of  the  trustees,  securing 
the  deferred  purchase  money,  so  long  as  the 
said  deferred  purchase  money  remains  unpaid.” 

There  is  some  confusion  in  the  testimony  as  to  whether 
the  amount  of  the  insurance  specified  in  the  contract 
was  S200,000  or  S250,000.  Mrs.  Narkle  who  typed  the 
contract  says  it  was  S200,000  (Rec.,  pp.  304-5),  Cohen, 
who  dictated  the  insurance  provision  says  it  was  S200,000 
(Rec.,  p.  291).  Cardner,  one  of  the  purchasers,  who 
were  to  pay  the  insurance  cost  and  saw  it  in  the  office 
of  Mr.  Caywood,  the  purchaser’s  attorney,  says  it 
“provided  for  either  $200,000  or  $250,000.”  (Rec., 
p.  248.)  Caywood,  the  attorney  says  it  was  $250,000. 
(Rec.,  p.  254.)  Gittings  says  the  amount  in  the  con¬ 
tract  he  talked  over  with  Caywood  was  $250,000. 
(Rec.,  p.  244.)  Merillat  does  not  state  what  the  amount 
was  in  the  contract  he  saw  (Rec.,  p.  270).  The  paper 
itself,  as  to  which  the  parties  testified,  was  not  offered 
in  evidence,  and  the  one  identified  by  Mrs.  Narkle, 
containing  the  provision  as  to  insurance  dictated  by 
Cohen  (Plaintiffs’  Exh.  No.  27),  is  not  included  in 
plaintiffs^  transcript  of  record. 

The  conf vision  as  to  the  amount,  whether  $200,000 
or  $250,000  may  be  due  to  the  fact  that  the  amount  to 
he  secured  was  $250,000.  It  is  respectfully  sub¬ 
mitted,  however,  that  whatever  the  original  amount 
was,  it  is  wholly  unimportant,  because,  as  will  be 
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hereinafter  shown,  when  Cohen  had  sufficiently  re¬ 
covered  from  his  illness  to  return  to  his  office,  he  and 
the  purchasers  met  and  the  matter  was  closed  without 
any  trouble,  on  the  basis  of  $200,000  insurance.  That 
this  contention  about  the  insurance  with  its  insinuations, 
is  without  justification,  is  readily  demonstrable  from 
the  record.  iVIr.  Gittings,  one  of  the  trustees,  called 
as  a  untness  for  plaintiffs,  testified  as  follows  (Rec., 
p.  243) : 

‘‘Shortly  after  Mr.  Merrillat  and  Mr.  Cohen 
and  I  started  in  as  trustees  under  the  agreement 
of  May  1(),  1924,  when  the  question  of  inade- 
(piate  insurance  on  the  property  was  discussed, 
Mr.  Merillat  told  Mr.  Cohen  he  would  leave  all 
insurance  matters  entirely  in  Mr.  Cohen’s  hands, 
that  he  considered  Mr.  Cohen  an  expert  on  in¬ 
surance  .  .  .  . 

“During  the  time  the  trustees  have  been 
functioning,  the  insurance  placed  by  the  estate 
has  been  written  through  the  office  of  Wolf  & 
Cohen,  ]VIr.  Cohen’s  office.  After  we  were  ap¬ 
pointed  trustees  Mr.  Cohen  told  us  he  had 
written  the  insurance  for  Mr.  Hutchins  for 
years  and  had  written  Mr.  Dante’s  insurance 
while  he  was  collector  and  trustee,  and  asked 
if  we  had  any  objection  to  his  firm,  Wolf  &  Cohen, 
continuing  to  write  the  insurance.  I  told  him 
personally  I  did  not  object  as  long  as  he  had 
written  it  in  the  past  and  I  saw  no  reason  to 
take  it  out  of  his  hands.  All  the  insurance  that 
has  been  written  since  I  have  been  trustee  has 
been  written  through  Mr.  Cohen’s  office.  Mrs, 
Hutchins  knew  I  had  agreed  to  have  insurance 
written  through  the  office  of  Wolfe  &  Cohen.” 

The  duty  of  placing  the  insurance  for  this  Estate 
was,  by  the  co-trustees,  and  the  express  approval 
of  this  plaintiff,  Merillat,  Eiitirely  in  Mr.  Cohen’s 
hands,”  and  he  was  neither  usurping  nor  secretly  exer¬ 
cising  any  power  in  the  premises. 
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When  the  sale  of  Convention  Hall  was  made,  the 
total  purchase  price  was  two  hundred  and  seventy-five 
thousand  dollars  (§275,000),  and  only  twenty-five 
thousand  (§25,000),  less  than  ten  per  centum  in  cash, 
the  balance  payable  in  annual  installments  during  a 
period  of  ten  years,  and  the  property  itself  the  only 
security.  The  building  on  the  land  was  the  main 
secunty.  It  was  testified  by  Mr.  Gittings,  again  as  a 
witness  for  plaintiffs,  that  on  June  (>,  1024,  G.  G.  Loehler 
&  Co.,  qualified  insurance  appraisers,  had  made  an 
appraisal  stating  that  the  sound  value  of  Convention 
Hall  building  was  at  that  time  estimated  at  §250,000; 
that  the  replacement  value  of  a  similar  building  in 
accordance  with  the  then  building  regulations  would 
be  approximately  §800,000,  and  that  in  case  of  fire 
on  the  first  floor  the  exposed  steel  structure  would 
fail  under  intense  heat,  causing  the  'floor  above  to 
fall  and  doing  a  great  deal  of  damage  (Rec.,  p.  244).  Mr. 
Gittings  also  testified  (Rec.,  j).  244): 

^^\t  the  time  the  oj)tion  on  Convention  Hall 
was  given,  1  understood  a  corporation  was 
to  be  organized  specifically  to  take  over  the  building 
and  that  ivoidd  be  its  only  asset. 

Reference  to  that  option  will  reveal  that  it  states 
that — 

“You  and  Mr.  Hlick  represent  a  number  of 
men  who  intend  to  form  a  corporation  to  take 
over  the  property  with  a  view  to  establishing 
a  bowling  headcpiarters  in  Convention  Hall, 
and  that  the  title  to  the  property  will  be  taken 
over  by  your  corporation  about  to  be  formed’’ 
(Rec.,  p.  232). 

That  option  also  provided  tluit  the  purchasers  should 
expend  not  less  than  §75,000  in  improvements  to  the 
property  within  a  year,  if  they  furnished  certain  en¬ 
dorsers  on  the  notes,  and,  if  not,  that  §100,000  should 
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be  expended  on  the  building  within  a  year  (Rec.,  p. 
232).  These  provisions  were  carried  into  the  final 
contract,  which  was  made  with  the  corporation  (Rec., 
pp.  235-238). 

The  land,  alone,  was  assessed  for  only  $88,000. 
(Rec.,  p.  244),  so  that  the  Building ^  which  was  de¬ 
structible  by  fire,  represented  nearly  three-fourths  of 
the  total  security  for  the  deferred  payments.  It  would 
have  been  gross  negligence  by  Cohen,  charged  entirely 
with  the  responsibility  for  insurance,  not  to  have 
insisted  upon  full  insurance  upon  this  building  against 
loss  by .  fire,  especially  as  the  purchasers  were  to  pay 
the  cost  of  the  insurance  and  not  the  trust  Estate. 

When  the  contract  of  sale  was  presented  to  Cohen, 
at  his  house  while  he  was  ill,  with  no  provision  made 
for  insurance,  he  dictated  a  provision  for  $200,000 
insurance  to  be  paid  by  the  purchasers  and  to  be  main¬ 
tained  during  the  continuance  of  the  indebtedness,  as 
before  shown  (Rec.,  pp.  304-5).  There  is  no  dispute 
about  this  fact.  Cohen  and  his  secretary  so  testify 
and  the  contract  with  the  dictated  addition  fixing  the 
insurance  (Plaintiffs’  Exhibit  No.  27)  was  produced 
at  the  trial  (Rec.,  p.  304).  If,  in  transcribing,  an  error 
was  made  and  it  was  typed  as  $250,000  that  fact  would 
not  be  evidence  of  any  corrupt  intent  on  Cohen’s  part. 

The  purchasers  and  their  attorney  objected  to  the 
insurance  provision,  in  the  contract,  but  they  had  no 
oj)portunity  to  deal  with  Cohen,  directly,  at  that 
time,  because  he  was  confined  to  his  house  by  illness 
(Cay wood,  Rec.,  p.  254),  and  Caj'wood  saw  Gittings 
about  it.  Gittings  told  Cay  wood  that — 

‘T  thought  the  contract  would  be  modified, 
that  there  would  be  no  trouble  about  it,  that 
Mr.  (’ohen  was  ill  but  as  soon  as  he  came  back 
down  town  we  could  redraft  a  contract  which 
would  be  agreeable  all  around.”  (Rec.,  p.  233.) 

1414-E— 2 
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Caywood  also  wont  to  see  the  plaintilY,  Merillat, 

while  Cohen  was  still  ill,  and  the  ])laintifT,  Mcrillat, 

states  that  he  told  ('aywood  to  ^o  to  see  Cohen  and 
(Hec.,  pp.  2()S-9) : 

“You  ean  say  to  him  that  Mr.  Cittin^s  and 
1” — and  Mr.  (dttinpis  approved  it — “that  we 
will  sip:n  that  deed  and  see  if  he  dare  refuse  it, 

and  if  he  does  1  will  take  him  into  (\)urt.” 

Plaintiff  Merillat  further  testifies  that  he  then  went 
to  Cohen’s  office  and  thouj>:h  Mrs.  Xarkle  told  him 
that  Mr.  (’ohen  was  very  ill,  “recpiested  her  to  convey 
that  information  to  Mr.  (’ohen.”  (Hec.,  p.  2(>9.) 

It  mav  here  be  obsei  ved  that  Mr.  Merillat’s  ideas  of 
suavitv  and  accommodation  between  co-trustees  as 
illustrated  by  this  outburst  are  not  calculated  to  produce 
the  best  results,  and  clearly  indicate  the  motives  which 
impel  this  suit.  That  Mr.  Cittinpcs  “approved”  of 
his  conduct  does  not  ap])ear  from  any  of  Mr.  Cittings’ 
testimony.  Throughout  his  testimony  Git  tings  makes  no 
reference  to  this  bellicose  threat,  nor  does  (’ay wood  nor 
does  Gardner.  Perhaps  they  were  not  sufficiently 
impressed  by  it  to  remember  it. 

It  is  definitely  established  bv  the  testimony  of  the 
plaintiff,  Merillat,  that  he  availed  himself  of  the  ab¬ 
sence  of  Cohen,  through  illness,  when  an  ordinary  dif¬ 
ference  of  opinion  arose,  in  a  business  negotiation, 
between  buyer  and  seller,  to  use  that  difference  to  foment 
resentment  between  the  purchasers  and  Merillat’s 
co-trustee.  Merillat  had  had  no  conference  with  Cohen 
and  had  no  knowledge  of  Cohen’s  reasons  for  incorporat¬ 
ing  the  insurance  provision  in  the  contract.  Neither 
had  Caywood  nor  Caywood’s  clients.  Without  at¬ 
tempting  to  learn  his  co-trustee’s  view  on  the  subject, 
the  plaintiff,  Merillat,  condemned  Cohen’s  course  to 
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the  intending  purchasers.  He  told  Caywood,  the  pur¬ 
chasers’  attorney,  that  his  co-trustee,  Cohen’s,  re¬ 
quirement  as  to  the  insurance  “was  wholly  unreason¬ 
able”  (Rec.,  p.  268),  and  that  certain  other  require¬ 
ments  of  the  contract  as’  tendered  by  Cohen  “were 
harsh  and  unreasonable  and  I  would  not  stand  for  it” 
(Rec.,  p.  268)  and  the  like,  in  addition  to  the  threatening 
message  he  says  he  gave  to  Caywood  to  transmit  to 
Cohen  (Rec.,  pp.  268-9).  Nothing  could  be  more 
calculated  to  break  up  a  sale  and  to  menace  the  in¬ 
terests  of  the  trust  estate  than  this  conduct  of  Merillat. 
And  what  happened?  WTien  Gardner,  one  of  the  actual 
purchasers,  who  had  to  pay  his  share  of  the  insurance 
cost,  met  Cohen,'after  Cohen’s  return  to  his  office,  the 
matter  was  adjusted  in  a  few  moments,  in  an  entirely 
amicable  manner  (Gardner,  Rec.,  p.  248),  exactly  as 
Gittings  had  told  Caywood  could  be  done  (Rec.  p.  233). 
And  how  was  this  insurance  matter  settled  by  Gardner 
and  Cohen?  Bij  incorporating  in  the  new  contract  the 
exact  stipulation  as  to  insurance  which  Cohen  had  dictated 
to  Mrs.  Narkle  at  the  outset  and  of  which  the  plaintiff y 
Merillat,  complains.  The  Court  is  respectfully  requested 
to  compare  the  original  insurance  provisions  as  to 
insurance,  which  was  dictated  to  Mrs.  Narkle  (Rec.,  pp. 
304-5),  with  paragraph  7  of  the  final  agreement  (Rec., 
p.  237),  which  final  agreement  bears  the  signature  of 
all  the  trustees,  including  that  of  the  plaintiff,  Merillat, 
(Rec.,  p.  238). 

The  real  character  of  this  insurance  matter,  to  which 
the  plaintiffs  attempt  to  give  a  sinister  aspect,  is  shown, 
by  the  facts  of  record,  to  be  totally  devoid  of  any  basis 
for  criticism.  This  property  w^as  sold  upon  less  than 
ten  per  cent  cash  of  the  purchase  money  and  the  de¬ 
ferred  payment  extended  over  a  period  of  ten  years. 
The  building  was  appraised  at  $250,000,  and  by  the 
terms  of  the  contract  of  sale,  the  purchasers  were  to 
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add  from  seventv-five  thousand  dollars  to  one  hundred 
thousand  dollars,  in  improvements  to  the  structure. 
If  a  fire  occurred,  because  of  the  character  of  the 
structure,  itself,  the  damage  was  likely  to  be  very  serious. 
Cohen's  judgment,  as  one  skilled  in  the  insurance  busi¬ 
ness,  was  that,  by  reason  of  the  eighty  per  cent  co- 
insurance  clause  in  the  insurance  policies,  the  insurance, 
to  be  adequate  protection,  should  be  $200,000  to 
continue  throughout  the  period  of  the  deferred  pay¬ 
ments,  and  for  that  reason  he  dictated  that  provision 
for  the  contract  (pp.  291-2).  The  attorney  for  the 
purchasers,  who  was  not  an  insurance  man,  objected 
to  that.  The  proposed  contract  was  not  an  ultimatum, 
but  a  mere  draft,  and  the  way  was  open,  as  in  all  such 
business  negotiations,  for  amicable  discussion  between  the 
parties  in  interest,  in  order  to  arrive  at  a  mutually  satis¬ 
factory  arrangement.  Gittings  recommended  to  Cay  wood, 
that  he  pursue  this  course,  with  Cohen,  as  soon  as  Cohen 
was  able  to  be  back  at  his  office  (Rec.,  p.  233),  while  the 
plaintiff,  Merillat,  as  before  shown,  did  what  he  could 
to  inflame  Cay  wood  into  a  feeling  of  injury  and  re¬ 
sentment.  When  CJardner,  one  of  the  actual  purchasers, 
who  had  to  share  in  paying  the  cost  of  insurance,  and  who 
teas  also  an  insurance  agent,  was  able  to  see  Cohen  and 
discuss  the  matter  with  him,  he  accepted  Cohen's  view 
of  the  matter  and  agreed  to  the  insurance  provision, 
suggested  by  Cohen,  as  is  detailed  by  Gardner  in  his 
testimony  as  a  witness  for  the  plaintiff  (Rec.,  p.  248). 

The  suggestion  of  the  plaintiffs  that  Cohen's  recom¬ 
mendation  as  to  the  insurance  was  made  to  enhance 
Cohen's  insurance  commissions  is  negativ'ed  by  the 
fact  that  Gardner,  the  plaintiff's  witness  testified  that 
what  he  objected  to  was  that  the  insurance  for  the 
benefit  of  the  note  holders  should  be  reduced,  as  each 
annual  payment  was  made,  and  replaced  by  insurance 
taken  out  by  the  purchasers  (Rec.,  p.  248). 
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Mr.  Gardner’s  testimony  on  that  subject  is  (Rec., 
p.  248) : 

“The  reason  was  that  I  as  an  insurance  broker 
could  place  that  insurance  with  a  company 
which  I  represented.  Mr.  Cohen  subsequently 
agreed  to  allow  me  a  brokerage  commission 
and  then  the  insurance  was  satisfactory  to  us; 
I  think  the  broker’s  commission  was  fifteen 
per  cent;  the  customar}^  amount  to  the  agent 
who  wrote  the  insurance  was  twenty-five  per  cent, 
and  of  that  twenty-five  he  agreed  to  allow  me 
fifteen.” 

Gardner  further  testified  as  follow^  (pp.  248-9): 

“A  few  months  after  the  purchase,  when  we 
made  improvements  on  the  building,  we  arranged 
to  increase  the  insurance  by  eliminating  the  co- 
insurance  clause  without  suggestion  from  anyone; 
I  investigated  the  subject  and  decided  it.  At  the 
end  of  the  year  we  did  not  continue  the  trust 
with  the  Hutchins  estate,  we  placed  the  loan 
elsewhere  and  insured  the  same  building  for 
$260fl00:' 

This  insurance  required  by  Cohen  did  not  cost  the 
Hutchins  Estate  one  cent;  it  was  all  paid  by  the  pur¬ 
chasers  (Gardner  Rec.,  p.  248;  Cohen,  292).  The 
Trust  Estate  also  gained  a  pecuniar}^  advantage  by 
Cohen’s  plan  of  placing  the  insurance  in  the  same  com¬ 
panies  in  which  the  eixsting  insurance  was  placed. 
The  Trust  Estate  was  thereby  enabled  to  cancel  the 
existing  insurance,  written  as  recently  as  June  1,  1925, 
at  pro  rata  rates,  paying  back  to  the  Trust  Estate  the 
exact  amount  of  the  unearned  premium.  Otherwise, 
under  the  rule  of  the  Board,  there  would  have  been  a 
short  rate  cancellation,  involving  loss  to  the  Trust 
Estate  (Rec.,  p.  292). 

The  action  of  Cohen  in  this  whole  matter  of  the  in¬ 
surance  is  demonstrated,  by  the  evidence,  to  have  been 


22 


for  the  benefit  of  the  Trust  Estate,  while  the  attitude 
of  the  plaintiff,  Merillat,  was  to  the  detriment  of  the 
Estate.  The  only  person  connected  with  the  purchasers 
who  appears  to  have  been  at  all  hostile  was  Caywood, 
attorney  for  the  purchasers,  who  was  not  versed  in  these 
insurance  matters,  and  the  plaintiff,  Merillat,  said  and 
did  all  he  could  to  increase  Cay  wood’s  irritation,  while 
Caywood’sclient,  who  paid  the  cost,  accjuiesced  in  Cohen’s 
plan. 

C. 

The  Sale  of  Mrs.  Penn’s  Notes. 

The  last  ground  for  removal  of  Cohen  from  the 
trusteeship  for  which  he  was  selected  by  Lee  Hutchins 
and  this  defendant,  is  that,  later,  when  acting  as  this 
defendant’s  personal  attorney,  he  sold  some  promissory 
notes  for  her  under  circumstances  which  the  plaintiffs 
disapprove.  The  notes  were  a  part  of  the  deferred 
purchase  money  notes  given  for  the  balance  due  for  the 
Highlands-Westmoreland.  In  August,  1924,  upon  con¬ 
summation  of  the  sale,  these  notes  were  distributed  to 
the  four  parties  in  interest  as  required  by  paragraph  7 
of  the  deed  in  trust  for  settlement  of  the  litigation 
(Rec.,  p.  31),  and  by  the  terms  of  that  deed  were  the 
absolute  property  of  the  respective  distributees.  In 
that  distribution,  Mrs.  Penn  was  entitled  to  receive 
and  did  receive  SI 75,000.  Subsequently  she  received 
$175,000  more  of  said  notes,  as  sole  legatee  under  the 
will  of  her  Uncle,  Lee  Hutchins,  who  had  previously 
received  them  from  the  trustees,  under  the  same  pro¬ 
vision  of  the  settlement  deed.  The  plaintiffs  do  not 
question  Lee  Hutchins’  right  to  bequeath  his  notes 
to  his  niece,  but  do  assume  the  right  to  supervise  his 
niece’s  right  to  dispose  of  her  notes;  not  only  those 
distributed  to  her,  in  her  own  right,  by  the  trustees. 


23 


under  the  settlement  deed,  but  also  those  bequeathed 
to  her  by  her  Uncle.  The  allegations  of  the  bill  on  this 
subject  are  confused  but  under  analysis  reveal  two 
complaints.  First,  that  Uohen,  as  her  attorney,  offered 
her  shares  of  these  notes,  amounting  to  $350,000, 
for  sale  to  Wardman,  Bones  and  Hobbs  at  a  discount  of 
five  per  cent  only,  a  price,  which  the  bill  alleges,  Cohen 
well  knew,  or  should  have  known,  would  not  be  accepted; 
that  plaintiffs  are  informed  that  Wardman,  Bones  and 
Hobbs  would  have  purchased  the  notes  had  the  notes 
been  offered  to  them  at  ten  per  cent  off,  that  being  the 
fair  and  prevailing  discount  for  the  conversion  into  cash 
of  well-secured,  long-time  paper;  that  Cohen  sold  the 
notes  to  a  client  of  his,  at  a  discount  greater  than  the 
fair  and  prevailing  discount  for  the  conversion  into  cash 
of  well-secured,  long-time  paper,  and  thereby  caused  a 
substantial  loss  to  this  defendant  (Rec.,  p.  13). 

Second,  that  the  makers  of  the  notes,  who  were  the 
purchaser  of  the  property  had  a  reserved  right,  under 
certain  conditions,  whereby  the  property  might  be 
refinanced,  and  new  notes,  secured  by  new  deeds  of 
trust,  be  substituted  for  these  notes  (Rec.,  p.  12); 
that  under  that  reserved  right,  the  purchasers  were 
endeavoring  to  effect  a  refinancing  and  offered  a  plan 
to  which  Merillat  and  Clittings  refused  to  consent, 
but  to  which  Cohen  Wjas  willing  to  consent  (Rec.,  pp. 
13-14).  • 

This  defendant,  in  her  answer  to  the  first  ground  of 
complaint  as  to  the  sale  of  the  notes  distributed  to  and 
those  bequeathed  to  her,  averred  (Rec.,  pp.  100-101): 

‘‘That  all  of  said  notes  were  thereupon  ab¬ 
solutely  freed  and  discharged  from  the  terms  of 
the  trust  deed  under  which  the  plaintiff  Merillat, 
and  the  plaintiff  Hutchins  claim,  and  that  neither 
of  them,  nor  the  trustee  Gittings,  nor  the  trustee 
Cohen,  nor  the  beneficiaries,  the  plaintiff  Hut¬ 
chins,  or  defendant  Rose  K.  Hutchins,  had  or 
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has  a  shadow  of  right  or  interest  in  said  notes. 

.  .  .  “that  after  the  settlement  of  the  con¬ 

test  over  the  wills  of  Stilson  Hutchins,  she  re¬ 
tained  the  defendant,  Cohen,  as  her  att)rney, 
which  relation  he  still  occupies,  and  whatever  has 
been  done  with  respect  to  the  said  notes,  both  those 
coming  to  her  directly  and  those  coming  to  her  as 
legatee  of  Lee  Hutchins,  has  been  done  by  her 
express  direction  and  upon  her  own  motion.  She 
denies  the  right  of  the  plaintiffs,  or  any  one 
else,  to  control  in  anywise,  her  disposition  of 
said  notes,  or  of  any  other  property  belonging 
to  her,  or  to  seek  information  in  regard  to  the 
same.  She  avers  that  she  has  a  husband  and 
a  child,  and  that  plaintiffs  do  not,  nor  does  either 
of  them,  occupy  the  relation  of  apparent  heir  or 
next  of  kin  to  her,  but  are,  in  law,  mere  strangers. 
That  she  has  especially  instructed  said  Cohen 
to  keep  confidential  the  affairs  committed  to 
him  by  her  in  the  relation  of  client  and  attorney, 
and  being  advised  and  believing  that  all  such 
matters  are,  by  law,  legally  confidential,  privi¬ 
leged  and  immune  from  disclosure,  she  has  re¬ 
fused  to  relinquish  her  said  privilege,  and  refused 
to  permit  said  Cohen,  in  any  answer  to  the  bill 
or  interrogatories  in  this  Court,  or  in  any 
testimony,  to  make  a  disclosure  with  reference 
to  said  affairs,  and  she  prays  the  protection  of 
the  Court  against  the  impiisitorial  attempts  of 
the  plaintiffs.’’ 

The  answer  of  defendant,  Cohen,  specifically  refused 
to  disclose  any  information  as  to  the  sale  of  said  notes 
on  the  ground  that  it  was  a  matter  between  attorney  and 
client  which  was  privileged  in  law  and  that  he  had  been 
expressly  cautioned  by  his  client  not  to  make  any  dis¬ 
closure  on  the  subject.  (Rec.,  pp.  77-8).  The  answer 
of  both  defendants  raised  an  issue  of  law  as  to  whether 
the  plaintiffs  were  entitled  to  any  information  on  the 
subject  and  no  action  was  taken  in  the  Court  to  compel 
any  disclosure  by  either  of  them. 
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At  the  trial  plaintiffs  called  Sigmund  Kann,  and 

“Offered  to  prove  by  the  said  Kann  in  support 
of  the  averments  of  the  twelfth  paragraph  of 
their  bill  of  complaint,  that  he  was  a  client  of 
Myer  Cohen,  one  of  the  defendants,  and  had 
purchased  at  a  substantial  discount,  through 
said  Cohen  from  the  defendant  Mildred  R. 
Penn,  a  client  of  said  Cohen,  notes  of  Wardman, 
Hobbs  and  Bones,  secured  upon  the  Highlands- 
Westmoreland  property,  in  the  sum  of  $350,000. 
(Rec.,  p.  202). 

In  connection  with  this  offer  the  plaintiffs  offered 
to  supplement  said  testimony  with  that  of  other  witnesses 

“to  the  effect  that,  to  the  knowledge  of  the  said 
Cohen,  said  notes  could  have  been  sold  to  the 
makers  thereof  at  a  discount  of  ten  per  cent.” 
(Rec.,  p.  202). 

The  offer  of  the  testimony  of  Kann  was,  on  objection, 
excluded  by  the  Court  (Rec.,  p.  202).  No  evidence  was 
offered  in  support  of  the  suggested  supplemental  testi¬ 
mony,  nor  was  any  explanation  made  of  what  was  in¬ 
tended  by  “a  substantial  discount.”  Nothing  was 
offered  which  tended  to  prove  any  fraud  upon  this 
defendant  or  in  the  slightest  degree  to  overcome  the 
directly  responsive  averment  in  her  answer  that 

“whatever  has  been  done  with  respect  to  the  said 
notes,  both  those  coming  to  her  directly  and  those 
coming  to  her  as  legatee  by  Lee  Hutchins,  has 
been  done  by  her  express  direction  and  upon 
her  own  motion.”  (Rec.,  p.  101.) 

In  her  answer  to  the  second  ground  of  complaint 
about  the  disposition  of  the  notes,  this  defendant  denied 
(Rec.,  p.  102): 

“That  the  trustees,  Gittings,  Merillat  and 
Cohen,  under  the  deed  of  May  16,  1924,  from 
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Rose  K.  Hutchins  and  others,  will  have  to  handle 
negotiations  for  financing  indebtedness  secured 
on  Highlands- Westmoreland  properties,  and  avers 
that  such  matters  must  be  adjusted  between  the 
owners  of  the  property  and  the  owners  of  the 
notes,  without  the  consent,  advice  or  cooperation 
of  said  trustees,  and  may  be  done  against  the 
wishes  of  said  trustees,  should  they  or  any  of 
them  seek  to  intermeddle  with  such  transactions.” 

The  answer  of  the  defendant,  Cohen,  also  denied 
that  the  trustees,  Gittings,  Merillat  and  Cohem 
would  have  anything  to  do  with  the  negotiations  for 
refinancing  the  indebtedness  on  the  Highlands- West¬ 
moreland  property,  and  averred  that  the  owners  of  the 
notes,  alone,  were  concerned  and  protected  by  the 
deed  on  that  subject.  (Rec.  pp.  73-4.) 

Notwithstanding  the  issue  of  the  fact  made  by  the 
answers  to  the  second  ground  of  complaint,  to  wit,  the 
plaintiffs’  claim  that  the  trustees  had  a  duty,  in  respect 
of  any  refinancing  affecting  said  notes,  the  deed,  under 
which  said  pretended  claim  is  said  to  arise,  ivas  not  put 
in  evidence. 

The  direct  question  involved  in  this  claim  was  decided 
by  the  Court  below,  in  another  case  heard  and  deter¬ 
mined  by  Mr.  Justice  James  F.  Smith,  being  the  case 
of  Harry  Wardman  et  al.  v.  Alexander  C\  Robeson 
et  al.,  No.  46,307  in  Ecjuity,  not  reported.  In  that 
case  Wardman  and  his  associates  filed  a  bill  against 
Walter  S.  Hutchins,  the  plaintiff  herein,  and  others, 
to  compel  execution  of  the  very  provision  of  the  deed 
upon  which  plaintiffs  in  the  case  base  their  claim  of 
duty  and  obligation  with  respect  to  the  refinancing. 
The  Court,  in  its  decree,  adjudged,  inter  alia,  as  follows: 

“That  the  defendants,  Thomas  Morton  Gittings, 
Charles  H.  Merillat  and  Myer  Cohen,  trustees 
under  the  deed  from  Rose  Keeling  Hutchins  and 
others,  dated  May  16,  1924,  have  no  right,  title 
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or  interest  in,  and  no  duty  or  authority  with  respect 
to  the  promissory  notes  executed  by  the  plaintiffs, 
Wardman,  Bones  and  Hobbs,  and  secured  by  the 
deed  of  trust  dated  June  12th,  1924.” 

“That  the  said  defendants,  Gittings,  Merillat 
and  Cohen,  trustees  under  the  deed  of  May  16, 
1924,  from  Rose  Keeling  Hutchins,  and  others, 
are  not,  nor  is  an}^  of  them  compellable  or  em¬ 
powered  to  accept,  to  approve,  or  to  transfer  any 
new  promissory  notes,  given  or  to  be  given,  in 
substitution  for  the  notes  specifically  secured  by 
the  deed  of  trust  of  June  12,  1924,  under  the 
provisions  for  such  substitution  in  the  said  deed 
of  trust  contained.” 

“That  the  authority  to  approve  any  such 
substituted  promissory  notes,  deed  of  trust  and 
trustees,  under  said  provision  in  said  deed  of 
trust,  is  vested  in  the  holders,  by  endorseynent, 
of  the  original  promissory  notes,  secured  by  said 
deed  of  trust,  dated  June  12,  1924.” 

The  plaintiffs,  Merillat  and  Walter  Hutchins,  as 
well  as  the  trustees,  Gittings  and  Cohen,  and  Kann, 
the  then  holder  of  the  notes  purchased  from  Mrs.  Penn, 
were  parties  to  said  cause,  and  the  said  decree  was 
entered  on  the  8th  day  of  April,  1927.  The  said  decree  re¬ 
mains  unreversed,  and,  though  an  appeal  was  taken  there¬ 
from  bv  Walter  S.  Hutchins,  the  same  was  abandoned. 
The  ruling,  therefore,  of  Mr.  Justice  Smith  had  settled 
the  law  on  that  (piestion,  before  this  case  came  on  for 
trial,  June  21,  1927,  (Rec.,  p.  201). 


Resume. 

This  defendant,  appellee  herein,  respectfully  submits 
that  no  one  of  the  charges  against  said  (,'ohen  has 
any  validity.  It  was  perfectly  lawful,  in  April,  1924, 
for  Cohen  to  accept  employment  by  said  Knott,  to 
endeavor  to  save  said  Knott’s  commission  under  the 
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“Wardman  Offer,”  and  as  all  parties  in  interest  had 
accepted  said  “Wardman  Offer,”  Cohen’s  subsequent 
appointment  as  trustee  in  no  respect  militated  against 
his  right  to  demand  compensation  from  Knott  for 
the  service  he  had  previously  rendered  under  that 
employment.  That  the  said  $18,000  commission,  paid 
to  Knott  under  the  “Wardman  Offer,”  was  no  part  of 
the  trust  Estate;  it  was  KnoWs  money,  made  so  by 
equitable  assignment  by  all  parties  in  interest  in  the 
Hutchins  Estate,  when  they  directed  the  acceptance 
of  the  “Wardman  Offer”  of  March  20,  1024,  which 
specifically  required  the  payment  of  that  sum  to  Knott. 

In  the  matter  of  the  Convention  Hall  sale,  Cohen’s 
action  as  to  the  insurance  was  essentially  in  the  interest 
of  the  trust  estate  and  such  as  it  was  his  duty  to  recpiire; 
it  was  acquiesced  in  by  all  concerned,  including  the 
plaintiff,  Merillat,  who  testifies,  that  when  the  contract 
adjusting  the  insurance  matter  was  brought  to  him 
(Rec.,  p.  200) : 


“I  told  the  purchasers  that  if  it  was  satisfactory 
to  them  it  was  satisfactorv  to  me.” 


Not  one  cent  of  the  cost  of  this  insimuice  teas  paid  by 
the  trust  estate;  it  was  all  paid  by  the  purchasers  (Rec., 
p.  248).  The  broker’s  commission  paid  on  the  prem¬ 
iums,  three-fifths  to  Cardner  and  two-fifths  to  C’ohen 
(Rec.,  p.  248),  could  neither  be  claimed  by,  nor  even 
voluntarily  paid  to,  either  the  Hutchins  trust  estate, 
the  seller,  or  to  the  (’onvention  Hall  Bowling  .Vlleys, 
Incorporated,  the  purchaser,  by  either  (Jardner  or 
Cohen.  P^or  either  to  have  done  so  would  have  been 
a  misdemeanor  subjecting  the  broker  doing  so  to  fine 
or  imprisonment  in  the  District  jail.  While  brokers 
may  divide  commissions  with  each  other,  they  may  not 
yield  them  to  an  insured  or  to  anyone  else,  not  a  licensed 
broker. 
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Section  654  of  the  Code  for  this  District  regulating 
insurance  brokers  or  agents  provides  that — 

^‘No  person,  firm,  or  corporation,  or  asso¬ 
ciation  shall  allow  or  pay  any  commission,  rebate, 
or  compensation  whatever,  directly  or  indirectly, 
to,  for,  or  in  behalf  of  any  person,  firm,  or  cor- 
])orati,on  doing  business  in  the  District  of  Co¬ 
lumbia  not  licensed  as  herein  provided.  Any 
violation  of  this  Section  shall  be  a  misdemeanor 
and,  on  conviction  in  the  police  court  of  said 
District,  be  subject  to  the  penalties  provided  in 
section  six  hundred  and  forty-eight  aforesaid 
for  the  misdemeanors  therein  described.^’ 

The  penalty  prescril)ed  by  Section  64cS  is: 

‘‘A  fine  not  exceeding  one  hundred  dollars, 
or,  in  default  of  payment  thereof,  by  imprison¬ 
ment  in  the  jail  of  the  District  for  not  less  than 
ten  nor  more  than  sixty  days.” 

The  sale  of  this  defendant’s  promissory  notes,  being 
her  personal  property,  can  have  no  possible  relation  to 
this  controversy.  The  charge  in  the  bill,  on  information 
and  belief,  that  Cohen  ^*Shoidd  have  known"  that 
Wardman,  Bones  and  Hobbs  would  have  bought  the 
notes  at  a  discount  of  ten  per  cent,  and  that  he  sold 
them  to  Kann,  another  client  of  his,  at  a  discount 
“greater  than  the  fair  and  prevailing  discount,”  con¬ 
stitutes  no  charge  of  fraud  or  wrongdoing.  There  is 
no  charge  in  the  bill  that  Cohen  derived  any  advantage 
from  the  transaction,  or  that  his  client,  this  defendant 
was  not  fully  aware  of  all  the  facts.  On  the  contrary, 
this  defendant,  the  claimed  victim  of  the  transaction, 
whom  plaintiffs  officiously  seek  to  protect,  having  the 
allegations  of  the  bill,  reciting  her  supposed  injuries, 
before  her,  has  insisted  that  all  that  was  done  was  “by 
her  express  direction  and  on  her  own  motion.”  (Rec., 

p.  101.) 


The  claim  that  the  trustees  were  embarrassed  in  the 
discharge  of  their  duties  as  to  a  refinancing  by  the 
purchasers,  under  the  reserved  right  in  the  deed  of 
trust,  and  the  giving  of  a  new  deed  of  trust  and  new 
notes,  is  wholly  without  basis,  'riieir  claim  that  they 
had  anv  such  dutv  or  right  in  that  matter  had 
already,. been  conclusively  adjudicated  against  them, 
by  Mr.  Justice  Smith’s  decree  of  April  S,  1927,  herein¬ 
before  mentioned. 

In  the  opinion  of  counsel  for  this  defendant  it  is 
wholly  unnecessary  to  notice  any  of  the  reported  cases 
cited  in  appellant’s  brief.  • 

The  case  before  the  (’ourt  presents  no  arguable 
propositions  of  law.  It  is  freely  admitted  that  the 
C’ourt  has  the  power  to  remove  any  oiie  of  the  trustees 
if  proper  cause  therefor  be  shown.  It  is  also  conceded 
that  a  trustee  can  not  lawfully  make  a  profit  out  of  the 
trust  estate  without  the  consent  of  the  beneficiaries, 
freely  and  understandingly  given.  C’itation  of  decided 
cases  in  support  of  such  propositions  are  wholly  super¬ 
fluous.  Such  needless  citation  can  not  dispense  with  the 
establishment  of  facts. 

Money  lawfully  paid  to  Knott  from  the  trust  estate 
became  Knott’s  money  and  was  not  a  part  of  the  trust 
estate.  Knott  could  lawfully  use  it  to  pay  his  personal 
debts,  even  though  one  of  his  creditors  ha]ipened  to 
be  one  of  the  three  trustees.  Had  the  Highlands- 
Westmoreland  sale  been  put  through  by  Dante,  Trustee, 
as  originally  intended,  Knott  could  lawfully  have  paid 
his  room-rent,  to  Dante,  out  of  the  SI S,{)()()  commission 
paid  to  him  by  Dante,  Trustee. 

Insurance  premiums,  paid  by  a  purchaser,  for  the 
protection  of  the  Estate’s  deferred  purchase  money, 
are  not  part  of  the  trust  estate.  A  mere  divergence  in 
opinion,  by  the  purchaser,  as  to  the  amount  of  insurance 
stipulated  by  Cohen  to  be  carried  to  protect  the  trust 
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estate,  does  not  constitute  misconduct,  especially  when 
the  evidence  shows  that  the  purchasers,  as  soon  as 
they  could  meet  Cohen,  amicably  adjusted  it  by  accept¬ 
ing  Cohen’s  stipulation.  And  it  does  not  become 
misconduct  because,  in  the  interim,  plaintiff,  Merillat, 
endeavored,  unsuccessfully,  to  turn  it  into  a  bitter  con- 
trovers  v. 

The  ])romissory  notes  distributed  to  this  defendant, 
after  such  distribution,  were  no  part  of  the  trust  estate. 
A  disposition  of  them  under  her  tlirection,  by  her 
attorney,  satisfactory  to  her,  does  not  rec^uire,  for  its 
validity  or  honesty,  to  be  jipproved  by  the  appellants, 
and  their  disapproval  can  not  constitute  it  misconduct 
•  by  one  of  the  trustees  of  the  Hutchins  estate. 

WM.  C;.  JOHNSON, 

Counsel  for  Mildred  Rogers  Penn. 


